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MEMORANDA. 


In  the  Vacation  after  Trinity  Term,  29  July,  1863,  The  Right 
Hon.  Sir  Cresswell  Cresswell,  Judge  of  the  Court  of  Probate  and 
Judge  Ordinary,  died. 

Sir  James  Plaisted  Wilde,  one  of  the  Barons  of  the  Exchequer, 
was  appointed  his  successor  in  these  offices,  and  was  sworn  of  her 
Majesty's  naost  Honourable  Privy  Council. 

Sir  William  Atherton,  her  Majesty's  Attornoy-Qeneral,  in  the 

« 

latter  part  of  Trinity  Vacation,  1863,, in  consequence  of  severe  in- 
disposition, resigned  his  office.  He  died  on  the  22d  January, 
1864. 

Sir  Rouudell  Palmer,  her  Majesty's  Solicitor-General,  was  ap- 
pointed Attorney-General. 

Robert  Porrett  Collier,  Esq.,  one  of  her  Majesty's  Counsel^  was 
appointed  to  the  office  of  Solicitor-General,  and  shortly  afterwards 
received  the  honour  of  Knighthood. 
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HOUSE    OF   LORDS 


ENOHm  V.  WYLIE. 
1862.    March  7, 10, 11 ;  April  3. 

IwAN^  Wassilybwitch  Enohin  and  others,  'Appellants. 
Anne  Wtue,  Walter  Wylie,  and  others,  Bespondents. 

Will.  Foreign  Law.  Probate.  Intestacy.  "  Capital.*^  ^'Moveor 
hie  Property.'^^  Itecital  of  Intention.  Restrictive  Words.  Juris-- 
diction.     Evidence. 

The  law  of  the  domicile  of  a  testator  governs  questions  of  testacy  and  intestacy, 
of  the  construction  of  the  will,  and  of  the  rights  of  those  who  claim  to  be  his 
next  of  kin.^ 

Where,  therefore,  a  will  was  made  by  an  Englishman,  who  died  domiciled 
abroad,  and  the  foreign  Court  had  granted  probate  of  the  will,  it  became  the 
duty  of  the  English  Court  of  Probate  (some  of  his  personal  property  being 
situated  in  this  country),  to  grant  ancillary  probate  to  the  foreign  executors. 
It  had  no  right  to  constitute  itself  a  Court  of  construction. 

The  Court  of  Chancery,  in  like  manner,  was  not  entitled  to  entertain  an  admin- 
istration suit  founded  on  a  question  relating  to  the  construction  of  the  will,  and 
the  foreign  executors  might  properly  have  excepted  to  its  jurisdiction. 

But  pardes  thus  entitled  to  insist  on  the  authority  of  the  Court  of  the  domicile, 
may  by  their  conduct  give  to  the  English  Court  authority  and  jurisdiction  to 
construe  the  will,  and  administer  the  estate,  so  far  as  funds  and  persons  in  this 
country  are  concerned. 

A.,  a  British  subject,  domiciled  at  St.  Petersburg,  made  a  will  in  the  Russian 
form  and  Buasian  language,  by  which  he  expressed  a  desire  '^  to  dispose  of  all 
my  moveable  and  immoveable  property.**  After  giving  legacies,  and  direct- 
ing his  household  property  and  estates  in  Russia  to  be  sold,  he  went  on,  *'  The 

^  Doglioni  v.  Crispin,  Law  Rep.  1  H.  L.  804 ;  Partington  v.  The  Attomey- 
General.  Law  Bep.  4  H.  L.  104, 107. 
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monej  proceeds  of  all  the  aboye,  as  also  the  whole  of  my  capital  which 

*  2  shall  remain  with  me  after  my  death  in  ready  money  and  in  bank  billets  '*  *  [a 

bank   debenture  peculiar  to  Russia]  **  belonging  to  me,  shall  be  divided 
into  ten  equal  parts  " ;  two  of  which  he  devoted  to  debts  and  funeral  expenses ; 

*  and  said,  "  of  the  remaining  eight  parts,  I  intend  afterwards  making  a  de- 
tailed disposal " ;  but  if  he  did  not  (and  he  never  did),  they  were  to  go  to 
charitable  purposes.  He  then  named  executors,  and  concluded  thus,  *'  And 
as  all  my  moveable  and  immoveable  property  is  mine  own,  honestly  acquired 
by  myself,  nobody  has  a  right  to  interfere  with  my  dispositions  and  contest  the 
same,  and  no  one  has  a  right  to  interfere  with  or  contest  the  dispositions  and 
proceedings  of  my  executors."  The  testator  had  lai^  funds  in  the  English 
consols :  Held^  that  the  executors  Hid  not  take  these  consols  under  the  gen- 
eral bequest  in  the  will ;  and  Held  also,  that  as  to  these  consols,  there  was  an 
intestacy. 

The  copy  of  a  foreign  will  contained  in  the  ancillary  probate  granted  in  this 
country  to  the  foreign  executors,  is  the  only  admissible  evidence  of  the  will. 

In  1854,  Sir  J.  Wylie,  born  in  Scotland,  but  who  had  for  many 
years  been  domiciled  in  Russia,  was  one  of  the  court  physicians 
there,  and  had  been  created  by  the  Prince  Regent,  at  the  desire  of 
tiie  Emperor  Alexander,  an  English  baronet,  made  his  will  in  the 
Russian  form  and  in  the  Russian  language,  in  which  were  to  be 
found  the  following  passages :  ^^  I  dispose  of  all  my  moveable 
and  immoveable  property,  honestly  acquired  by  myself,  in  the  fol- 
lowing manner."  He  then  described  house  property  in  St.  Peters- 
burg, his  household  furniture,  &c.  there,  and  farms  and  country 
houses  in  the  neighbourhood,  all  which,  with  the  peasants,  ^^  ex- 
cepting only  those  of  my  serfs  who,  for  their  faithful  and  zealous 
services  to  my  person,  shall  be  set  free,"  he  desired  to  be  sold. 
"  The  money  proceeds  of  all  the  above,  as  also  the  whole  of  my 
capital  which  sliall  remain  with  me  after  my  death  in  ready 
money,  and  in  bank  billets  belonging  to  me,  shall  be  divided  into 
ten  equal  parts ;  two  of  these  I  destine  to  be  employed  in 
arranging  a  decent  funeral   and  erecting  a  monument  to 

*  3    *  me,  and  also  in  acts  of  charity  in  my  commemoration,  at 

the  discretion  of  the  executors.  Of  the  remaining  eight 
parts,  I  intend  afterwards  making  a  detailed  disposal ;  but  should 
I,  from  any  cause  whatever,  not  dispose  of  all  the  capital  assigned 
for  these  eight  parts,  or  of  any  parts  or  fractions  thereof,  the  sum 
that  would  remain  then  undistributed  I  humbly  lay  at  the  feet  of 
His  Imperial  Majesty,"  to  be  employed  in  commemoration  of  the 
Emperors  Paul  and  Alexander,  and  the  Grand  Duke  Michael, 
"for  some  establishment  of  public  or  charitable  benefit  which 
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should  bear  my  name."  He  then  went  on  to  say,  "  As  executors 
of  this  my  testament,  and  of  the  will  which  shall  hereafter  follow 
as  a  supplement  to  this  testament,  I  name  "  the  appellants,  ^^  with 
the  condition  that  my  property  shall  remain  until  its  final  sale 
under  the  administration  of  the  titular  counsellor,  Ewfandff "  (one 
of  the  three  executors  named),  "  to  whom  I  grant  full  power  to 
set  free  those  of  my  peasants  who  are  now,  and  who  shall  remain 
faithfully  and  zealously  in  my  service  at  the  time  of  my  death  "  ; 

''for  which  purpose  I  have  given  to  Ewfan6ff  my  separate 

instructions.  Therefore,  any  other  disposal  made  previous  to  this 
one  concerning  my  moveable  iand  immoveable  property  shall  be 
considered  as  null  and  void."  .-.  .  .  "And  as  all  my  moveable 
and  immoveable  property  is  miire  own,  and  honestly  acquired  by 
myself,  so  nobody  has  a  riglvt  to  interfere  with  my  dispositions  and 
contest  the  same  under*  any  pretence  whatever,  and  likewise  no  one 
has  a  right  to  interfere  with  or  contest  the  dispositions  and  pro- 
ceedings of  my  executors." 

The  testator  died  a  bachelor  at  St.  Petersburg,  on  the  22d 
February,  1854,  possessed  of  a  considerable  estate  in  Russia,  and 
also  entitled  to  67,864/.  Three  per  Gent.  Consolidated  Bank  An- 
nuities. 

Executors  were  duly  appointed  in  Russia.  In  February, 
*  1855,  Walter  Wylie,  a  brother  of  the  testator,  obtained,  from  *  4 
the  Prerogative  Court  at  Canterbury,  letters  of  administration 
to  the  estate  and  efifects  of  the  deceased.  On  the  15th  March, 
1855,  Anne  Wylie  (a  daughter  of  another  brother,  but  who  was 
then  dead)  filed  a  bill  in  Chancery  against  Walter  Wylie,  alleging. 
herself  to  be  entitled,  under  the  law  of  Scotland,  or  England,  or 
Itussia,  as  one  of  the  next  of  kin  of  the  deceased,  to  a  share  of 
bis  effects,  but  that  Walter  Wylie  alleged  there  were  difficulties  as 
to  the  mode  in  which  the  estate  ought  to  be  distributed,  and  that 
be  desired  the  direction  of  the  Court  of  Chancery  thereon,  and 
she  prayed  for  an  account.  On  the  9th  June,  1855,  Yice-Chan- 
cellor  Wood  made  an  order  directing  inquiries  as  to  the  domicile 
of  the  testator,  and  ordering  accounts,  and  payment  into  the  Bank 
to  the  credit  of  the  Accountant-General  in  the  cause.  In  the 
course  of  making  these  inquiries  it  was  discovered  that  the  testator 
had  made  a  will,  and  that  executors  had  been  appointed.  The 
chief  clerk  made  his  certificate,  and,  on  a  hearing  before  the  Vice- 
Chancellor,  notice  of  the  suit  was  ordered  to  be  given  to  the  ap- 
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pellauts  as  executors.  On  the  3d  November,  1856,  the  appellants 
instituted  proceedings  in  the  Prerogative  Court  of  Canterbury  for 

revoking  the  letters  of  administration  granted  to  Walter 
*  6    Wylie.i    By  a  decree  of  the  20th  April,  1858,  *  the  letters  of 

administration  granted  to  W.  Wylie  were  revoked,  and  probate 
of  the  ¥^11  was  granted  to  the  appellants,  the  Judge  of  the  Probate 
Court  intimating. his  .opinion,  that,  on  the  true  construction  of  the 
will,  all  the  testator's  property  in  England,  as  well  as  in  Russia, 
had  been  made  the  subject  of  disposition,  and  passed  to  the  execu- 
tors. On  the  15th  June,  1858,  Anne  Wylie  filed  a  bill  against  the 
appellants  and  Walter  Wylie,  alleging  that  the  testator  died  intes- 
tate as  to  all  his  property  not  within  the  Empire  of  Russia,  and  that 
the  expression  '^  bank  billets,"  in  his  will,  referred  exclusively  to 
money  deposited  in  the  Russian  banks  ;  and  praying  for  an  account 
and  administration  of  his  English  property,  and  for  general  relief. 
This  construction  was  disputed  by  the  executors,  affidavits  were 
filed  on  both  sides,  and  there  was  much  contest  whether  the  words 
in  the  English  translation  of  the  will,  '^  capital  in  ready  money," 

^  Evidence  was  taken  as  to  the  translation  of  the  will,  and  as  to  the  law  of 
Russia.  It  was  proved,  that  the  words  **  bank  billets  **  described  securities 
given  by  Russian  banks  when  money  was  deposited  with  them,  to  return  such 
moneys,  interest  thereon  becoming  due  afler  six  months'  deposit  The  word 
'*  capital "  was  stated  to  have  as  large  a  meaning  in  Russia  as  in  England.  The 
words  "  ready  money  "  were  a  proper  translation  of  the  original,  and  had  the 
same  meaning  as  in  English.  As  to  the  law,  it  was  stated  on  affidavit  by  Rus- 
sian advocates,  that "  executors  appointed  by  wills  are  bound  to  fulfil  the  don- 
tents  of  the  same  exactly,  and  the  laws  of  Russia  do  not  confer  on  them  any 
other  powers  than  in  regard  to  the  property  mentioned  in  the  disposing  part  of 
the  will.  Consequently  any  residue  of  property  not  disposed  of  by  the  will,  must 
be  regulated  according  to  the  law  regulating  intestate  succesnon." 

**  That  the  law  of  the  Russian  Empire  authorises  the  carrying  of  wills  into  exe- 
cution, either  by  the  executors  or  heirs  according  to  the  wish  of  the  tesWitor. 
The  testator  having  expressed  his  wish  by  the  appointment  of  execntoi«,  they 
are,  according  to  the  Russian  law,  perfectly  justified  in  claiming  and  assuming 
administration  of  all  the  testator's  property  whatsoever  its  nature,  and  whereso- 
ever situated  at  the  time  of  the  testator's  de^,  whether  in  Russia,  England,  or 
any  other  countries,  in  adminbtering  such  property,  and  requiring  the  delivery 
thereof  to  them  for  their  management  and  administration  conformably  to  the 
dispositions  of  the  testator."  Some  of  the  Russian  witnesses  expressed  an  opin- 
ion,  that  the  general  bequest  in  the  will  would  pass  all  property  whatever,  in- 
cluding the  stock  in  the  English  funds,  while  others  stated,  that  '<  as  he  had 
specified  parts  of  his  property,  and  declared  what  was  to  be  done  with  those 
parts,  he  must  be  taken  to  have  died  absolutely  intestate  as  regards  the  parte  not 
"  1,  particularly  as  to  the  mooey  invested  in  British  funds." 
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ought  not  to  be  ^^  ready  capital,"  or  ^*  capital  in  readiness."  The 
cause  was  heard  before  Yice-Ghancellor  Wood  ;  and  his  Honour,  by 
a  decree,  dated  17th  December,  1859,  declared  that  the  testa- 
tor died  *  intestate  as  to  his  property  in  the  public  funds  of  *6 
Oreat  Britain,  and  accounts  were  directed.  On  appeal  to  the 
Lords  Justices,  this  decree  was,  on  the  17th  February,  1860,  af- 
firmed.^   These  decrees  were  the  subjects  of  appeal. 

Sir  H.  Cairns  and  Mr.  Karslake,  for  the  appellants.  —  The  whole 
property  of  the  testator  here  passed  to  tiie  appellants  on  the  trusts 
of  the  will.  A  recital  by  the  testator  that  he  has  disposed  of  all 
his  moveable  and  immoveable  property  in  a  particular:  way,  is  as 
effective  for  such  a  purpose  as  the  use  of  particular  words  of  dis- 
position. The  appellants  here  have  received  the  grant  of  probate, 
and  that  is  decisive  of  their  rights  as  executors  in  this  country. 
It  is  especially  so  since  the  point  raised  in  the  Probate  Court  was 
that  the  will  only  affected  property  in  Russia.  That  contention 
was  answered  by  the  grant  of  probate,  as  well  as  by  the  declared 
opinion  of  the  Judge.  It  was,  therefore,  re%  judicata,  and  that  by 
the  Court  which  alone  had  jurisdiction  in  the  matter,  before  the 
case  reached  the  Court  of  Chancery,  and  ought  there  to  have  been 
so  treated.  Then,  as  executors,  the  appellants  were  entitled  to 
take  the  whole  property  wherever  situate,  and  the  will  expressly 
gave  it  to  tliem  free  from  contest  or  control  by  anybody  else.  The 
case  of  JEUcock  v.  Mdpp  ^  does  not  impeach  the  claim  of  the  appel- 
lants..  There  it  was  decided  that  the  devise  of  all  the  estates,,  real 
and  personal,  to  the  executor,  did  not  vest  in  him  a  beneficial  in- 
terest in  the  residue,  but  that  was  because  the  devise  was  express- 
ly made  "  to  and  for  the  following  uses,"  Ac.  The  executor, 
therefore,  only  took  the  property  as  a  trustee,  and  had  no 
absolute  power  *  of  disposal  over  it  as  he  has  here.  The  *  7 
mode  of  construing  a  will  like  the  present  is  stated  in  Waite 
V.  Combes,^  when  the  general  context  of  the  will  gave  to  the  word 
"  moneys  "  a  meaning  equivSlent  to  that  of  the  whole  personal  es- 
tate. The  expression  here,  "  all  my  property,  moveable  and  im- 
moveable," is  much  stronger,  and  includes  every  thing.  Even  an 
inaccurate  recital  is  sufficient  to  create  a  gift.     Jordan  v.  Far- 

M  De  6.,  F.  &  J.  410.    See  the  case  in  the  Probate  Court,  1  Swab.  &  T. 
lis. 
'  8  H.  L.  Cas.  492.  •  5  De  6.  &  S.  676. 
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tescue.^  In  Bridges  v.  Bridges?  a  description  of  what  stocks  the 
residue  consisted  of  was  not  allowed  to  restrict  the  gift  of  the  resi- 
due to  the  three  stocks  specially  described,  but  passed  the  whole 
residuary  personal  estate  ;  and  in  Chalmers  v.  Storil?  the  Master 
of  the  Rolls  adopted  and  acted  on  this  decision.  In  Cambridge  v. 
Itous^  a. gift  of  residuary  property  was  held  to  pass  all  property 
not  specifically  disposed  of,  and  in  Bot/s  v.  Morgan  ^  the  testator 
merely  said,  "  I  guess  there  will  be  found  sufficient  in  my  banker's 
hands  to  defray  det)ts  and  expenses,  which  I  hereby  desire  E.  M. 
to  do,  and  to  keep  the  residue  for  her  own  use  and  pleasure  " ; 
and  this  was  held  to  be  a  gift  not  merely  of  the  residue  of  what  was 
in  the  banker's  hands,  but  of  the  general  residue  of  the  personal 
estate.  Here  the  case  is  stronger,  for  the  will  contains  words  suf- 
ficient to  pass  all  the  personal  estate,  including  this  very  English 
stock.  "  The  whole  of  my  capital  "  are  words  sufficient  for  that 
purpose,  and  are  not  cut  down  by  the  words  which  follow.  The 
words,  ^^  ready  money,"  have  been  held  to  pass  a  balance  at  a 

banker's,  Parker  v.  MarcHant?  and  also  money  in  a  savings 
•'S    bank.  Re  PowelVs  TnisQ  *  and  the  principle  of  construction 

in  these  cases  applies  not  merely  to  the  terms  of  the  will,  but 
to  the  surrounding  circumstances,  and  the  state  of  the  parties, 
Pasmore  v.  Huggins? 

The  Russian  law  is  not  different  in  this  respect  from  the  English. 
Indeed,  it  is  even  more  favourable  for  the  appellants,  for  it  does 
not  recognise  some  of  our  distinctions  as  to  different  sorts  of  prop- 
erty. Now,  it  is  clear  that  this  will,  made  in  Russia,  which  was 
the  place  of  domicile  of  the  testator  at  the  time  of  his  death, 
ought  to  be  construed  by  the  Russian  law. 

Mr.  RoUy  and  Mr.  W.  M.  James  (^Mr.  Daniel,  Mr.  T.  H.  Hallj 
and  Mr.  Neish,  were  with  them),  for  the  various  respondents. — 
As  to  the  property  in  the  English  funds  there  is  an  intestacy. 

It  may  be  admitted  that  the  i^ppellants  are  rightfully  entitled  to 
probate  as  the  executors  of  the  deceased.  And  there  is  no  doubt 
that  as  to  the  matters  over  which  the  will  gave  them  authority,  it 

10  Beav.  259. 

Yin.  Abr.  Devise  (O.  b),  295,  pi.  13 ;  Roper  on  Legacies,  4th  ed.  28S. 

2  Yes.  &  B.  222. 

8  Ves.  12.  '  H.  R,  V.  Johns.  49. 

S  Mylne  &  C.  661.  *  21  Beav.  103. 

1  Younge  &  C.  Ch.  290 ;  affirmed,  1  Phill.  356. 
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was  the  desire  of  the  testator  that  their  conduct  should  not  be 
questioned.  But  the  last  clause  in  the  will  did  not  enlarge  the 
previous  bequests,  and  neither  by  implication  nor  by  express  terms 
was  any  authority  given  to  them  over  the  English  funds. 

[The  Lord  Chancellor.  —  A  man  makes  a  will  according  to 
the  law  of  the  country  in  whibh  he  is  domiciled  ;  he  has  some  per- 
sonal property  in  a  foreign  country  ;  that  foreign  country  has  the 
duty  of  granting  an  ancillary  administration  which  ought  to  be 
granted  to  those  entitled  by  the  law  of  the  country  of  the  domicile ; 
can  the  Court  of  this  foreign  country  constitute  itself  into  a 
Court  *  of  construction  ?  When  it  has  granted  the  ancillary  *  9 
administration,  is  it  not  functiu  officio?']  Not  necessarily, and 
certainly  not  in  this  case ;  for  these  executors  having  thought  fit 
to  rest  their  case  on  the  simple  question  whether  the  whole  of  the 
property  was  disposed  of  by  the  will  away  from  next  of  kin,  are 
not  entitled  now  to  raise  any  other  question.  Then  supposing  that 
the  question  of  construction  may  be  discussed,  it  is  clear  that  the 
decision  of  the  Vice-Chancellor  w&s  right.  The  judgment  of  the 
Court  of  Probate  on  the  construction  was  in  itself  erroneous,  and 
at  all  events  it  had  no  authority  to  bind  the  Court  of  Chancery. 
Tlie  Court  of  Probate  merely  determines  (though  that  itself,  may 
afterwards  be  disputed  in  the  Court  of  Chancery)  that  a  paper  is  a 
will,  and  that  certain  gentlemen  named  in  it  are  executors  ;  but  it 
cannot  decide  on  the  construction  of  the  instrument.  [The  Lord 
Chancellor  mentioned  Barrs  v.  Jackson,^']  The  Court  of  Probate 
grants  administration  to  the  next  of  kin  if  there  is  no  executor  ; 
if  there  is  an  executor  it  is  not  bound  to  do  so,  but  may  act  ac- 
cording to  its  judgment  and  discretion  in  the  particular  case,  and 
one  consideration  to  influence  its  decision  is,  who  is  entitled  to  the 
residue.  [The  Lord  Chancellor.  —  The  Spiritual  Court  has 
authority  to  distribute  without  granting  administration.  Does  not 
the  finality  of  its  decision  rest  on  that  ground  ?]  The  mere  grant 
of  administration  by  no  means  concludes  the  question  of  construe* 
tion  ;  the  Court  of  Chancery  still  has  the  right  to  determine  that. 
Now  on  the  construction  it  is  clear  that  there  are  no  words  of  gift 
of  residue  to  the  executors ;  there  are  merely  words  appointing 
them  to  their  office.  They  have  thus  the  right  to  get  the  prop 
erty  into  their  hands,  but  that  is  merely  for  the  purpose 
*  of  administering  it  according  to  the  intentions  of  the  testa-    *  10 

^  1  PhilL  5S2. 
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tor.  That  is  the  limit  of  their  uuthoritj,  and  tlie  decision  in 
the  Court  of  Probate  is  not  binding  on  the  Court  of  Chancery. 
JTughes  v.  Turner^  is  an  instance  of  that.  [Lord  Chelmsford.  — 
In  that  case  it  was  necessary  for  the  Court  of  Chancery  to  decide 
whether  the  will  was  in  due  execution  of  a  power.]  And  by  the 
23d  section  of  the  Probate  Act  ^  it  is  clear  that  the  Probate  Court 
can  only  determine  who  may  receive  grant  of  probate,  but  not 
what  are  the  rights  of  the  parties  under  the  v^ll.  The  decision  in 
this  case  made  in  the  Probate  Court  cannot  alSect  the  rights  of 
those  parties  who  have  since  become  parties  to  the  suit  in  Chan- 
cery, but  were  not  before  the  Probate  Court  at  alL 

Then  as  to  the  translation  of  the  will :  that  does  not  bind  the 
respondents. 

[The  Lord  Chancellor.  —  We  think  the  copy  of  the  will  con- 
tained in  the  Probate  is  the  only  admissible  evidence  of  the  will.] 

Tlien  as  to  the  construction.  Give  the  largest  meaning  to  the 
word  "  capital,"  still  it  is  restricted  by  the  remaining  words,  "  thie 
whole  of  my  property  in  ready  money."  But  the  word  "  capital  " 
in  itself  would  not  carry  every  thing ;  it  would  not  carry  a  library 
or  diamonds.  Then  of  course  with  the  words  "  ready  money  " 
following  it,  it  cannot  be  made  to  include  British  funds.  The 
words  ^'  billets  in  the  bank  "  are  appropriate  enough  in  Russia, 
and  have  a  particular  meaning  there,  but  they  are  utterly  inap- 
plicable to  property  in  the  funds  here.  Nay  more,  ^^  capital  with 
me  "  would  not  here  carry  property  in  the  funds,  though  the.  tes- 
tator had  at  the  time  the  transfer  ticket  in  his  own  pocket. 
*  11  It  is  true  that  ready  *  money  has  been  held  to  carry  a  bal- 
ance at  a  banker's,  Parker  v.  MarchxinJt^  but  that  is  because 
the  banker  only  holds  the  money  on  condition  of  paying  it  on  de« 
mand.  In  Sadler  v.  Turnery^  there  was  a  declaration  of  an  inten- 
tion to  dispose  of  '^  my  temporal  estate  " ;  but  even  after  that, 
the  bequest  of  the  residue  of  my  ^^  fortune  in  India "  was  held 
not  to  convey  the  testator's  property  in  England,  though  part  of  it 
had  been  remitted  here  between  the  time  of  making  the  will  and 
of  the  death.  The  case  of  Cambridge  v.  Rous  ^  does  not  affect  the 
present,  for  there  the  enumeration  of .  particulars-  was  defective, 
and  the  Court  merely  supplied  the  deficiency,  for  it  was  clear  that 

^  4  Hagg.  EccL  30,  8  Mylne  &  E.  666.  «  S  Yes.  617. 

•  20  &  21  Vict  c.  77.  »  8  Ves.  12. 

'  1  Younge  &  C.  Ch.  290,  I  Phill.  856. 
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the  testator  there  supposed  he  had  disposed  of  every  thing.  Here, 
on  the  contrary,  the  testator  distinctly  speaks  of  an  intention  to 
supplement  this  testamentary  paper  by  a  formal  will.  He  never 
executed  that  will,  and  thus  he  left  no  declaration  of  his  will  with 
respect  to  the  property  in  England.  What  he  has  disposed  of  is 
mentioned  in  a  clear  and  specific  manner ;  what  is  not  so  men- 
tioned, is  undisposed  of,  and  whether  present  or  not  to  hi& 
mind  when  he  made  the  will,  cannot  by  implication  be  intro- 
duced into  the  will,  for  that  would  be  to  make  a  will  for  the 
testator.  [The  Lobd  Chancellor.  —  The  testator  gives  his  ex- 
ecutors unlimited  power ;  he  has  expressed  his  intention  to  deal 
with  all  his  "  moveable  and  immoveable  property,"  and  the  Pro- 
bate Court  has  found  that  the  executors  take  all  his  property  of 
whatever  kind.  What  is  the  effect  of  all  this  in  the  present  state 
of  the  law  ?]  In  JuUr  v.  Juler}  the  words  were,  "  I  make  H.  my 
whole  and  sole  executor  of  all  the  various  properties  I  may 
be  in  possession  of  at  my  death  "  ;  and  *  under  the  11  Geo.  4  *  12 
and  1  Wm.  4,  c.  40,  ho  was  held  to  be  a  trustee  of  the  residue 
for  the  next  of  kin.  The  executor  is  bound  to  prove  from  the  testa- 
mentary instrument  a  distinct  intention  that  he  is  to  take  beneficial- 
ly. [The  Lord  Chancellor.  —  Is  not  the  declaration  that  no  one 
shall  contest  the  decision  of  the  executors  as  to  the  disposal  of  the 
property,  equivalent  to  giving  them  an  absolute  power  of  dispos- 
ing of  it,  and  do  not  these  words  in  this  will  afiect  the  whole  of 
the  property  ?]  No,  it  is  the  disposition,  by  the  executors,  qyui 
executors,  that  is  the  mere  management  of  it.  [The  Lord 
Chancellor.  — He  uses  the  same  words  as  to  not  contesting  his 
dispositions  of  the  property,  and  not  contesting  the  dispositions  of 
the  executors.  It  cannot  mean  mere  management  in  his  own 
case,  and  therefore  not  in  theirs.]  But  he  uses  the  word  '^  pro- 
ceedings "  with  regard  to  the  executors  ;  and  all  that  he  meant  to 
say  was,  that  he  had  the  fullest  confidence  in  their  rightful  dis- 
charge of  the  duties  of  their  fiduciary  office ;  still  their  discharge 
of  those  duties  may  be  questioned,  Cribbons  v.  Dawley?  The 
very  vagueness  of  the  words  is  itself  a  reason  in  favour  of  the 
daim  of  the  next  of  kin.  Fowler  v.  Oarlike.^ 

Sir  ff.  Cairns  replied. 

*  29  Beav.  34.     See  also  Saltmanh  i;.  Barrett,  29  Beav.  474. 

•  2  Cafl.  in  Ch.  19S.  >  1  Russ.  &  M.  282. 
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April  3. 

The  Lord  Chancellor  (Lord  Westbury).  —  In  this  case  the 
question  that  has  been  argued  at  the  bar  of  your  Lordships' 
House  is  as  to  the  true  interpretation  and  construction  of  the  will 
of  Sir  James  Wylie.  He  was  a  resident  in  St.  Petersburg  for 
more  than  fifty  years  down  to  and  at  the  time  of  his  decease.  He 
was  the  court  physician  there,  and  was  beyond  all  question  domi- 
ciled in  Russia  at  the  time  of  his  death.  His  will  was  made 
*13  in  the  Russian  language,  and  duly  authenticated  by  *the 
executors,  who  were  named  in  it,  in  the  proper  Court  in 
Russia.  He  left  considerable  property  in  Russia  and  also  property 
in  the  SI.  per  Cent.  Consolidated  Funds  in  England. 

It  is  necessary,  therefore,  to  ascertain,  and  to  define  with  ac- 
curacy, how  it  happens  that  a  question  of  this  nature,  namely,  the 
construction  of  the  will  of  a  testator  dying  domiciled  abroad,  upon 
a  matter  relating  to  personal  estate,  comes  to  be  discussed  in  the 
Courts  of  this  country.  I  am  the  more  desirous  of  doing  so,  be- 
cause at  first  sight  this  case  appears  to  be  of  an  anomalous  char- 
acter, and  I  think  it  important  to  define  very  accurately  the 
grounds  upon  which  I  shall  submit  to  your  Lordships  that  your 
decision  ought  to  be  founded,  in  order  to  prevent  the  possibility  of 
of  its  being  supposed  that  there  has  been,  in  the  proceedings  in 
the  Courts  of  this  country,  any  departure  from  acknowledged  and 
established  rules. 

I  hold  it  to  be  now  put,  beyond  all  possibility  of  question,  that 
the  administration  of  the  personal  estate  of  a  deceased  person  be- 
longs to  the  Court  of  the  country  where  the  deceased  was  domi- 
ciled at  his  death.  All  questions  of  testacy  and  intestacy  belong 
to  the  Judge  of  the  domicile.  It  is  the  right  and  duty  of  that 
Judge  to  constitute  the  personal  representative  of  the  deceased. 
To  the  Court  of  the  domicile  belongs  the  interpretation  and  Con- 
struction of  the  will  of  the  testator.  To  determine  who  are  the 
next  of  kin  or  heirs  of  the  personal  estate  of  the  testator,  is  the 
prerogative  of  the  Judge  of  the  domicile.  In  short,  the  Court  of 
the  domicile  is  the  forum  concursHs  to  which  the  legatees  under 
the  will  of  a  testator,  or  the  parties  entitled  to  the  distribution  of 
the  estate  of  an  intestate,  are  required  to  resort. 

To   these    general  rules   must  be  added  a  remark    on    the 

great  danger  and  inexpediency  of  a  Court  of  a  foreign 

*  14    *  country  taking  upon  itself  the  task  of  interpreting  the 
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will  of  a  testator  which  is  written,  not  in  the  language  of  that 
country,  but  in  the  language  of  the  country  of  tire  domicile.  I 
entirely  adopt  upon  this  point  the  opinion  of  Lord  Lyndhurst  in 
the  case  of  Trotter  v.  Trotter} 

Prom  these  general  rules  I  should  have  derived,  but  for  the 
conduct  of  the  parties,  the  following  conclusions  as  applicable  to 
the  present  case.  First,  tliat  when  the  Court  of  Probate  was  sat- 
isfied that  the  testator  died  domiciled  in  Russia,  and  that  his  will 
containing  a  general  appointment  of  executors  had  been  (as  it 
was)  duly  authenticated  by  those  executors  in  the  proper  Court  in 
Bussia,  it  was  the  duty  of  the  Probate  Court,  in  this  country,  at 
once  to  revoke  the  former  letters  of  administration  which  had 
been  granted,  and  to  clothe  the  Russian  executors  with  ancillary 
letters  of  probate,  to  enable  them  to  get  possession  of  that  personal 
estate,  which  (in  fact  though  not  in  law)  was  locally  situate  in 
England. 

In  my  opinion,  the  Probate  Court,  as  to  those  purposes,  had 
nothing  to  do  with  the  construction  of  the  will.  That  Court,  how- 
ever, assumed  an  original  jurisdiction,  and  having  put  a  construc- 
tion upon  the  will,  that  it  included  and  passed  the  English  funded 
property  of  the  testator,  on  that  ground  decreed  probate  of  the 
will  to  be  granted  to  the  Russian  executors. 

The  appellants,  the  executors,  being  thus  fully  constituted  the 
representatives  of  the  testator,  it  was,  in  my  opinion,  the  duty  of 
the  Court  of  Chancery  to  transfer  to  them  the  funded  property  of 
the  testator,  which  the  Probate  Court  had  taken  out  of  the  hands 
of  the  former  administrators.  The  Court  of  Chancery  had  no 
.  more  right  than  the  Court  of  Probate  to  exercise  the  jurisdiction 
of  patting  a  construction  on  the  will  of  the  testator,  and 
•making  a  partial  administration  of  his  estate  in  this  *15 
country.  It,  however,  did  so,  and  arrived  at  a  conclusion  as 
to  the  true  construction  of  the  will,  which  was  the  very  opposite  of 
that  which  had  been  determined  by  the  Court  of  Probate  to  be  the 
true  construction. 

Now,  the  utmost  confusion  must  arise  if,  when  a  testator  dies 
domiciled  in  one  country,  the  Courts  of  every  other  country  in 
which  he  has  personal  property  should  assume  the  right,  first  of 
declaring  who  is  the  personal  representative,  and  next  of  inter- 
preting the  will,  and  distributing  the  personal  estate  situate  within 

^  4  Bligh,  N.  6.  602,  8  Wils.  &  S.  407.    . 
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its  jurisdiction  according  to  that  interpretation.  *  An  Englishman, 
dying  domiciled  iii  London,  may  have  personal  property  in  France, 
Spain,  New  York,  Belgium,  and  Russia  ;  and  if  the  course  pursued 
by  the  Court  of  Probate  and  the  Court  of  Chancery  in  the  present 
case  should  be  adopted  by  the  Courts  of  those  several  countries, 
there  might  be  as  many  different  personal  representatives  of  the 
deceased,  and  as  many  varying  interpretations  of  his  will,  as  there 
were  countries  in  which  he  was  possessed  of  personal  property. 

It  is  unnecessary  to  dwell  on  the  evils  which  would  result  from 
this  conflict  of  jurisdictions.  It  was  to  prevent  them  Uiat  the  law 
of  the  domicile  was  introduced  and  adopted  by  civilized  nations. 
I  am,  therefore,  of  opinion  that  the  executors  might  have  excepted 
to  the  jurisdiction  of  the  Court  of  Chancery  as  a  Court  of  con- 
struction and  administration ;  they  might  have  insisted  that  it  was 
the  duty  of  the  Court  to  hand  over  to  the  executors  the  clear  Eng- 
lish personal  estate,  and  to  remit  the  next  of  kin  to  the  Court  of 
the  domicile  of  the  testator.  But  the  executors  did  not  do  so : 
cuique  competit  renunciare  Juri  pro  %e  introducto.  They  made  no 
objection  to  the  jurisdiction  of  the  Court  of  Chancery ;  on  the 

contrary,  they  condescended  with  the  next  of  kin  on  the 
*  16    *  question  of  construction,  and,  without  objection,  entered 

with  them  into  the  arena  of  the  Court  of  Chancery  for  the 
purpose  of  contesting  the  true  interpretation  and  effect  of  the  will. 
Both  sides  agreed  that  the  will  must  be  construed  according  to 
Russian  law,  and  both  sides  adduced  evidence  of  what  that  law 
was,  for  the  purpose  of  assisting  the  Court  in  the  work  of.  inter- 
pretation. 

When  Vice-Chancellor  Wood  had  arrived  at  a  construction  ad- 
verse to  the  executors,  they  presented  a  petition  of  rehearing  to 
the  Court  of  Appeal  in  Chancery,  and  raised  no  other  question 
than  that  of  construction.  And  they  have  now  come  with  a  final 
appeal  to  your  Lordships ;  and  by  their  petition  of  appeal  and 
printed  case,  they  complain  of  the  decree  of  the  Court  below, 
^^  because  upon  the  true  and  just  construction  of  the  will  of  the 
said  Sir  James  Wylie,  baronet,  the  beneficial  interest  in  his  prop- 
erty in  the  public  funds  of  Great  Britain  was  not  undisposed  of, 
but  on  the  contrary  passed  to  the  appellants  upon  the  trusts  of  the 
will."  I  am,  therefore,  of  opinion,  that  the  appellants  have,  by 
their  conduct  and  assent,  clothed  the  Court  of  Chancery  with  full 
authority  and  jurisdiction  to  construe  and  declare  the  true  inter- 
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pretation  of  this  will,  and  that  the  only  question  for  your  Lord- 
ships to  determine  is  the  accuracy  of  that  interpretation. 

Now  the  question  remains  as  to  the  effect  of  the  appointment  of 
an  executor  by  the  .Court  in  Russia,  and  whether  undisposed  of 
personal  property  vests  in  the  executor  beneficially  or  is  held  by 
him  upon  the  trust  for  the  nes:t  of  kin  of  the  testator. 

Upon  that  point  both  sides  have  entered  into  evidence,  and  I 
think  that  upon  an  examination  of  that  evidence  your  Lordships 
will  agree  with  me  in  the  conclusion  that  there  is  in  reality 
no  material  difference  or  discrepancy,  *  in  the  views  of  the  *  17 
advocates  and  the  professional  gentlenien  who  have  been  ex- 
amined on  either  side.  The  result  which  I  deduce  from  the  testi- 
mony they  have  given  is  this,  that  although  a  general  appointment 
of  executors  comprehends  the  universal  personal  estate  of  a  testa- 
tor^  yet  that  the  estate  vests  in  the  executor  for  the  purposes  only 
of  the  dispositions  made  by  the  will,  and  that,  if  any  part  of  the 
personal  estate  is  undisposed  of  by  the  will,  the  executor  holds 
that  property  in  trust  for  the  next  of  kin  of  the  testator. 

There  is  no  doubt  here  who  are  the  next  of  kin  according  to  the 
law'of  Russia.  That  has  been  ascertained  and  proved  by  the  evi- 
dence.    [His  Lordship  referred  to  the  evidence,  see  ante^  p.  4  n.] 

The  question,  therefore,  is  reduced  to  the  interpretation  of  the 
will  of  the  testator.  That  is  a  point  which  has  been  argued  with 
great  zeal  and  ability  at* the  bar  of  your  Lordships'  House.  I 
must  confess  that  for  some  time  uiy  mind  fluctuated,  principally 
with  regard  to  the  interpretation  that  ought  to  be  put  upon  the 
concluding  portion  of  the  passage,  where  he  says,  ^^  As  all  my 
moveable  and  immoveable  property  is  mine  own,  and  honestly  ac- 
quired by  myself,  so  nobody  has  a  right  to  interfere  witJi  my.  dispo- 
sitions and  contest  the  same,  under  any  pretence  whatever,  and 
likewise  no  one  has  a  right  to  interfere  with  or  contest  the  disposi- 
tions and  proceedings  of  my  executors."  But  upon  full  considera- 
tion of  that  particular  part  in  connection  with  the  other  portion  of 
the  will,  I  think  the  words  that  I  have  read  must  be  regarded  as 
amounting  to  no  more  than  an  emphatic  expression  and  declara- 
tion of  (he  plenary  power  which  he  considered  and  desired  should 
exist  in  the  person  holding  the  fiduciary  office  of  executor.  I  do 
not  consider  that  these  words  involve  any  disposition  of  that 
part  of  the  personal  estate  *  of  the  testator  consisting  of  the  *  18 
English  property,  unless  the  English  property  is  found  to  be 
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comprehended  within  the  words  of  the  description  contained  in  the 
prior  part  of  the  will. 

Now,  my  Lords,  upon  an  examination  of  the  words  of  the  dispo- 
sition in  the  prior  part  of  the  will,  I  entirely  accede  to  the  view 
that  has  been  taken  in  the  Courts  below,  that  that  description  for 
the  purposes  of  disposition  does  not  extend  beyond  the  real  and 
personal  property  locally  situated  in  Russia.  I  am  compelled, 
therefore,  to  adopt  the  conclusion  which  has  been  arrived  at  by 
tlie  Yice-Ghancellor  and  also  by  the  Lords  Justices,  concurring  as 
I  do  entirely  in  the  observations  made  by  Lord  Justice  Turner,  that 
the  property  of  the  testator  which  he  possessed  in  the  English 
funds,  is  not  described  in  any  part  of  this  will  for  the  purposes  of 
disposition,  and  that  in  fact  the  testator  died  intestate  with  regard 
to  that  portion  of  his  property. 

My  Lords,  being  particularly  anxious  that  it  should  be  known 
in  what  manner  a  question  of  this  kind  has  come  within  the  juris- 
diction of  the  Courts  below,  and  ultimately  within  the  jurisdiction 
of  this  House,  I  have  entered  into  an  explanation  of  the  facts  and 
history  of  this  case,  and  I  have  no  hesitation  in  advising  your 
Lordships  to  affirm  the  decision  which  has  been  given. 

LoBD  Cranwobth.  —  My  Lords,  the  question  in  this  case  is  as  to 
the  mode  in  which  the  Court  of  Chancery  ought  to  deal  with  a 
large  sum  of  consols  which  was  standing  in  the  name  of  Sir  James 
Wylie  at  his  death,  and  to  which  he  was  absolutely  entitled,  for 
his  own  sole  use  and  benefit.  He  was  a  British  subject,  but  he 
had  long  been  domiciled  in  Bussia,  where  he  died  a  bachelor 
*  19  in  1854.  The  rules  of  law  *  applicable  to  such  a  case  are,  as 
I  conceive,  well  established ;  personal  property  in  this  coun- 
try belonging  to  a  foreigner,  or  to  a  British  subject  domiciled 
abroad,  can  only  be  obtained,  in  the  event  of  his  death,  through 
the  medium  of  a  representative  in  this  country.  If  he  has  died  in- 
testate, administration  will  be  granted  here,  limited  to  the  personal 
estate  in  this  country.  If  he  has  left  a  will,  valid  by  the  law  of  his 
domicile,  and  has  thereby  appointed  executors,  probate  of  that  will 
must  be  obtained  here.  There  may  be  cases  of  a  more  special  na- 
ture, but  for  our  present  purpose  they  may  be  disregarded.  In 
every  case  the  succession  to  personal  property  will  be  regulated  not 
according  to  the  law  of  this  country,  but  to  that  of  the  domicile. 

Where  there  is  such  a  will,  and  probate  of  it  has  been  obtained 
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here,  the  duty  of  the  Court  m  administcriDg  "the  property  suppos- 
ing a  suit  to  be  instituted  for  its  administration,  is  to  ascertain 
vho,  by  the  law  of  the  domicile,  are  entitled  under  the  will,  and, 
that  being  ascertained,  to  distribute  the  property  accordingly. 
The  duty  of  administration  is  to  be  discharged  by  the  Courts  of 
this  country,  though  in  the  performance  of  that  duty  they  will  be 
guided  by  the  law  of  the  domicile.  This  was  the  mode  in  which 
the  law  was  laid  down  by  Lord  Gottenham  in  this  House  in  the 
case  of  Preston  v.  Lord  Melville^ 

Applying  these  well-established  rules  to  the  present  case,  wo 
have  to  deal  with  a  will,  valid  by  the  law  of  the  domicile,  appoint- 
ing executors  generally,  and  proved  by  them  in  our  Court  of  Pro- 
bate. By  virtue  of  the  probate,  they,  as  a  matter  of  course,  ob- 
tained possession  of  the  consols  in  question.  The  duty  of 
the  Court  is  to  take  care  *  that  they  distribute  this  large  fund  *  20 
according  to  the  provisions  of  the  will ;  all  debts  having  been 
paid. 

In  the  first  place,  therefore,  it  is  necessary  to  construe  the  will, 
to  ascertain  whether,  by  its  terms  fairly  interpreted  according  to 
the  construction  that  would  be  put  upon  them  in  Russia,  any  spe- 
cific disposition  is  made  of  this  sum  of  consols.  I  see  nothing  in 
this  case  which  suggests  the  conclusion  that  there  is  any  thing  in 
the  laws  of  Bussia  leading  to  an  interpretation  different  from  that 
which  the  will  would  receive  in  this  country. 

It  was  argued  that  this  sum  of  consols  might  fairly  be  under- 
stood as  included  in  the  description  of  ''  the  whole  of  my  capital 
which  shall  remain  with  me  after  my  death  in  ready  money,  and 
in  bank  billets  belonging  to  me."  .  But  I  cannot  accede  to  that 
argument.  It  may  be  that  if  the  testator  had  given  the  whole  of 
bia  capital  which  should  remain  with  him  after  his  death,  that 
word  "  capital  *'  would  have  been  wide  enough  to  include  his  prop- 
erty in  the  British  funds.  But  what  he  gives  is  not  the  whole  of 
his  capital,  but  the  whole  of  his  capital  ''  in  ready  money  and  in 
bank  billets."  Now  a  sum  of  consols  cannot  be  described  as  ready 
money,  and  the  evidence  shows  clearly  that  bank  billets  are  a  sort 
of  bank  notes  well  known  in  Bussia,  which  circulate  as  cash,  but 
which  carry  interest  after  a  lapse  of  six  mouths.  It  is  impossible 
to  bold  that  they  could  have  been  understood  as  including  a  sum 
of  consols  in  this  country. 

*  8  Clark  &  F.  1. 
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But  it  was  contended  that  whatever  might  have  been  the  mean- 
ing of  the  words  '^  capital  in  ready  money  and  bank  billets/'  if 
they  had  stood  alone^  yet  here  the  context  shows  that  the  testator 
used  them  in  a  wider  sense,  in  a  sense  which  would  comprehend 
all  his  moveable  property.    He  begins  his  will  by  saying,  "  I 

*  21    make  this  *  will,  by  which,  in  case  of  my  death,  I  dispose  of 

all  my  moveable  and  immoveable  property."  This,  it  was 
argued,  shows  that  he  must  have  understood  every  thing  to  be  in- 
cluded under  the  word  ^'  capital,"  and  so  that  the  mention  of 
ready  money  and  bank  billets  could  not  have  been  intended  to 
qualify  the  generality  of  the  word  "  capital,"  but  merely  to  express 
by  way  of  enumeration  some  of  the  matters  of  which  the  capital 
consisted.  I  do  not  feel  the  force  of  this  argument.  The  words 
relied  on  show,  indeed,  an  intention  to  dispose  of  every  thing. 
But  if  there  are  no  words  to  be  found  in  the  will  which,  reasonably 
interpreted,  include  a  particular  species  of  property,  the  prefatory 
words  can  only  be  considered  as  indicating  an  intention  which  the 
testator  has  not  fulfilled.  This  remark  applies  with  peculiar  force 
to  the  present  will,  to  which  the  testator  expressly  states,  he  in- 
tended to  make  a  further  will  by  way  of  supplement.  I  cannot, 
therefore,  attribute  to  these  prefatory  words  the  effect  contended 
for.  It  was  then  further  argued,  that  our  Court  of  Probate,  by 
admitting  the  executors  to  a  general  probate  of  the  whole  will,  has 
established  conclusively  that  the  whole  personal  estate,  including, 
of  course,  the  consols,  became  vested  in  the  executors.  And  then 
it  was  contended  that  the  testator,  by  the  concluding  passage  of  bis 
will,  has  implicitly  given  to  them  a  beneficial  interest  in  the  whole 
by  forbidding  any  one  to  question  their  dispositions  of  it.  But,  in 
the  first  place,  I  do  not  read  the  passage  in  question,  in  the  latter 
part  of  the  will^  as  meaning  more  than  an  expression  of  the  testa- 
tor's opinion  and  feeling  that  no  one  had  any  right  to  complain  of 
the  dispositions  he  had  made,  or  of  his  executors,  for  carrying 
them  into  execution  ;  to  complain,  that  is,  of  his  moral  right.   But, 

further,  I  think  it  clear,  from  the  evidence  of  the  Russian 

*  22    advocates,  on  both  sides,  that  there  is  no  prifaciple  *  of  the 

Russian  law  which  gives  any  beneficial  interest  to  executors. 
The  advocates  consulted  by  the  respondents  state  expressly,  that 
executors  are  bound  to  fulfil  the  directions  of  the  will  exactly,  and 
that  they  have  no  other  powers  than  in  regard  to  the  property 
mentioned  in  the  disposing  part  of  the  will,  and  consequently  that 
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any  residue  not  disposed  of  must  be  regulated  by  the  laws  relating 
to  intestacy.  The  advocates  consulted  by  the  appellants  do  not 
express  any  opinion  at  variance  with  this ;  for  though  they  consider 
that  the  consols  ought  to  be  delivered  to  the  executors  equally  with 
the  testator's  other  property,  that  opinion  is' expressly  founded  on 
the  assumption  that  they  were  included  in  the  bequest  of  the 
^'  capital."  There  is  nothing  in  thi?  opinion  at  variance  with  the 
doctrine  that  executors  take  the  property  put  under  their  control 
merely  for  the  purpose  of  executing  the  testator's  directions  con- 
cerning it,  and  so  that,  if  there  are  no  such  directions,  it  must  be 
distributed  as  an  intestacy. 

If  this  had  been  the  will  of  an  English  subject  domiciled  in  Eng- 
land, I  should,  without  hesitation,  have  come  to  the  conclusion 
that  the  testator  had  died  intestate  as  to  the  fund  in  dispute ;  and 
the  evidence  to  which  I  have  referred  satisfies  me  that  on  this  point 
there  is  no  difference  between  the  law  of  Russia  and  that  of  Eng- 
land. 

It  follows  that  the  property  goes  to  those  who  are  entitled  to  it 
by  the  laws  of  Russia,  as  on  an  intestacy.  I  think  that  the  decree 
rightly  declared  that  the  testator  died  intestate  as  to  his  beneficial 
interest  in  all  his  property  in  the  public  funds  of  Great  Britain, 
and  properly  directed  the  inquiries  consequent  on  that  declara- 
tion, and  therefore  that  the  decree  below  was  right,  and  that  the 
appeal  ought  to  be  dismissed. 

*  Lord  Chelmsford.  —  The  appellants,  in  their  argument  *  23 
addressed  to  your  Lordships,  contended  in  the  first  place 
that  the  decree  appealed  from  is  erroneous,  because  the  question 
has  been  determined  in  their  favour  by  the  Court  of  Probate  hav- 
ing granted  probate  to  them.  They  say  that  the-  respondents  in 
that  Court  put  their  case  on  the  ground  that  there  was  no  gift  of 
the  stock  in  the  English  funds  to  the  executors,  but  an  intestacy 
as  to  this  property,  and  that  the  Judge,  by  granting  probate,  must 
have  decided  that  there  was  a  gift  of  the  stock  to  tlie  executors. 
There  can  be  ho  doubt  that  the  respondents  founded  their  oppo- 
sition to  the  grant  of  probate  upon  what  they  alleged  to  be  the 
law  of  Russia,  that  executors  have  nothing  to  do  with  property 
undisposed  of  by  the  will,  which  must  be  regulated  according  to 
the  law  of  intestate  succession,  without  their  interference.  The 
appellants,  on  their  part,  insisted  that  the  stock  was  comprised  in 
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the  will,  and  ought  to  be  delivered  equally  with  other  property  to 
the  executors  "  for  employment  conformably  with  the  destination 
at  the  wish  of  the  testator."  The  Judge  was  therefore  invited  by 
both  parties  to  assume  the  office  of  a  Court  of  construction  ;  but 
they  could  not  confer  upon  him  a  jurisdiction  which  did  not  belong 
to  him.  His  sole  duty  was  to  ascertain  whether  the  persons  seek- 
ing to  revoke  the  letters  of  administration  granted  to  Walter 
Wylie,  and  to  obtain  probate  of  the  will,  were  univerisal  or  limited 
executors.  That  point  being  settled,  determined  the  right,  to 
probate.  The  appellants  further  insisted  that  the  probate  having 
given  the  executors  the  right  to  receive  the  stock  in  the  English 
funds,  the  Court  of  Chancery  oughjt  to  have  ordered  it  to  be  trans- 
ferred to  them,  to  be  disposed  of  according  to  the  directions  of  the 

Russian  tribunals.  But  the  fund  is  within  the  jurisdiction 
*  24    *  of  the  Court ;  the  rights  of  the  parties,  according  to  the 

law  of  the  domicile  (assuming  an  intestacy),  have  been  as- 
certained ;  the  next  of  kin  are,  for  the  most  .part,  in  this  coun- 
try ;  and  why,  under  these  circumstances,  the  property  should 
be  remitted  to  the  forum  of  the  domicile,  in  order  that  it 
should  be  sent  back  again  to  be  distributed^  and  why  the  Court 
should  be  incompetent  to  act  effectively  and  finally  in  the  suit 
which  has  been  instituted,  by  decreeing  a  distribution  amongst 
the  several  persons  entitled,  and  transmitting  to  Russia  the 
shares  of  the  next  of  kin  resident  there,  I  am  unable  to  com- 
prehend. 

The  only  real  question  in  the  case  is  whether  there  is  an  intes* 
tacy  as  to  the  stock,  or  whether  it  passed  by  the  will.  This  ques- 
tion must  be  decided  by  the  intention  of  the  testator,  to  be  gath- 
ered from  the  language  he  has  employed  to  express  it.  From  the 
introductory  words  in  the  will,  there  seems  to  be  little  reason  to 
doubt  that  the  testator  had  made  up  his  mind  to  dispose  of  all  his 
property  moveable  and  immoveable.  In  order  to  effectuate  this 
object  a  Court  of  construction  would  be  warranted  in  giving  an 
extended  meaning  to  his  words,  so  as  to  make  them  embrace  prop- 
erty, which  ordinarily  would  not  pass  under  the  spedific  description 
used.  But,  unless  we  can  arrive,  with  something  like  moral  cer- 
tainty, at  the  conclusion  that  the  testator  meant  to  employ  his 
words  in  a  sense  different  from  that  which  they  commonly  import, 
we  are  not  at  liberty  to  attribute  to  them  another  meaning,  merely 
for  the  purpose  of  satisfying  .a  general  intention  expressed  at  the 
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outset  of  liis  will,  a^d  which  he  might  afterwards  have  omitted  to  ' 
carry  out  in  the  subsequent  dispositions. 

It  does  not  appear  to  me,  that  much  stress  ought  to  be  laid  upon 
the  passages  in  the  latter  part  of  the  will,  in  one  of  which  the  tes- 
tator speaks  of  ^'  any  other  disposal  made  previously  con- 
cerning my  moveable  and  immoveable  *  property,"  which  is  *  25 
merely  a  clause  of  revocation  of  any  former  dispositions,  of 
which  we  know  nothing,  and  in  the  other,  beginning  ^^  As  all  my 
moveable  and  immoveable  property  is  my  own  and  honestly  ac- 
quired," where  he  protests  against  the  right  of  any  one  to  inter- 
fere with  the  disposal  of  his  property  at  his  own  free  will  and 
pleasure.  Nor  do  I  think  that  the  words, ''  No  one  has  a  right  to 
interfere  with  or  contest  the  dispositions  and  proceedings  of  my 
executors,"  in  this  clause,  which  begins  with  a  reference  to  all  his 
moveable  and  immoveable  property,  can  (as  has  been  suggested) 
be  construed  as  a  gift  of  the  whole  property  to  the  executors, 
without  at  the  same  time  assuming  that  the  whole  property  pre- 
viously passed.  The  executors  have  duties  to  perform  with  re- 
spect to  the  property  which  is  unquestionably  contained  in  the 
will  and  the  words  their  ^'  dispositions  and  proceedings  "  would  be 
satisfied,  whether  the  whole  or  not  the  whole  of  the  property  is 
disposed  of. 

We  come  then  to  the  few  words  in  the  will  upon  which  the 
question  arises.  We  must  of  course  bring  to  their  interpretation 
the  persuasion  that  the  testator  had  begun  his  will  with  an  inten- 
tion of  disposing  of  every  thing  which  he  possessed.  If  then  we 
had  found  in  the  will  a  description  of  a  portion  of  his  property 
as  '^  ready  money  "  without  more,  we  might,  in  deference  to  the 
evident  intention  of  the  testator  to  make  a  general  disposition  of 
all  his  property,  have  followed  the  decision  of  Vice-chancellor 
Parker  in  Waite  v.  CombeSj  and  have  given  a  latitude  of  meaning 
to  the  words  to  make  them  comprehend  .stock  in  the  English  funds. 
But  when  we  find  a  bequest  expressed  in  these  terms,  ^^  the  whole 
of  my  capital  which  shall  remain  with  me  after  my  death  in  ready 
money,"  I  do'  not  see  how  it  is  possible,  without  doing  the 
greatest  violence  to  language,  to  give  them  the  *  enlarged  *26 
meaning  which  has  been  contended  for.  Admitting  to  the 
fullest  extent  the  duty  of*  a  Court  of  construction  to  find  out  the 
intention  of  a  testator,  and  to  give  efiect  to  it  when  discovered, 
and  not  doubting  that  in  this  case  the  testator  had  the  general  in- 
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tention  attributed  to  him,  I  am  compelled  to  say  that  his  object 
has  been  frustrated  by  his  use  of  language  of  so  specific  a  charac- 
ter as  to  be  incapable  of  any  other  meaning  than  that  which  the 
words  themselves  convey. 

For  these  reasons  I  think  the  decree  appealed  from  ought  to  be 
aflSrmed. 

Decree  affirmed,  and  appeal  dismissed  unth  costs. 

Lords'  Journals,  8d  April,  1862. 


TYRRELL  v.  BANK  OF  LONDON. 
1862.    Febmaiy  14,  17,  IS,  20,  27. 

Timothy  Tyrrell, AppeUant. 

The  Bank  op  London  and  Sir  J.  V.  Shelley  1  r>        j   . 
-      ,  >  icesponuents. 

and  others, ) 

Solicitar  and  Client.    Duty  and  Rights  of  Solicitor.    Interest  on 
Money  ordered  to  be  restored.    Pleading.    Practice. 

It  is  an  establisbed  rule  that  a  eolicitor  shall  not,  in  any  way  whatever,  in  respect 
of  any  transactions  in  the  relation  between  him  and  his  client,  make  gain  to 
himself,  at  the  expense  of  his  client,  beyond  the  amount  of  his  just  and  fair 
professional  remuneration. 

T.,  a  solicitor,  had  a  private  airangement  with  R,  by  which  he  was  to  receive 
from  R.  a  share  in  certain  property  then  belonging  to  R.,  and  to  share  the 
profit  to  be  obtained  from  the  sale  of  that  property.  In  his  character  of  solici- 
tor, T.  acted  for  clients  (a  banking  company)  in  the  purchase  of  the  larger 
portion  of  that  property,  never  communicating  to  his  clients  the  fact  of  his 
having  an  interest  in  it :  — 

Held,  affirming  the  decree  of  the  Court  below,  that  T.  was  to  be  treated  as  a 
trustee  for  his  clients  in  respect  of  his  share  of  so  much  of  the  property  as  they 
had  actually  purchased ;  but  a  part  of  the  decree,  which  had  declared  him  to 
hold  the  unsold  property  also  in  trust  for  his  clients,  was  varied ;  and,  instead 
thereof,  the  value  of  T.'s  half  of  that  property  was  directed  to  be  taken  into 
account  in  ascertaining  which  was  due  from  him  to  his  clients. 

*27  *  T.,  having  made  a  large  profit  on  the  sale,  was  ordered  to  pay  back  the 
amount  of  this  profit  with  the  full  amount  of  interest  given  in  cases  of  a 
breach  of  trust,  namely,  5  per  cent 

To  the  bill  on  the  part  of  Uie  trustees  of  the  b%nk,  impeaching  the  transaction, 
R.  had  been  made  a  defendant  The  Court  below  dismissed  the  bill  as  against 
him.  This  was  erroneoos,  but  no  appeal  having  been  lodged  against  this  part 
of  the  decree,  no  order  could  be  made  upon  it 
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Tms  was  an  appeal  against  a  decree  of  the  Master  of  the 
Rolls.  The  appellant  was  a  solicitor ;  the  respondents  are  the 
persons  constituting  the  Bank  of  London,  and  the  trustees  for 
that  bank.  The  late  Mr.  Moxhaj  was  the  owner  of  premises  in 
the  city  of  London,  with  a  southern  frontage  in  Threadneedle 
Street,  extending  backwards  about  one  hundred  and  forty  feet,  and 
having  two  other  frontages,  one  in  Old  Broad  Street  and  the  other 
in  Cushion  Court.  Mr.  Moxhay  had  erected  on  a  part  of  this  prop- 
erty the  building  known  as  the  Hall  of  Commerce.  The  property 
in  question  was  mortgaged  by  him  to  a  Mrs.  Campbell  for  40,0002., 
and,  on  his  death,  she  foreclosed.  In  1854,  nine  persons,  of  whom 
one  E.  B.  Bead  was  the  chief,  united  together  to  buy  this  proper- 
ty, which  Mrs.  Campbell  agreed  to  sell  to  them  for  49,200Z.  The 
agreement  for  the  sale  was  made  in  September,  1854,  and  a  deposit 
of  1000/.  paid ;  but,  in  December  of  that  year,  Mrs.  Campbell 
consented  to  enlarge  the  time  for  completing  the  contract  till 
June,  1855. 

On  the  15th  January,  1855,  the  appellant,  Mr.  Paine  one  of  his 
partners,  and  Mr.  Scott,  met  together  at  the  appellant's  office,  for 
the  purpose  of  considering  a  project  for  the  establishment  of  a  new 
Joint  Stock  Banking  Company.  They  agreed  upon  a  scheme  ;  and 
it  was  stated  in  the  minutes  of  the  meeting,  that  "  Messrs.  Tyrrell, 
Paine,  and  Layton  expressed  their  willingness  to  undertake 
the  office  of  solicitors  to  the  bank."  In  the  same  *  minutes  *  28 
it  was  recorded,  that  ^^  Mr.  Scott  expressed  his  willingness 
to  undertake  the  office  of  secretary  to  the  bank."  It  was  also  re- 
solved, ^'  that  the  central,  or  head  office  be  in  the  city  of  London." 
At  this,  and  at  other  meetings  of  the  promoters,  the  appellant  acted 
as  their  chairman.  On  the  19th  January,  the  appellant  applied  to 
Sir  J.  V.  Shelley  to  be  chairman  of  the  projected  bank.  He  con- 
sented, and  from  that  time  the  appellant  and  Read  severally  acted 
as  solicitor  and  as  •  secretary  to  the  newly  formed  company.  On 
the  3d  February,  1855,  Mr.  Vigors,  a  surveyor,  oflFered  the  whole 
of  the  premises  to  the  solicitors  engaged  in  forming  ^^  The  City 
Bank,"  at  55,000Z. ;  but  they  could  not  then  treat  for  the  same. 
On  the  7th  February,  at  a  meeting  of  the  coadventurers.  Read 
objected  to  this  offer,  and,  by  pa3^ng  150Z.  to  each  of  the  coadven- 
turers who  had  paid  lOOZ.,  purchased  up  their  interest,  and  elaimed 
to  be  the  sole  person  entitled  to  the  property  under  the  agreement 
with  Mrs.  Campbell.    On  the  6th  February  he  had  spoken  about 
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the  property  to  Tyrrell,  and  expressed  liis  wish  that  it  should  be 
offered  for  sale  to  Tyrrell's  projected  bank.  On  the  8th  February, 
Bead  had  a  conversation  with  Tyrrell  about  this  property,  and,  as 
Tyrrell  stated  in  his  answer,  it  was  agreed,  "  that  we  should  be 
jointly  and  equally  interested  in  the  said  agreements  of  tlie  20th 
September  and  23d  December,  1854  (except  as  to  a  messuage  and 
premises  comprised  therein,  known  as  No.  8  Old  Broad  Street,  in 
the  entirety  of  which  Bead  was  to  be  entitled  for  his  own  benefit), 
and  that  the  same  agreement  should  be  performed,  and  the  pur- 
chase completed,  and  the  premises  altered,  let,  resold,  or  other- 
wise, at  our  joint  and  equal  risk,  and  for  our  joint  and  equal  bene- 
fit, but  that  the  alteration,  letting,  resale,  or  other  disposition  of 

the  said  premises,  and  all  negotiations  relating  thereto  should 
•  29    be  made  and  carried  *  on  by,  and  in  the  name  of,  the  said 

Bead  alone,  and  that  my  name  should  not  appear  or  be  made 
use  of  in  the  matter."  This  agreement  was  not  reduced  into  writ- 
ing till  the  10th  March.  It  was  then  signed,  but  dated  back  as  of 
the  8th  February.  Scott  deposed,  that  on  the  8th  February  he 
had  a  Conversation  with  the  appellant  on  the  subject  of  premises 
for  the  bank ;  that  it  arose  from  Tyrrell  mentioning  the  Hall  of 
Commerce,  and  stating  that  Bead  had  written  to  him  or  seen  him 
on  the  subject,  and  Scott  understood  from  the  appellant  that  Bead 
was  the  proprietor  of  the  Hall  of  Commerce,  or  had  the  disposal  of 
it ;  the  appellant  said  it  was  a  very  excellent  site  for  the  bank,  and 
Scott  thereto  assented.  On  the  9th  February,  BeadJ  in  answer  to 
a  supposed  letter  from  Tyrrell  (for  in  fact  none  had  been  written), 
wrote  a  letter  to  him,  saying,  "  I  beg  to  inform  you,  that  the  price 
asked  for  the  Hall  of  Commerce,  with  the  freehold  upon  which  it 
stands,  is  110,000?.,  an  amount,  if  I  am  credibly  informed,  refused 
by  the  original  proprietor,  who  asked  and  adhered  to  his  price  of 
120,000/."  The  letter  then  went  on  to  give  reasons  why,  consid- 
ering what  had  been  paid  for  adjoining  property,  this  was  not  to  be 
considered  an  exorbitant  price.  On  the  same  9th  February,  Tyr- 
rell saw  Scott,  and  mentioued  Bead's  letter,  and  (for  their  evidence 
difiered  as  to  this  point)  either  expressed  his  own  opinion,  that  the 
price  asked  was  unreasonable,  or  concurred  with  Scott's  opinion  to 
that  effect.  Scott  thought  that  all  that  was  needful  to  be  done 
was  to  secure  the  refusal  for  a  limited  period,  and  Tyrrell  accord- 
ingly wrote  to  Bead  for  that  purpose,  and  received  an  answer,  that 
the  matter  should  be  considered  open  "  till  the  20th  instant  inclu 

[22] 


TYRRELL  V.   BANK  OF  LONDON.  *29 

sive."  On  the  13th  February,  at  a  meeting  of  the  promoters, 
Scott  was  formally  appointed  secretary,  and  Tyrrell,  Paine,  and 
Layton  were  formally  appointed  solicitors  to  the  company. 
On  the  13th  March,  sufficient  *  subscriptions  for  shares  hav-  *  30 
ing  come  in,  the  banking  company  was  considered  to  be  com- 
pletely formed.  Towards  the  latter  end  of  March,  Scott  consulted, 
in  a  friendly,  and  not  professional  form,  Mr.  Bunning  (the  City 
architect)  on  the  subject  of  these  premises,  and  Mr.  Bunning,  esti- 
mating the  real  value  of  the  property  at  about  70,0002.,  expressed 
his  opinion,  that  the  bank  ought  not  to  lose  the  opportunity  of  se- 
curing them  at  80,0002.  Scott  made  inquiries,  and  reported  the 
results  to  the  directors,  who,  on  the  31st  March,  resolved  ''  that  the 
solicitors  be  instructed  to  make  inquiries,  and  to  obtain  the  fullest 
particulars  relative  to  the  said  property."  On  the  5th  April  there 
was  laid  before  the  directors  a  letter  from  Read,  offering  "  the  Hall 
of  Commerce  in  Threadneedle  Street  for  90,0002."  ;  and  the  solici- 
tors were  then  ordered  to  enter  into  negotiations  with  authority  to 
offer  any  sum  not  exceeding  60,0002.  On  the  12th  April  this  offer 
was  made  and  declined.  On  13th  April  an  offer  was  made  from 
Bead  at  71,000/.^  and  declined  by  the  directors ;  but  the  ^^  solici- 
tors were  authorised  to  intimate  that  if  an  offer  of  the  building  is 
made  at  once  for  65,0002.  it  will  be  accepted."  At  a  meeting,  on 
the  24th  April,  an  offer,  at  this  amount,  was  made,  and  the  solici- 
tors were  instructed  to  accept  it.  T^ie  purchase  thus  made  did  not 
include  the  whole  of  the  property.  Of  this  gross  sum,  5002.  were 
paid  in  satisfaction  of  some  claim  by  other  parties ;  48,4102.  4^.  2d. 
were  paid  to  Mrs.  Campbell,  and  the  remainder  finally  paid  over 
to  Bead.  It  was  alleged,  that  the  profit  to  the  appellant  Bead  on 
the  sale  to  the  respondents  amounted  to  60002.  each,  and  that  the 
unsold  property  was,  in  addition,  worth  80002.  Doubts  were  soon 
afterwards  thrown  on  the  right  of  Bead  alone  to  make  this 
sale,  and  in  December,  1855,  and  November,  1856,  suits  were  in- 
stituted against  him  by  some  of  his  coadventurers  seeking  to 
*have  the  benefit  of  what  he  had  done.  The  first  suit  was  *31 
compromised.  In  February  and  April,  1857,  Bead  and  the 
appellant  were  examined  in  the  latter  of  these  suits.  In  conse- 
quence of  what  transpired  on  these  examinations,  the  respondents 
filed  their  bill*  against  the  appellant  and  Bead  and  the  other  neces- 
sary parties,  praying  that  the  appellant  and  Bead  might  account  to 
the  respondents  for  the  profits  made  by  them,  respectively,  upon 
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the  sale  of  the  premises,  and  that  the  appellant  and  Bead  and  all 
necessary  parties  might  convey  such  parts  of  the  premises  as  had 
not  been  conveyed  to  the  respondents  (the  respondents  being  will- 
Ing  to  give  the  appellant  and  Bead  credit  for  the  purchase  money 
paid  to  Mrs.  Campbell  and  for  all  sums  paid  in  buying  up  the 
claims  of  the  coadventurers),  and  for  general  relief.  The  appel- 
lant and  Bead  having  put  in  their  answers,  and  evidence  having 
been  taken,  the  Master  of  the  Bolls,  on  the  30th  June,  1859, 
ordered,  that,  as  to  Bead,  the  bill  should  be  dismissed,  but  without 
costs  ;  and  it  was  declared  that  Tyrrell,  the  now  appellant,  was  a 
trustee  for  the  respondents  of  all  the  interest  acquired  by  him  in 
the  hereditaments,  and  that  the  respondents  were  entitled  to  the 
clear  profits  derived  from  the  sale  of  the  same  ;  and  accounts  were 
directed,  and  it  was  ordered,  that  the  appellant  should  convey  to 
th^  respondents  all  his  share  and  interest  in  all  the  hereditaments 
purchased  from  Mrs.  Campbell,  and  remaining  unsold.^  This  was 
the  decree  appealed  against. 

The  Solieitor- General  (^Sir.  B.  Palmer^  and  M^.  BoU  (ifr. 
Speed  was  with  them),  for  the  appellant.  —  Tlie  bill  asked  relief 
which  it  is  not  in  the  power  of  the  Court  to  grant,  namely, 
*82  that  the  appellant  and  Bead  *  may  account,  to  the  respon- 
dents, and  pay  them  not  only  the  profit  realized  on  the  sale  of 
the  Hall  of  Commerce,  of  which  the  respondents  were  the  pur- 
chasers, but  also  the  value  of  such  portions  of  the  purchased 
property  as  still  remained  unsold.  The  Master  of  the  Bolls  dis- 
missed the  bill  as  to  Bead,  who,  he  said,  was  a  stranger;  but 
granted  the  prayer  as  to  the  appellant.  This  decree  cannot  be 
supported ;  first,  the  respondents  never  had  any  interest,  and  have 
not  now  any  right  to  claim  an  interest  in  the  appellants'  original 
purchase  from  Bead  of  one  half  the  property  ;  and  secondly,  as  to 
the  Hall  of  Commerce  itself,  they  may  have  a  right  to  rescind  the 
contract,  and  to  have  a  return  of  the  purchase  money,  with  in- 
*  terest,  DriscoU  v.  Bromley^  but  no  more.  They  cannot  keep  the 
premises  purchased  under  a  contract,  and  yet  refuse  to  perform 
the  terms  of  that  contract,  nor,  if  they  call  on  the  appellant  to  ac- 
count to  them  as  their  solicitor  and  agent,  can  they  make  him  do 
80,  except  so  far  as  relates  to  the  property  sold  :  The  Cheat  Lux- 

^  27  Beav.  278.  >  1  Jar.  O.  S.  238,  806. 
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emhourg  Railway  Company  v.  Magnay}  At  the  time  the  letter 
was  written,  with  the  offer  of  sale  for  110,0002.,  the  appellant  had 
not  received  any  authority  to  treat  for  the  company,  nor  did  he  re- 
ceive any  authority  to  do  so  till  the  end  of  March,  1855.  There 
was  nothing  before  that  time  which  could  prevent  him  from  buy- 
ing the  property.  An  agency  cannot  be  established  retrospectively 
to  affect  his  rights.  [The  Lord  Chancellor  (Lord  West- 
bury).  —  But  was  he  not  during  all  that  time  the  adviser  of  the 
company  ;  had  he  not  a  higher  duty  than  that  of  agent  ?  ]  He 
had  not ;  his  duty  up  to  that  time  had  been  merely  to  get  share- 
holders to  join  the  company.  There  was  no  Board  of  Di- 
rectors ;  there  had  not  arisen  any  necessity  to  purchase 
♦  premises  for  occupation.  [The  Lord  Chancellor.  —  Were  *  33 
not  the  6000/.  obtained  by  him  through  conceaUng  the  fact 
that  he,  the  solicitor  of  the  respondents,  was  selling  to  them  tiis 
share  of  a  certain  property  ?  Can  any  obligation  of  agent  be 
higher  than  that  of  solicitor?]  Still,  that  will  not  give  the  re- 
spondents more  than  a  right  to  rescind  the  contract.  And,  at  all 
events,  supposing  that  accounts  may  be  directed,  they  must  be  con- 
fined to  the  Hall  of  Commerce,  which  was  the  only  subject  of  deal- 
ing and  purchase  by  the  respondents,  and  cannot  extend  in  any 
way  to  affect  th^  other  property. 

There  are  three  classes  of  cases  applicable  to  a  matter  of  this 
kind.  First,  when  the  trustee  or  agent  (it  is  not  here  meant  to 
insist  on  any  distinction  between  them)  openly  or  secretly  prevents 
the  cestui  que  trust  or  principal  from  purchasing  property,  and  pur- 
cha^s  it  for  himself  for  the  purpose  of  gaining  a  profit  for  him- 
self, as  in  Fax  v.  Mackreth  ;  ^  there  the  eestid  que  trust  may  require 
the  other  party  to  be  declared  a  trustee  for  him.  The  second  cl^ss 
is  where  the  trustee,  agent,  or  solicitor,  selling  his  own  property  to 
the  cestui  que  trusty  principal,  or  client,  conceals  the  fact  that  it  is 
his  own.  There  the  contract  may  be  set  aside.^  and  that  is  the 
class  of  cases  within  which  the  present  falls,  and  no  other  decree 
can  be  made  against  the  solicitor.  The  last  class  is,  where  the 
agent  is  expressly  employed  to  buy  or  sell,  and  he  does  so  at  a 
certain  price,  and  then  misrepresents  to  his  client  what  has  been 
done,  and  by  buying  at  one  price  and  selling  at  another,  gains  for 
himself  a  profit  on  the  transaction ;  there  the  client  has  a  right  to 

*  25  Beav.  686. 

*  2  Brown,  Ch.  400,  2  Cox,  820,  4  Brpwn,  P.  C.  258. 
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say,  ^^  The  transactiou  is  mine,  and  I  am  entitled  to  all  the  profit 
of  it.''    Nothing  of  that  sort  has  occarred  here.    The  test 

*  34    *  by  which  to  try  the  class  to  which  this  case  must  be  re- 

ferred, is  this :  Had  the  appellant  become  the  owner  of  the 
property  before  he  was  iu  any  way  authorised  by  the  company  to 
negotiate  for  the  purchase  of  it  ?  if  he  had,  there  is  no  pretence  to 
treat  him  as  a  trustee  for  the  company.  He  had  a  right  to  pur- 
chase a  share  of  this  property,  and  he  had  a  right  to  sell  it  to  the 
company.  No  rule  of  law  prevents  that.  Caru  v.  Allen}  All 
that  is  required  is,  that  he  shall  not  take  an  unfair  advantage  of  his 
situation.  Then  again,  if  not  a  purchaser  of  the  property,  had  he 
agreed  with  Read  to  procure  this  purchase,  and  to  share  the  profits 
of  the  transaction,  and  had  he  entered  into  such  agreement  before 
he  received  from  the  company  instructions  to  purchase  ?  [Lord 
Cbakwobth.  —  Or  was  that  a  matter  of  subsequent  recognition  ?] 
No ;  it  is  not  admitted  that  that  would  be  sufficient.  [Lord  Gran- 
WORTH.  —  Suppose  that  there  was  not  any  binding  agreement,  but 
that  Bead  said  to  the  appellant,  '^  If  they  will  buy,  you  shall  have 
a  large  benefit  from  the  business."]  That  would  not  be  sufficient 
to  make  him  liable  to  be  treated  as  a  trustee  for  the  company. 
There  must  be  a  binding  agreement.  Suppose  a  solicitor  knew 
that  there  was  a  farm  close  adjoining  to  the  estate  of  one  of  his 
clients,  and  also  knew  that  it  was  very  likely  the  client  would,  if 
he  could,  buy  that  farm ;  and  suppose  that  the  solicitor  before  any 
instruction  given  by  the  client,  bought  it  for  himself,  and  had  it 
conveyed  not  to  himself  but  to  trustees  for  him.  Suppose  that  the 
client  afterwards  instructed  the  solicitor  to  buy  this  farm  for  bim, 
and  the  solicitor  negotiated  the  purchase  as  if  the  farm  belonged 
to    the    trustees,    and    after    the    transaction    was    completed, 

the  client  discovered  that  the  farm  was  in  truth  the  prop- 

*  35    erty  *  of  the  solicitor,  the  client  might  set  aside  that  con- 

tract, but  could  not,  because  the  solicitor  had  bought  for  his 
own  profit  on  a  mere  contingency  of  a  moral  kind,  insist  on  keep- 
ing the  farm,  and  yet  claim  to  keep  it  not  at  the  price  agreed  on, 
but  at  that  at  which  the  solicitor  had  bought  it.  Or,  suppose  the 
owner  of  the  property  said  to  the  solicitor.  There  is  a  farm  I  have 
got,  and  I  will  sell  you  half  of  it  at  a  certain  price,  and  at  some 
future  day  you  will  get  it  purchased  by  your  clients ;  and  things 
afterwards  happened  as  was  expected.    The  Court  would  treat 

^  2  Doi^,  289. 
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that  as  equitable  fraud,  and  would  make  the  solicitor  refund  the 
money  and  pay  the  expenses,  but  there  the  equitable  relief  would 
stop.  Go  a  step  further  ;  suppose  the  owner  of  the  property  says 
to  the  solicitor,  I  will  give  you  5000?.  if  you  will  get  your  client 
to  purchase  the  estate,  and  the  solicitor  does  so ;  that  would  be 
earning  a  bribe ;  but,  when  the  facts  were  discovered,  though  the 
client  might  repudiate  the  purchase,  he  could  not  keep  the  prop- 
erty and  yet  insist  on  being  paid  the  sum  which  the  solicitor  was 
to  receive.  Where  what  was  done  was  so  done  after  instructions 
to  the  solicitor  or  agent,  the  client  could  get  no  relief  beyond  that 
of  rescinding  the  purchase.  But  where  the  agent,  acting  under 
direct  instructions  previously  given,  took  advantage  of  his  employ- 
ment to  obtain  a  benefit  for  himselfj  he  was  held,  as  to  that  bene- 
fit, a  trustee  for  bis  principals.  Fox  v.  Maekreth;^  Fawcett  v. 
WhUehouse;^  DrUcoll  v.  Bromley  ;^  Lee9  v.  Nuttall;^  and  The 
Midland  Railway  Company  v.  Hud^on^  illustrate  this  dis- 
tinction. [The  *Lobd  Chancellor  mentioned  Sichens  v.  *86 
Conffreve.^']  There  the  parties  negotiating  had  been  expressly 
employed  for  that  purpose,  and  were  therefore  held  to  be  trustees 
for  their  principals.  There  had  been  no  such  express  employment 
here  till  after  the  time  when  the  appellant  had  become  owner  of 
the  property.  The  principle  of  this  distinction  was  explained  by 
the  Master  of  the  Rolls  in  J%e  Great  Luxembourg  Railway  Com- 
pany V.  Magnay  ;  ^  it  had  long  ago  been  established  in  Mai%ey  v. 
Davie9^  where  the  clerk  of  a  company  who  was  a  secret  partner 
in  a  firm  that  sold  goods  to  the  company,  was  held  bound  to  ac- 
count for  his  share  of  the  profits  thereby  made,  but  that  was  ex- 
pressly because  at  the  time  he  made  the  purchases  he  was  avowedly 
and  expressly  acting  as  agent  for  the  company  for  which  they  were 
made.  And  that  was  the  real  ground  of  the  decision  in  Bentley  v. 
Craven;  •  and  Beck  v.  Kantorowicz  ^^  carries  it  no  further. 

Here  there  was  in  fact  no  such  employment  at  the  time  the  ap- 
pellant entered  into  the  arrangement  with  Bead.  There  is  no 
semblance  of  his  having  had  authority  to  treat  for  the  purchase  of 

2  Brown,  Ch.  400,  2  Cox,  820,  4  Brown,  F.  C.  258. 
1  Bxm.  &  M.  182.  M5  Beav.  586. 

1  Jar.  O.  &  288, 806.  '  2  Yes.  Jun.  817. 

1  RoflB.  &  M.  58.  *  18  Beav.  75. 

Not  repoited  on  tliis  point  ^  8  Kay  &  J.  280. 

1  Boss.  &  M.  150,  n. ;  4  Buss.  562. 

[27] 


*86  GASES  IN  THE  HOUSE  OF  LORDS. 

this  property  till  the  31st  March,  and  even-  then  he  was  only 
ordered  to  make  inquiries.  It  might  be  that  the  appellant  and  his 
firm  accepted  the  office  of  solicitors  to  the  company  at  an  earlier 
period,  but  that  did  not  involve  any  authority  to  purchase  premises 
for  the  company.  It  required  a  distinct  and  express  authority  to 
enable  him  to  do  that. 

The  Lord  Chancellor  (at  the  conclusion  of  the  argument 
for  the  appellant),  said  that  the  House  would  relieve  the 
*  37  *  respondents'  counsel  from  answering  that  part  of  the  argu- 
ment which  related  to  the  moneys  received  by  the  appellant 
for  the  premises  included  in  the  indenture  of  the  11th  August, 
1855,  and  the  direction  that  he  should  pay  over  the  profits  derived 
from  that  transaction,  but  would  leave  them  to  maintain  the  other 
part  of  the  decree,  namely,  that  which  declared  the  appellant  to  be 
also  a  trustee  for  the  respondents  of  that  part  of  the  property  con- 
tained in  the  agreement  between  Bead  and  himself,  which  had  not 
been  sold  to  the  respondents. 


Sir  S.  Cairns  and  JfeG-.  Ampklett  (^Mr,  E.  Macnaghten  was  with 
them),  for  the  respondents. — In  that  respect  the  decree  can  be 
supported  on  two  propositions  ;  first,  that  an  agent  employed  by  a 
principal  as  a  negotiator  and  adviser  concerning  the  purchase  of  an 
estate,  and  who  has  accepted  the  employment,  is  bound  to  use  his 
best  exertions  to  enable  his  principal  to  purchase  on  the  most 
favourable  terms,  and  is  not  at  liberty  to  obtain  for  himself  the 
estate,  or  any  interest  therein,  or  any  share  from  the  profits  to  be 
made  from  its  sale ;  and  if  he  does,  the  principal  is  entitled  to 
repudiate  the  transaction  altogether,  or  to  adopt  it,«  and  take 
advantage  of  what  has  been  done,  BejMey  v.  Craven^  or  may 
require  a  surrender  of  the  interest  or  of^  the  share  of  the  profits. 
Beck  V.  KantoromczJ^  As  to  this  proposition^  it  makes  no  difier- 
ence  if  the  negotiator  and  adviser  is  not  the  plenipotentiary  to 
complete  the  purchase,  but  the  rule  applies  if  he  is  merely  the 
medium  of  communication  and  the  adviser  of  the  terms  proposed. 
The  second  proposition  is  this :  The  case  is  stronger  and  the  equity 
higher  when  the  interest  is  acquired,  and  a  premium  of  any 
*  38  kind  received  *  by  the  negotiator  and  adviser  in  considera- 
tion of  his  power  to  induce  his  principal  to  conclude  a  bar- 

*  18  Beav.  76.  ■  3  Kay  &  J.  280. 
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gain  for  the  estate  or  any  part  of  it.  In  that  case  he  must  sur- 
render to  the  principal  all  the  interest  so  acquired,  or  the  premium 
so  received  by  him ;  and  it  does  not  make  any  diflFerence  whether 
the  corrupt  arrangement  is  made  in  the  expectation  and  confidence 
that  he  would  obtain  and  exercise  this  power,  or  that  he  actually 
possessed  the  power  when  making  that  arrangement.  Nothing 
can  be  more  just  than  the  application  of  these  rules  to  the  present 
case,  for  the  respondents  merely  ask  to  have  the  premises  at  the 
value  at  which  it  is  clear  that  Bead  would  have  parted  from  them 
to  anybody  on  the  10th  March.  The  facts  show  that  here  the  ap- 
pellant was  not  the  owner  of  the  property  at  the  time  he  received 
authority  on  behalf  of  the  respondents  to  treat  for  its  purchase, 
and  that  he  became  interested  in  it  because  he  knew  that  it  was 
likely  to  be  bought  by  them,  and  with  the  view  to  influence  them 
iu  favour  of  making  the  purchase.  If  so,  all  the  interest  he  then 
acquired,  was  acquired  in  trust  for  the  respondents. 

It  is  clear  that  the  only  motive  of  Read  in  giving  an  interest  to 
the  appellant  arose  from  the  appellant's  connection  with  the  bank  as 
its  solicitor.  Fawcetb  v.  WMtehouBe}  is  therefore  directly  in  point 
for  the  respondents,  and  they  are  entitled  to  all  the  profits  made 
by  the  transaction.  Taylor  v.  Salmon  ^  shows  that  whether  he  is 
the  actual  proprietor  of  the  estate  or  not  at  the  moment  he  enters 
into  the  negotiation,  is  not  material  with  reference  to  the  applica- 
tion of  the  principle  that  a  solicitor  or  agent  cannot  make  his 
employment  the  means  of  benefiting  himself  at  the  expense 
of  his  principal.  *  Here  the  appellant  was  actuig  for  the  *  39 
respondents  in  respect  of  the  whole  of  the  property,  and 
therefore  his  liability  to  be  treated  as  a  trustee  must  extend  over 
the  whole. 

The  Solicitor'  General^  in  reply.  —  Tlie  agency  extended  only  to 
the  property  actually  purchased  by  the  company. 

Febrnary  27. 

The  Lord  Chancellor-  (Lord  Westburt).  —  My  Lords,  the 
decision  which  I  shall  advise  your  Lordships  to  pronounce  in  this 
case  rests,  in  my  opinion,  on  very  clear  principles  and  rules  of  con- 
duct, of  which  it  would  be  in  the  highest  degree  mischievous  to 
impair  the. force  or  weaken  the  application.    In  my  view  of  the 

1  1  BosB.  &  Bl  182.  ■  4  Mylne  &  C.  184. 
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case,  it  is  only  necessary  to  ascertain  that,  at  the  time  when  the 
appellant  agreed  to  take  from  Mr.  Bead  one  half  of  his  purchase, 
he,  the  appellant,  was  acting  in  the  capacity  of  solicitor  to  the  re- 
spondents, and  that  he  had  advised,  or  intended  to  advise,  his 
clients  to  purchase  that  part  of  the  property  which  was  ultimately 
bought  by  his  clients.  It  is,  I  think,  immaterial  whether  a  solici- 
tor had,  before  his  own  contract,  advised  the  client  to  buy,  and 
the  client  had  agreed  to  act  under  such  advice,  or  whetlier  the 
solicitor  intended  only  to  give  the  client  such  recommendation,  if, 
in  the  result,  we  find  the  client  buying  the  property  whilst  acting 
under  the  advice  of  the  solicitor.  The  consequence  is,  I  think, 
the  same.  The  principle  is  that  the  solicitor  shall  not  be  permit- 
ted to  make  a  gain  for  himself  at  the  expense  of  his  client.  The 
client  is  entitled  to  the  full  benefit  of  the  best  exertions  of  the 
solicitor.    The  relation  of  solicitor  and  client  involves,  of  course, 

the  relation  of  principal  and  agent.  The  duties  of  the  first 
*40    relation  include  all  those  of  the  second  and   *  something 

more ;  and  I  prefer,  therefore,  to  rest  my  opinion  in  this  case 
on  the  obligations  of  a  solicitor  to  his  client,  and  on  the  conduct 
of  the  appellant  being  a  violation  of  the  duties  and  confidence 
which  are  incident  to  that  relation. 

It  is  clear  that  the  relation  of  solicitor  and  client  must  be  con- 
sidered as  subsisting  at  the  time  of  the  first  step  that  was  taken 
by  the  appellant  in  the  acquisition  of  the  property  in  question.  It 
is  true  that  if  the  7th  of  February,  1855,  be  taken  as  the  dat6  of 
the  first  step,  the  company  was  not  then  in  existence  ;  it  was  still 
unborn  ;  but  it  was  conceived,  and  was  in  the  process  of  forma- 
tion ;  and  it  had  been  arranged  between  the  promoters,  of  whom 
the  appellant  was  one,  that  if  the  company  should  be  formed  the 
appellant's  firm  should  be  the  solicitors  of  that  company ;  and, 
accordingly,  as  soon  as  it  was  formed  the  appellant  claimed  to  have 
acted  as  its  solicitor  from  the  middle  of  the  month  of  February, 
1855 ;  and  he  was  paid  for  acting  in  tliat  character  out  of  the 
moneys  of  the  company.  If  we  take  the  time  when  the  first  le^l 
contract  between  Read  and  the  appellant  was  made,  namely,  the 
9th  or  10th  of  March,  1855,  the  company  had  then  been  fully 
formed,  and  the  appellant's  firm  acted  as  its  confidential  solicitors, 
and  the  company's  want  of  a  building  like  the  Hall  of  Commerce 
had  been  fully  ascertained  ;  but  I  take  the  earlier  time  in  February 
as  the  most  favourable  to  the  case  of  the  appellant. 
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Some  difference  in  the  evidence  exists  as  to  the  actual  day  of 
the  agreement  between  the  appellant  and  Mr.  Read  ;  but  I  think 
tins  difference  is  altogether  immaterial,  because  my  opinion  is 
based  upon  these  palpable  conclusions  which  are  derived  from  the 
admitted  facts  of  the  case,  and  which  are  furnished  by  the  intrinsic 
evidence  of  the  transaction. 

In  the  beginning  of  February,  Read  and  some  other  per-  •  41 
sous  were  the  purchasers  of  the  property  in  question,  together 
vrith  some  adjoining  premises.  On  the  5th  or  6th  of  February 
(the  day  is  immaterial)  there  was  a  meeting  between  Read  and 
the  appellant.  It  is  clear,  that  the  formation  of  the  company  and 
the  eligibility  of  the  Hall  of  Commerce  for  the  establishment  of 
that  company,  were  subjects  discussed  between  Read  and  the 
appellant.  From  what  took  place  between  them,  it  is  clear  that 
Bead  immediately  concluded  a  contract  with  his  co-purchasers  for 
the  acquisition  of  their  interests,  and  it  is  also  clear  that  Reed 
agreed  to  give  to  the  appellant  one  half  of  the  entire  purchase 
which  he  had  thus  gathered  into  his  own  hands. 

There  was  no  consideration  given  by  the  appellant  to  Read  for 
that  beneficial  purchase.  The  appellant  distinctly  admits,  that  he 
believed  at  the  time  that  the  property  in  question  was  worth  a  very 
much  larger  sum  of  money  than  that  which  was  to  be  paid  for  it 
under  Read's  contract.  The  true  consideration  between  Read  and 
the  appellant  is  to  be  plainly  collected  from  that  letter  which  it  is 
admitted  was  written  by  Read  in  collusion  and  in  concert  with  the 
appellant,  and  the  very  form  of  which  was  agreed  upon  between 
them. 

That  letter  is  dated  on  the  9th  of  February,  1855 ;  and  without 
thinking  it  necessary  to  read  it  at  length  to  your  Lordships,  I  must 
remind  your  Lordships  of  the  important  circumstance  that  the 
letter  commences  with  that  which  it  is  admitted  had  no  reality, 
namely,  it  professes  to  be  an  answer  to  an  application  by  the  appel- 
lant Tyrrell  to  Reeed,  for  the  purpose  of  purchasing  the  Hall  of 
Commerce  for  the  use  of  the  company.  The  appellant  must 
be'  concluded  by  that  which  he  has  deliberately  caused  to 
*be  represented.  Your  Lordships,  therefore,  must  hold  *42 
that  the  appellant  had  placed  himself  in  the  position  of 
solicitor  for  this  intended  company,  applying  to  Read  as  the  osten- 
sible owner,  for  the  purpose  of  buying  these  premises  on  behalf  of 
the  company.    The  language  of  the  letter  thus  written  by  Read, 
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in  pursuance  of  this  mutual  concert,  begins  in  the  following  way : 
*^  In  reply  to  your  favour  of  this  date,- 1  beg  to  inform  you  that 
the  price  asked  for  the  Hall  of  Commerce  is  "  such  and  such  a 
sum. 

The  correspondence  that  followed  equally  proceeded  upon  the 
same  fictitious  basis,  namely,  the  fiction  of  Bead  being  the  actual 
owner  of  the  entire  property,  and  of  Tyrrell  being,  which  in  reality 
he  was  or  must  be  taken  to  have  been,  the  agent  of  the  intended 
company,  for  the  purpose  of  entering  into  the  contract  for  the 
purchase  of  these  premises. 

Nothing  was  done  until  some  time  had  elapsed,  but  in  the  inter- 
vening period,  the  real  objects  of  these  parties,  independently  of 
what  has  been  sworn  in  evidence  in  the  matter,  to  which  I  do  not 
advert,  is  plainly  to  be  collected  from  that  fact  which  I  take  to  be 
established,  —  that  the  property  was  carefully  kept  by  Read  and 
Tyrrell  until  the  company  was  in  a  position  to  feel  the  necessity  of 
obtaining  such  premises,  and  had  been  so  far  formed  as  to  bo 
enabled  to  proceed  to  the  consideration  of  the  purchase. 

Accordingly  we  find  a  resolution  of  the  company,  which  reso- 
lution I  must  take  to  have  been  made  under  the  advice  of  the 
appellant  Tyrrell  himself,  and  which  is  dated  on  the  19th  of 
March,  that  the  company  should  proceed  to  treat  for  the  premises, 
and  a  resolution  of  the  5th  of  April  commits  the  conduct  of 
*  43  that  treaty  to  the  *  solicitors  of  the  company,  that  is,  to  the 
firm  of  which. Tyrrell,  the  appellant,  was  the  principal  and 
leading  member. 

What  ultimately  followed  was  this :  that  Tyrrell's,  the  appel- 
lant's, interest  in  this  property  being  most  carefully  concealed 
from  his  clients,  whose  interest  it  was  to  be  aware  of  that  fact, 
and  whose  right  it  was,  by  virtue  of  the  relation  between  them  and 
their  solicitor,  to  know  that  fact,  the  respondents,  under  the  advice 
of  this  firm,  proceeded  ultimately  to  enter  into  a  contract  for  the 
purchase  of  the  material  part  of*  this  property,  which  contract  was 
concluded  on  the  5th  of  May,  1855,  and  by  which  they  were  to 
give  for  the  principal  part  of  the  premises,  the  sum  of  64,500/. 

Tliat  sum  alone,  independently  of  the  value  of  the  unsold  por- 
tion of  the  premises,  very  considerably  exceeded  the  amount  to  be 
paid  for  the  whole  of  the  property  by  Bead.  One  half  of  that 
sum,  therefore,  which  was,  secretly,  purchase  money  to  be  paid  to 
Tyrrell,  would  very  considerably  exceed  the  amount  that  Tyrrell 
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had  to  pay  to  Head  by  virtue  of  the  engagement  between  them  of 
the  8th  of  February. 

I  ought  to  have  mentioned  that  when  it  was  considered  reason- 
ably certain  that  the  respondents  would  become  the  purchasers  of 
these  premises,  and  on  or  about  the  9th  or  10th  of  March,  1855,  the 
agreement  between  Read  and  Tyrrell,  which  does  not  appear  to  have 
been  previously  committed  to  writing,  assumed  the  shape  of  writ- 
ten articles  of  agreement.  They  were  in  reality  signed  by  the 
contracting  parties  Bead  and  Tyrrell  on  the  10th  of  March,  but 
they  were  made  to  bear  date  on  the  8th  of  February,  as  being  the 
day  when  the  real  original  contract,  though  a  verbal  contract  only, 
had  been  made  between  Bead  and  Tyrrell,  and  in  pursuance 
of  which  *  contract  that  letter  of  the  9th  of  February  liad  *  44 
been  written. 

Upon  these  admitted  facts,  independently  of  any  evidence  ex- 
cept simply  the  evidence  that  places  the  relation  of  Tyrrell  to  the 
bank  beyond  all  possibility  of  question,  and  which  is  not  attempted 
to  be  contradicted,  it  is  abundantly  clear  that  two  of  the  most*  im- 
portant principles  to  be  ever  most  sedulously  preserved  in  consider- 
ing the  cases  in  which  there  is  any  breach  of  the  high  duties  that 
are  incident  to  the  relation  of  solicitor  and  client,  have  plainly 
been  violated  by  Tyrrell.  It  was  his  bounden  duty  to  tell  his 
clients  what  he  had  done.  It  was  his  bounden  duty  to  give  his 
clients  the  benefit  of  those  exertions  which  he  had  employed  for 
his  own  advantage.  He  foigot  the  first  duty  of  a  solicitor  in  the 
concealment  and  falsehood  which  were  practised. 

My  Lords,  there  is  no  relation  known  to  society,  of  the  duties 
of  which  it  is  more  incumbent  upon  a  Court  of  justice  strictly  to 
require  a  faithful  and  honourable  observance,  than  the  relation  be- 
tween solicitor  and  client ;  and  I  earnestly  hope  that  this  case  will 
be  one  of  the  many  which  vindicate  that  rule  of  duty  which  has 
always  been  laid  down,  namely,  that  a  solicitor  shall  not,  in  any 
way  whatever,  in  respect  of  the  subject  of  any  transactions  in  the 
relations  between  him  and  his  client,  make  gain  to  himself  at 
the  expense  of  his  client,  beyond  the  amount  of  the  just  and  fair 
professional  remuneration  to  which  he  is  entitled. 

Therefore,  my  Lords,  that  in  respect  of  the  subject  matter  of  the 
transaction  carried  on  in  this  relation,  Tyrrell  the  appellant  must 
be  converted  into  a  trustee  for  the  respondents,  there  can  be  no 
possibility  of  doubt.    But  the  argument  on  the  part  of  the  respon. 
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dents,  and  the  decree  of  the  Master  of  the  Bolls,  have  been, 
•  *45    in  one  *  particular,  carried  further,  and  baTe,  involved  the 

conclusion  not  only  that  Tyrrell  shall  be  a  trustee  of  that 
particular  subject  of  the  relation  between  him  and  his  clients, 
namely,  the  property  that  he  actually  bought  and  conveyed  to  his 
clients,  but  that  the  principle  shall  be  extended  further,  to  give 
the  clients  the  benefit  of  property  and  the  benefit  of  a  contract 
with  which  the  clients  had  no  concern.  Now.  I  must  submit  to 
your  Lordships  that  in  the  particular  mode  in  which  that  is  ef- 
fected by  the  decree  of  the  Master  of  the  Bolls,  there  has  been  an 
error,  a  departure  from  the  true  principles  of  equity.  The  foun- 
dation of  the  decree  is  the  relation  of  solicitor  and  client,  but  that 
is  constituted  retrospectively  by  considering,  first,  what  it  was  that 
the  client  took,  and  then,  with  respect  to  the  property  that  was 
the  subject  of  the  transaction,  the  duties  of  the  relation  of  trust 
and  the  obligation  to  account  necessarily  arise. 

You  cannot,  my  Lords,  I  think,  with  propriety  do  more  than 
declare  Tyrrell  to  be  a  trustee  for  his  clients  of  that  particular 
property  included  in  the  contract.  He  shall  make  no  gain  from 
his  clients  in  respect  of  that  -property,  but  beyond  that,  I  humbly 
submit  to  your  Lordships  that  it  would  be  impossible  safely  to 
carry  the  principle.  But  the  object  that  the  Master  of  the  Bolls 
had  in  view,  I  think,  is  to  be  obtained  by  another  mode  of  proceed- 
ing, which  in  reality  is  necessarily  involved  in  the  view  of  the  case 
which  I  have  already  submitted  to  your  Lordships. 

My  Lords,  Tyrrell  must  receive  from  his  clients,  in  his  character 
of  vendor  to  his  clients,  only  that  sum  of  money  which,  as  between 
him  and  Bead,  Tyrrell  must  be  taken  to  have  paid  for  the  property 
conveyed  to  his  clients,  but  that  sum  of  money  must  be  ascertained 
in  the  following  way :  By  deducting  from  it  the  value  of  the  unsold 

property  included  in  the  contract  between  Bead  and  Tyrrell 
*  46    *  but  not  included  in  the  contract  of  sale  to  the  clients,  the 

respondents.  For  the  limit  of  the  agency  of  Tyrrell,  the 
extent  of  the  obligation  of  Tyrrell,  the  bonds  of  the  relation  of 
solicitor  and  client  between  Tyrrell  and  the  bank,  are  all  to  be  as- 
certained by  the  extent  of  the  property  sold  by  Tyrrell  to  the  bank. 
As  to  that  property,  the  obligation  arises ;  with  regard  to  other 
property  there  is  no  privity,  nor  any  obligation.  But  Tyrrell,  re- 
taining the  other  property,  must  account  for  the  value  of  that 
property,  and  the  value  of  the  property  so  retained  by  Tyrrell 
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must  be  deducted  from  the  purchase  money  that  Tyrrell  had  to  pay 
to  Read,  and  must  therefore  be  deducted  from  the  purchase  money 
which  Tyrrell  received  from  his  clients,  the  banking  company. 

I  am  very  desirous  therefore,  my  Lords,  of  substituting  for  the 
language  of  the  Master  of  the  Rolls,  some  expressions  which  I 
trust,  subject  to  your  Lordships'  correction,  will  more  clearly  and 
usefully  define  the  exact  principle  upon  which,  as  I  submit  to  your 
Lordships,  the  decree  ought  to  be  founded. 

But  whilst  I  propose  that  the  decree  shall  be  thus  corrected  in 
form  and  expression,  I  think  that  mode  of  correction  necessarily 
gives  rise  to  a  very  material  addition  to  be  made  to  the  decree,  and 
without  which  the  measure  of  justice  given  to  the  respondents 
would  be  insufficient,  and  the  lesson  read  by  the  decree  itself  would 
be  imperfect.  That  sum  of  money  which  constitutes  the  difference 
between  what  Tyrrell  would  pay  after  making  the  deduction  of  the 
value  of  the  unsold  property,  and  what  Tyrrell  would  have  to  re- 
ceive as  a  co-vendor  to  his  clients,  constitutes  the  debt  of  Tyrrell 
to  the  bank.  It  is  a  sum  of  money  that  was  obtained  by  a  breach 
of  duty :  it  is  a  sum  of  money  that  must  be  restored  to  the  cli- 
ents, with  full  compensation  for  its  having  been  originally 
*  wrongly  received  and  having  been  so  long  withheld ;  and  *  47 
therefore  I  propose  to  your  Lordships  to  accompany  the  re- 
payment of  the  principal  by  the  repayment  of  the  full  amount  of 
interest  which  is  given  in  cases  of  breach  of  duty  and  violation  of 
trust,  namely,  five  per  cent. 

My  Lords,  I  am  more  particularly  desirous  of  altering  the  lan- 
guage of  the  decree,  because  it  is  necessary  for  your  Lordships  to 
put  it  upon  a  basis  that  shall  be  consistent  with  two  important 
considerations :  one  is,  that  this  bill  was,  as  against  Read,  dis- 
missed by  the  Master  of  the  Rolls.  We  cannot  deal  with  that 
part  of  the  original  decree,  for  it  is  not  the  subject  of  any  appeal. 
I  may,  however,  pass  upon  it  this  observation,  that,*  as  Read  was  a 
party  implicated  in  the  violation  of  trust,  committed  by  Tyrrell,  I 
should  have  been  better  pleased  if  Read  had  been  retained  in  the 
character  of  a  surety  for  the  fulfilment  of  Tyrrell's  obligation. 
But  with  that  your  Lordships,  judicially,  can  have  nothing  to  do. 

The  other  circumstance  which  it  is  necessary  to  recollect  in  the 
language  of  your  decree  is,  that  you  must  put  it  upon  a  ground 
consistent  with  that  fact,  that  you  do  not  undo  the  transaction, 
but  you  leave  the  client?,  the  purchasers,  the  full  benefit  of  the 
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contract  of  purchase  by  the  retention  of  the  property  included 
in  it. 

I  shall,  therefore,  beg  your  Lordships'  particular  attention  to 
the  language  in  which  I  propose  to  word  the  decree,  in  the  hope 
that  it  will  receive  your  approbation.  Declare  that,  having  regard 
to  the  relation  of  solicitor  and  client  which  subsisted  between  the 
appellant  and  the  respondents  at  the  time  of  the  contract  of  pur- 
chase made  by  the  appellant  with  Bead,  and  also  to  the  date  of 
the  agreement  of  the  5th  of  May,  1855,  in  the  pleadings  mentioned 

(it  will  be  recollected  that  that  was  tlie  date  of  the  con- 
*  48    tract  of  purchase  by  the  bank),  and  regard  *  being  also  had 

to  the  circumstance,  that  the  appellant  suppressed  and  with- 
held from  the  knowledge  of  his  clients,  the  respondents,  the  fact 
that  he  was  joint  owner  with  Read  of  the  property  comprised  in 
the  last-mentioned  agreement,  the  respondents  are  entitled,  as 
against  the  appellant,  to  the  benefit  of  the  contract  made  by  the 
appellant  with  Read,  so  far  as  relates  to  the  premises  sold  and  con- 
veyed to  the  respondents,  and,  therefore,  take  an  account  of  the 
moneys  paid  by  Tyrrell  in  respect  of  the  agreement  dated  the  8th 
of  February,  1855,  and  of  the  moneys  properly  expended  by 
Tyrrell  in  respect  of  the  said  hereditaments,  including  all  costs, 
charges,  and  expenses  properly  incurred  by  him,  and  all  payments 
properly  made  by  him  in  relation  to  the  premises,  and  ascertain 
the  value  of  the  unsold  property  comprised  in  the  contract  be- 
tween Bead  and  Tyrrell,  but  not  sold  to  the  company,  as  the  same 
property  stood  at  the  date  of  the  contract  of  the  5th  of  May,  1855, 
and  deduct  one  half  of  such  last-mentioned  value,  when  so  found, 
from  the  sunr  total  of  the  moneys  found  to  have  been  paid  and  ex- 
pended by  Tyrrell,  as  aforesaid,  and  declare,  that  the  difiTerence 
between  the  balance  thus  obtained,  and  the  sum  of  82,250Z.,  being 
one  moiety  of  the  purchase  money  paid  by  the  respondents  under 
the  agreement  of  the  5th  of  May,  1855,  is  a  debt  due  from  the 
appellant,  Tyrrell,  to  the  respondents,  and  became  and  was  such 
debt  on  the  11th  of  August,  the  day  of  completion  of  the  contract, 
and  ought  to  be  now  paid,  together  with  interest  thereon  at  five 
per  cent.,  computed  from  the  said  11th  of  August,  1855,  up  to  the 
time  of  the  payment  unto  the  respondents ;  and  decree  the  same 
accordingly. 

The  nature  of  the  alteration  which  is  thus  made  in  the  language 
of  the  decree,  and  the  other  alterations  that  I  have  submitted  for 
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your  Lordships'  cousideration,  forbid,  I  think,  our  going  on 
further  to  make  the  appellant  pay  *  the  costs  of  this  appeal.  *  49 
I  should,  therefore,  advise  your  Lordships  to  make  no  order 
with  regard  to  the  costs  of  the  appeal,  but  to  substitute  declara- 
tions and  decree  I  have  proposed  for  the  declarations  and  decree 
pronounced  at  the  Bolls,  beginning  such  substitution  from  the  eud 
of  the  dismissal  of  the  bill  against  Edward  Budston  Bead,  but 
leaving,  of  course,  untouched  that  part  of  the  decree  which 
directed  Mr.  Tyrrell  to  pay  the  costs  of  the  respondents,  the  plain- 
iitk  in  the  Court  below. 

Lord  Granworth.  —  My  Lords,  I  do  not  feel  it  necessary  to  add 
much  to  the  observations  which  have  been  addressed  to  your  Lord- 
ships by  my  noble  and  learned  friend  on  the  Woolsack.  Ho  has 
most  correctly  stated  the  principles  on  which  this  and  similar  cases 
are  to  be  decided ;  and  I  should,  indeed,  deeply  regret  if  there 
could  have  been  any  thing  in  the  decision  of  this  case  that  could 
in  the  slightest  degree  lead  the  public  to  suppose  that  the  practice 
and  principles  of  the  Court,  which  are  so  strict  in  holding  agents 
in  general,  but  particularly  solicitors,  to  the  most  exact  perform- 
ance of  their  duties  towards  their  employers  and  clients,  were  in 
the  slightest  degree  to  be  infringed.  I  confess  that,  in  the  early 
part  of  the  argument,  I  had  thought  that  possibly  we  might  arrive 
at  the  conclusion  that  the  decree  was,  not  only  in  substance,  but 
also  in  form,  perfectly  correct.  But  I  quite  admit,  that  in  the 
progress  of  the  argument  I  became  satisfied  (although,  probably, 
the  alteration  may  not,  in  the  result,  make  any  material  differ- 
ence in  the  practical  bearing  of  the  decree  upon  the  parties),  that 
it  would  be  improper  to  leave  it  in  that  form  in  which  it  would  not 
be  a  safe  precedent  for  similar,  cases  hereafter. 

My  Lords,  there  has  appeared  to  me  from  the  beginning, 
*  to  be  one  short  ground  upon  which  this  case  might  rest.  *  50 
Throughout  the  whole  of  the  dealing  and  the  negotiations 
for  this  purchase,  Tyrrell  represented  to  his  clients,  the  company, 
that  Bead  was  the  sole  owner  of  this  property.  To  that  represen- 
tation the  respondents  are  entitled  to  hold  him  bound ;  and,  that 
being  so,  the  only  question  is,  what  was  the  sum  of  money  which 
actually  came  from  their  pockets  or  coffers  to  Bead.  For  all  that 
passed  through  Tyrrell,  in  its  progress  from  the  respondents  to 
Bead,  but  which  never  came  to  Bead's  hands,  but  was  retained  by 
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Tyrrell,  was  so  much  money,  which  he  (I  must  use  the  word) 
fraudulently  abstracted  from  his  clients. 

Now,  the  mode  of  arriring  at  that,  I  think,  has  been  most  cor- 
rectly pointed  out  in  the  decree  proposed  by  my  noble  and  learned 
friend.  The  result  will  be,  that,  although  Tyrrell  will  (not  as  by 
the  decree  at  the  Bolls)  be  entitled  to  retain  half  of  the  unsold 
property,  yet,  in  estimating  the  proportion  of  what  he  has  paid  to 
Bead,  which  is  to  be  attributed  to  the  Hall  of  Commerce  (the  part 
actually  purchased  by  the  bank),  the  value  of  that  which  has  been 
sold  must  be  deducted. 

My  Lords,  I  will  not  add  a  single  observation,  except  to  say, 
that  if  it  had  been  necessary  to  go  into  the  facts  of  this  case  in 
detail,  I  should  have  had  no  sort  of  hesitation,  if  I  had  been  a 
juryman,  in  coming  to  the  conclusion,  that,  from  the  very  begin- 
ning to  the  end,  up  to  the  time  of  the  completion  of  this  contract, 
it  was  perfectly  understood  between  Tyrrell  and  Bead,  that  Bead 
was  to  let  Tyrrell  have  half  the  benefit  of  the  contract,  which  they 
all  thought  must  turn  out  to  be  extremely  beneficial ;  and  that,'  in 
consideration  of  that,  Tyrrell  was  to  recommend  his  clients  to 
become  the  purchasers. 

*  61  *  LoBD  Chelmsford.  —  My  Lords,  I  agree  with  my  two 
noble  and  learned  friends  in  the  conclusion  at  which  they 
have  asrived.  With  respect  to  that  part  of  the  decree  of  the  Mas- 
ter of  the  Bolls  which  relates  to  a  portion  of  the  property  sold  to 
the  Bank  of  London,  if  it  were  not  affirmed,  the  House  would 
make  a  serious  inroad  upon  those  principles  established  in  Courts 
of  equity  by  which  persons  clothed  with  a  fiduciary  character  are 
restrained  within  the  bounds  of  honesty  and  fair  dealing. 

What  was  the  relation  in  which  Mr.  Tyrrell  stood  to  the  respon- 
dents from  its  origin,  and  whether  he  purchased  the  property  in 
question  under  circumstances  which  would  make  him  their  agent 
in  the  transaction,  are  questions  entirely  of  fact,  but  upon  which, 
I  think,  no  doubt  can  reasonably  be  entertained.  On  his  behalf, 
it  is  contended  that,  admitting  that  he  and  his  partners  were  the 
solicitors  to  the  company,  yet  that  he  made  the  purchase  of  the 
property  on  his  own  account,  although  probably  anticipating  that 
he  might  sell  it  afterwards  with  advantage  to  the  company,  and 
that,  therefore,  all  that  they  can  be  entitled  to  do  under  the  cir- 
cumstances is  to  rescind  the  contract,  but  that  they  cannot  keep 
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the  property  and  compel  Tyrrell  to  refund  the  prolBts  he  had  ob- 
tained. But,  I  think,  it  clearly  appears,  from  the  nature  of  the 
dealings  between  Tyrrell  and  Read,  and  afterwards  between  Read 
and  the  company,  that  Tyrrell's  object  from  the  first  was  to  obtain 
an  interest  in  the  property,  that  it  might  afterwards  be  transferred 
to  the  company  in  a  manner  which  would  enable  him  secretly  to 
secure  to  himself  a  considerable  pecuniary  benefit  out  of  the  trans* 
action. 

That  Tyrrell,  and  perhaps  his  partner,  Mr.  Paine,  were 
*  original  promoters  of  the  Bank  of  London  appears  from  *52 
the  minutes  of  the  first  meeting  on  the  15th  January,  1855, 
which  is  described  as  a  meeting  of  the  promoters  of  the  scheme 
for  establishing  a  new  joint  stock  bank.  At  this  meeting  the  only 
persons  present  were  Tyrrell,  Paine,  and  Mr.  Scott;  and,  upon 
this  occasion,  Tyrrell  and  his  partner  expressed  their  willingness 
to  undertake  the  office  of  solicitors  to  the  bank.  From  that  time, 
therefore,  Tyrrell  stood  in  a  relation  to  the  present  and  future 
members  of  the  company  which  precluded  him  from  deriving  any 
private  benefit  to  himself  from  any  contracts  or  negotiations 
entered  into  by  him  on  their  behalf.  Whether,  if  Tyrrell,  without 
previous  authority  from  the  respondents  to  procure  premises  for 
them,  had  joined  Read  in  his  speculation,  knowing  that  the  prop- 
erty was  likely  to  be  eligible  for  the  purposes  of  the  respondents, 
but  had  not  afterwards  attempted  to  have  the  property  transferred 
to  them,  they  could  have  been  entitled  to  lay  claim  to  the  benefit 
of  his  purchase,  is  a  question  which  it  is  unnecessary  for  us  to  con- 
sider. In  such  a  supposed  case  there  would  have  been  wanting 
the  circumstances,  which  exist  in  the  present,  to  warrant  the  pre- 
sumption that  he  acted  as  the  agent  of  the  respondents  in  obtain- 
ing the  property.  Again,  if  Tyrrell,  without  authority  from  them, 
but  knowing  the  property  to  be  an  eligible  one  for  them^  and  with 
the  expectation  that  they  would  be  desirous  of  purchasing  it,  had 
acquired  it  for  himself,  and,  concealing  his  own  interest,  had  sold 
it  to  them  through  a  stranger,  the  only  equitable  relief  to  which 
they  would  have  been  entitled  upon  discovering  the  true  circum- 
stances, would  have  been  to  set  aside  the  whole  transaction.  They 
could  not  have  claimed  to  retain  the  property  (which,  upon 
the  hypothesis,  had  belonged  *  to  Tyrrell,  and  not  to  them),  *  53 
and  also  to  have  had  the  profit  which  he  had  gained,  how- 
ever improperly  acquired. 

[89] 


*53  CASES  D9  THE  HOUSE  OF  LORDS. 

But  this  case  goes  far  beyond  sach  a  supposed  transaction.  Here 
it  is  evident  that  the  whole  object  and  design  of  Tyrrell  was  to 
obtain  an  interest  in  property  which  was  about  to  be,  and  was  im- 
mediately afterwards,  offered  to  his  clients,  the  respondents,  and 
that  the  acquisition  of  this  interest  was  merely  the  first  step  in  a 
scheme  for  securing  to  himself  an  improper  advantage  from  deal- 
ings  with  them,  which  his  confidential  relation  of  solicitor  strictly 
prohibited. 

That  this  was  the  object  with  which  Tyrrell  entered  into  what 
he  calls  ^^  the  joint  speculation  "  with  Bead  is  apparent  from  the 
evidence.  And  that  Bead  had  in  view  a  sale  to  the  respondents, 
and  for  the  promotion  of  this  end  was  willing  to  enlist  the  in- 
fluence of  Tyrrell,  their  solicitor,  by  permitting  him  to  share  in 
the  benefit  of  his  dealings  with  the  property,  is  no  unfair  presump- 
tion ;  as  it  is  difficult  to  account  in  any  other  manner  for  the  ad- 
mission of  Tyrrell  to  a  participation  in  Bead's  expected  profit  out 
of  a  speculation,  of  the  value  of  which  he  appears  to  have  formed 
a  highly  exaggerated  estimate.  And  I  agree  in  the  passing  obser- 
vation which  has  been  made  by  my  noble  and  learned  friend  on 
the  Woolsack,  and,  with  him,  I  should  have  been  better  satisfied 
if  the  bill  had  not  been  dismissed  as  to  Bead. 

It  was  on  the  5th  or  6th  of  February  that  Bead  first  communi- 
cated to  Tyrrell  the  fact  of  his  agreement  for  the  purchase,  by 
himself  and  others,  of  the  property  from  Mrs.  Campbell,  and  as 
appears  from  Tyrrell's  answer  to  the  bill,  Bead  at  that  period 
^^  expressed  a  wish  that  the  Hall  of  Commerce  should  be  offered 
to  the  projected  bank  when  formed."  On  the  7th  of  Febru- 
*54  ary,  Bead  contracted  *  to  purchase  the  interests  of  his  coad- 
venturers,  and  on  the  8th  of  February,  Bead  and  Tyrrell 
verbally  agreed  upon  the  terms  on  which  they  were  to  enter  upon 
their  ''  proposed  joint  speculation."  This  verbal  agreement  was 
of  course  not  binding  upon  either  of  the  parties,  but  that  the  ar- 
rangement was  made  with  a  view  to  the  commencement  of  their 
operation  against  the  company,  is  clear  from  what  immediately  fol- 
lowed. On  the  next  day,  the  9th  of  February,  Bead,  at  Tyrrell's 
office,  wrote  the  letter  of  that  date,  representing  the  price  of  the 
property  to  be  110,000Z.  It  was  necessary,  for  the  accomplish- 
ment of  their  object,  that  they  should  appear  to  stand  in  an  inde- 
pendent position  towards  each  other.  This  was  to  be  effected  by 
concealing  the  fact  of  Tjrrrell  being  one  of  the  vendors,  and  by  in- 
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duciog  the  belief  that  he  was  acting  in  the  performance  of  his 
duty  as  solicitor  for  the  respondents,  for  their  interest  and  protec- 
tion. Accordingly  this  letter,  written  by  Read  in  Tyrrell's  office, 
is  so  expressed  as  to  make  it  appear  to  be  an  answer  to  an  applica- 
tion by  Tyrrell  to  be  informed  of  the  price  of  the  Hall  of  Com- 
merce, for  it  begins, "  In  reply  to  your  favour  of  this  date,"  it 
being  admitted  that  no  prior  letter  was  written  by  Tyrrell  to  which 
this  could  be  an  answer.  That  this  was  the  commencement  of 
tlieir  operations  against  the  company,  may  be  inferred  from  the 
fact  that  this  letter  was  shown  on  the  same  dsiy  to  Mr.  Scott  by 
Tyrrell,  and  it  could  have  been  prepared  with  no  other  view.  The 
contrivance  of  the  parties  appears  to  have  been  to  tempt  the  com- 
pany into  the  purchase  of  the  property,  by  first  preparing  them 
for  having  to  pay  a  large  price  for  it,  and  afterwards  by  lowering 
the  demand  to  induce  them  to  close  with  an  amount  which,  by 
comparison  with  the  first  offer,  they  would  be  likely  to  consider  as 
securing  them  a  very  good  bargain.  With  this  view  Tyrrell 
communicated  *  to  Mr.  Scott  the  letter  of  the  9th  of  February,  *  65 
with  the  slight  remark  that  he  '^  considered  the  price  asked 
was  unreasonable."  Now  it  is  impossible  to  believe  that  Tyrrell 
could  at  that  time  have  been  ignorant  of  the  fact  that  a  few  days 
before,  viz.  on  the  8d  of  February,  Bead  and  his  coadventurers 
had  authorised,  through  Mr.  Vigors,  the  offer  of  a  sale  of  the 
whole  property  for  66,000Z. 

No  active  steps  appear  to  have  been  subsequently  taken  to  in- 
duce the  company  to  purchase  until  after  Tyrrell  had  secured  an 
interest  in  the  property,  by  the  agreement  which  was  signed  by 
him  and  Read  on  the  9tli  or  10th  of  March,  though  dated  back  to 
the  8th  of  February,  the  day  when  the  terms  of  the  joint  specula- 
tion were  arranged ;  after  the  completion  of  that  agreement,  the 
operations  of  the  parties  were  speedily  resumed,  though  there  is 
no  distinct  trace  of  them  in  the  evidence,  and  they  can  only  be 
collected  from  an  item  in  the  solicitor's  bill  of  costs  under  the  date 
of  the  19th  March,  where  a  charge  is  made  for  ^'  attendances  upon 
Mr.  Read  on  his  proposing  to  us  the  Hall  of  Commerce  for  the 
bank,  discussing  the  terms,  and  correspondence  with  that  gentle- 
man, and  attending  the  secretary  thereon." 

The  same  mode  of  action  as  before  seems  to  have  been  adopted 
upon  the  renewal  of  the  negotiations.  An  exalted  idea  of  the 
price  of  the  property  is  again  presented  to  the  company,  apparent- 
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I7  with  the  view  of  disposing  them  the  more  readily  to  close  with 
an  offer  of  lower  terms.  Accordingly  Tjrrell  sent  to  Mr.  Scott  a 
letter  from  Bead,  dated  the  27th  of  March,  1855,  stating  that  he 
had  had  an  offer  for  the  property  eqnal  to  90,0002. ;  Tyrrell  says 
he  did  not  know  otherwise  than  by  Bead's  statement,  whether  it 
was  true  or  false  that  Bead  had  had  tliis  offer.     But  it  ap- 

*  56    pears  scarcely  credible  that,  deeply  *  interested  as  Tyrrell 

had  become  in  the  sale  of  the  property,  he  should  not  hare 
obtained  full  information  respecting  such  an  offer.  At  all  events, 
it  cannot  be  doubted  that  it  was  his  duty,  as  solicitor,  to  ascertain 
the  truth  of  the  statement  before  he  transmitted  the  letter  to  the 
company,  without  a  word  of  remark  as  to  the  improbability  of  such 
an  offer  having  been  made. 

This  was,  however,  seemingly  intended  to  pave  the  way  for  tlie 
next  letter  written  by  Bead  to  Tyrrell  on  the  8d  of  April,  1855, 
stating,  ^^that  the  negotiation  for  the  sale  of  the  property  for 
90,0002.  had  gone  off,  and  offering  it  to  Tyrrell's  clients  for  that 
amount,  provided  the  same  be  accepted  within  ten  days."  Again, 
it  strikes  me  as  most  unaccountable,  that  if  Tyrrell  did  not  believe 
this  offer  to  be  a  pure  fiction,  he  should  not  have  demanded  an  ex- 
planation from  Bead  of  all  the  particulars  respecting  it. 

The  letter  of  3d  April  was  also  sent  to  the  secretary,  unaccom- 
panied with  a  single  word  of  comment  upon  the  extravagant  price 
of  90,0002.,  but  with  an  observation  that  the  solicitors  understood 
that  Bead  had  refused  one  offer  which  was  not  so  high  as  the  fig- 
ure which  the  directors  had  been  advised  the  property  was  worth 
to  them,  and  they  add,  ^'  we  believe  tiiis  information  is  correct." 
What  is  the  advice  to  the  directors  particularly  referred  to  in  this 
letter  does  not  distinctly  appear,  nor  is  it  anywhere  shown  that 
Bead  had  any  other  offer  for  the  property  than  the  alleged  one  of 
90,0002. 

I  cannot  help  viewing  this  letter  as  designed  to  prevent  the  clos* 
ing  of  the  negotiations  upon  the  assumption  of  the  90,0002.  being 
a  final  offer  by  Bead,  and  at  the  same  time  to  act  as  a  stimulus  to 
the  company  to  propose  a  lower,  though  still  a  considerable  sum, 
for  the  property.  This  effect  appears  to  have  been  produced,  for 
bit  the  5th  of  April,  1855,  a  resolution  of  the  Board  of 

*  57    Directors  was  *  passed,  giving  the  solicitors  authority  to  offer 

the  sum  of  60,0002.,  and  after  offers  and  counter  offers  had 
been  made,  the  parties  ultimately  agreed  upon  the  price  of  65,0002. 
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I  have  gone  so  fully  into  the  principal  circumstances  of  the  nego- 
tiations between  the  parties,  for  the  purpose  of  justifying  the  view 
which  I  have  taken,  that  Tyrrell,  the  solicitor  of  the  respondents, 
bound  by  his  relation  to  them  to  protect  their  interests,  and  to  act 
fairly  and  conscientiously,  on  their  behalf,  had  clandestinely  con* 
trived  that  the  property  should  be  so  dealt  with  in  its  transmission 
to  them,  that  he  should  derive  a  considerable  benefit  to  himself 
out  of  their  purchase.  And  if  this  is  a  correct  view  of  his  con- 
duct, it  would  be  contrary  to  those  principles  of  equity  which  are 
so  justly  applied  to  a  person  standing  in  a  fiduciary  relation  to 
another,  if  he  were  to  be  allowed  to  retain  from  those  who  trusted 
him,  the  benefit  which  he  has  thus  derived  from  the  abuse  of  their 
confidence. 

All  that  has  been  already  said,  refers  to  that  part  of  the  decree 
which  relates  to  the  portion  of  the  property  sold  to  the  company  ; 
the  other  part,  directing  a  conveyance  of  the  unsold  property  to 
the  company,  requires  a  separate  consideration.  In  order  to  de- 
cide the  propriety  of  this  part  of  the  decree  (as  to  which  the  Mas- 
ter of  the  Rolls  himself  felt  considerable  hesitation),  it  will  be 
necessary  to  ascertain  whether  Tyrrell  had  authority  to  negotiate 
for  premises  for  the  company  before  the  10th  of  March,  when  he 
completed  his  agreement  with  Bead,  and  if  he  had,  whether  that 
autliority  extended  to  the  whole  of  the  property,  or  only  to  that 
part  of  it  which  was  afterwards  purchased  by  the  company. 

Upon    the   first    question,  Mr.    Scott,  in  his    evidence,  says, 
"  Mr.   Tyrrell  was    not,  before  the  6th  of   April,  1855, 
authorised  *to  procure  premises  for  the  bank."    But  the    *58 
respondents  contend  that' the  negotiations  which  commenced 
on  the  9th  of  February  were  merely  suspended  for  a  time,  and 
that  when  they  were  resumed  in  the  month  of  March  they  pro-, 
ceeded  upon  the  original  footing,  and  are  therefore  a  mere  contin- 
uation of  what  had  previously  taken  place.    The  appellant  says, 
that  by  the  admission  of  the  respondents  themselves,  the  treaty  in 
February  had  come  to  an  end,  for  in  their  bill  they  say  that  the 
terms  offered  in  the  letter  of  the  9th  of  February  were  ^o  unrea- 
sonable, that  Mr.  Scott  declined  to  submit  the  same  to  the  directors, 
and  the  offer  dropped  without  answer."     He  therefore  contends 
that  the  negotiations  in  March  must  be  considered  as  original,  and 
not  a  continuance  of  the  former  ones. 

It  seems  to  me  that  the  decision  of  this  question  is  far  less 
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important  than  the  determination  of  what  is  the  particular  prop- 
erty to  which  the  authority  extended.  After  carefully  considering 
the  subject,  I  have  come  to  the  conclusion  that  the  property  which 
was  purchased  by  the  company  was  the  same  which,  in  the  letter 
of  the  9th  of  February,  under  the  name  of  the  Hall  of  Commerce, 
was  offered  at  the  price  of  110,000Z. 

The  grounds  of  this  opinion  may  be  very  shortly  stated.  Tyrrell, 
in  his  answer,  says,  tliat  on  19th  March,  1855,  an  intimation  was 
given  to  Read,  ^'  that  if  he  wanted  to  sell  the  Hall  of  Commerce 
he  must  lower  the  terms  he  had  previously  asked."  This,  of 
course,  can  only  refer  to  the  letter  of  the  9th  February,  no  other 
offer  having  been  made.  Bead,  accordingly,  sent  a  letter  to  Mr. 
Scott,  offering  the  Hall  of  Commerce  for  90,000/.  This  letter  was 
laid  before  the  board  on  the  5th  April,  1855,  and  the  solicitors 
were  then  instructed  to  enter  into  negotiations  for  the  pur- 
*  59  chase  of  the  Hall  of  Conunerce,  *  with  authority  to  offer  for 
the  same  any  sum  not  exceeding  60,000Z. ;  and  this  ended 
in  the  purchase  at  65,000Z.  Of  course,  if  Tyrrell  had  been  author- 
ised to  buy  the  whole  of  the  property  which  belonged  to  Read,  and 
had  purchased  it  for  himself,  the  company  would  have  been  en- 
titled to  the  benefit  of  the  entire  purchase. 

But  the  respondents  contend,  further,  that,  supposing  the  au- 
thority to  Tyrrell  was  confined  to  that  portion  of  the  property 
which  was  afterwards  conveyed  to  the  company,  yet  the  agency  of 
Tyrrell, *as  to  this  part  being  established,  the  circumstances  show 
that  he  received  his  share  in  the  rest  of  the  land  as  a  bribe  to 
induce  him,  contrary  to  his  duty,  to  prevail  on  the  company  to  be- 
come the  purchasers  of  the  part  which  they  bought,  and,  there- 
fore, that  they  are  entitled  to  have  the  unsold  part  of  the  property 
conveyed  to  them.  No  authority  has  been  adduced  in  support  of 
such  a  proposition,  and  I  do  not  think  it  can  be  maintained. 

In  order  to  simplify  the  question,  let  it  be  supposed  that  Tyrrell 
had  acquired  no  interest  in  the  property,  but  that  Read  had  offered 
him  5000/.  to  induce  the  respondents  to  purchase,  and  that  they 
had  been  persuaded  by  Tyrrell  to  buy  at  an  excessive  price.  Of 
course,  they  might  have  rescinded  the  contract ;  but  could  they,  in 
any  fbanner,  have  obtained  the  5000/.  on  the  ground  that  it  be- 
longed to  them  ?  If,  by  reason  of  the  agreement  between  Read 
and  Tyrrell,  the  respondents  had  been  prevailed  upon  to  give  too 
large  a  sum  for  the  property,  they  might  have  maintained  an 
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action  upon  the  case  against  both  the  parties  to  the  imposition 
upon  them,  and  have  recovered  damages.  Or,  they  might  have 
sued  their  agent,  Tyrrell,  for  the  damage  arising  from  his  breach 
of  duty ;  and  they  would  probably  have  recovered  an  amount 
equal  to  the  sum  which  he  had  improperly  *  received,  as  a  *  60 
fair  measure  of  the  injury  which  they  had  sustained.  But 
the  5000Z.  itself,  as  a  specific  demand,  they  could  in  no  manner 
have  recovered.  The  unsold  part  of  the  property,  in  the  same 
manner,  cannot  be  directly  reached  by  any  proceedings  of  the  re- 
spondents. Their  right  to  relief  as  to  the  property  which  they 
purchased  arises  either  from  their  having  given  their  agent  author- 
ity to  buy  it  for  them,  or  from  the  sale  to  them  raising  an  implied 
agency  which  entitles  them  to  all  the  benefit  of  their  agent's  con- 
tract to  the  extent  to  which  they  have  made  it  their  own.  But, 
in  either  view,  their  claim  cannot  be  carried  beyond  the  limits  of 
the  express  or  implied  agency.  The  express  authority  (if  any  is 
established  before  the  10th  of  March)  applies  only  to  the  Hall  of 
Commerce,  the  implied  agency  arises  upon  the  purchase  by  the  re- 
spondents of  thq  same  premises,  and  entitles  them  to  all  the  bene- 
*  fits  which  the  agent  has  derived  from  his  dealings  with  this  portion 
of  the  property,  but  to  nothing  beyond  it.  I  think  the  fair  way  of 
ascertaining  the  extent  of  that  benefit  is  that  which  has  been  pro- 
posed by  my  two  noble  and  learned  friends.  I  agree  also  that 
Tyrrell  ought  to  be  charged  with  interest  upon  the  sum  which  he 
wiU  have  to  refund  to  the  company  at  the  rate  of  five  per  .cent. 

2%«  Solicitor' General  suggested  that  the  part  of  the  order  which 
directed  the  accounts  should  be  thus  expressed, "  including  there- 
in one  moiety  of  the  sum  of  48,4102.  4«.  2d.  paid  to  Louisa  Gamp- 
bell,  on  the  11th  of  August,  1855."  Because  that  sum  was  p^id 
directly  by  the  respondents,  and  was  not  paid  by  the  hand  of 
Tyrrell. 

The  Lord  Chancellor.  —  My  Lords,  I  consider  that  the 
object  proposed  by  the  *  learned  counsel  at  the  bar  will  be  *  61 
attained  by  the  words  which  I  have  suggested,  namely, 
**  moneys  paid  and  expended  by  Tyrrell  or  by  his  order,"  because 
it  has  been  most  accurately  stated  that  the  moneys  payable  to  Mrs. 
Campbell  were  paid  direct  by  the  respondents  out  of  their  pur- 
chase money.    Unquestionably  that  payment  must  be  treated  as  a 
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payment  made  by  the  order  of  Tyrrell,  and  accordingly,  therefore, 
one  moiety  of  that  will  be  considered  as  included  in  the  account 
to  be  taken.  I  think  that  the  language  that  I  have  used,  ^'  moneys 
paid  and  expended  by  Tyrrell,  or  by  his  order,"  suflSciently  meets 
the  object. 

The  following  order  was  afterwards  entered  on  the  Jour- 
nals :  — 

That  the  decree  of  the  Master  of  the  Bolls,  of  the  80th  of  June, 
1859,  be  varied,  by  omitting  the  words,  '^  that  the  defendant,  Tyr- 
rell, is  a  trustee  for  the  plaintiffs  of  all  the  interest  acquired  him 
in  the  hereditaments  comprised  in  the  agreement  of  20th  Septem- 
ber, 1854,  made  between*Mrs.  Campbell,  Read,  and  others,  and  that 
the  plaintiffs  are  entitled  to  the  clear  profits  derived  by  Tyrrell 
from  the  sale  to  them  of  the  hereditaments  described  in  the  plead- 
ings as  the  Hall  of  Commerce,  and  conveyed  to  the  plaintiffs  by 
indenture  dated  11th  August,  1855:  and  it  is  ordered  that  an 
account  be  taken  of  all  moneys  received  by  Tyrrell,  or  by  any  other 
person  by  his  order,  or  for  his  use,  in  respect  of  the  hereditaments 
comprised  in  the  said  agreement  of  the  20th  September,  1854  ;  and 
that  an  account  be  taken  of  all  moneys  expended  by  Tyrrell  in 
respect  of  the  same  hereditaments,  including  costs,  &c. :  and  it  is 
ordered  that  Tyrrell  do  convey  to  the  plaintiffs  all  his  share  in  all 
and  every  the  hereditaments  comprised  in  the  said  agreement 
*  62  of  the  20th  September,  *  1854,'-'  &c.,  and  by  substituting  the 
words  following:  ^^That  having  regard  to  the  relation  of 
solicitor  and  client  which  subsisted  between  the  defendant  Timothy 
Tyrrell  and  the  plaintiffs  the  Bank  of  London,  at  the  time  of  the 
contract  of  purchase  made  by  the  defendant  Timothy  Tyrrell  with 
the  defendant  Edward  Rudston  Read,  and  also  to  the  date  of  the 
agreement  of  the  5th  of  May,  1855  "  (the  date  of  the  formal  agree- 
ment for  the  purchase),  ^*  in  the  pleadings  mentioned,  and  regard 
being  also  had  to  the  circumstance  that  the  defendant  Timothy 
Tyrrell  suppressed  and  withheld  from  the  knowledge  of  his  clients, 
the  Bank  of  London,  the  fact  that  he  was*  joint  owner  with  the  de- 
fendant Edward  Rudston  Read  of  the  property  comprised  in  the 
last-mentioned  agreement,  the  Bank  of  London  are  entitled,  as 
against  the  defendant  Timothy  Tyrrell,  to  the  benefit  of  the  con- 
tract made  by  the  defendant  Timothy  Tyrrell  with  the  defendant 
Edward  Rudston  Read,  of  the  8th  of  February,  1855,  so  far  as  it 
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relates  to  the  premises  sold  and  conyeyed  to  the  Bank  of  London ; 
and  it  is  ordered,  that  an  account  be  taken  of  the  moneys  paid  by 
the  defendant  Timothy  Tyrrell,  or  by  his  order,  in  respect  of  the 
said  hereditaments,  including  all  costs,  charges,  and  expenses 
properly  incurred  by  him,  and  all  payments  properly  made  by 
him  in  relation  to  the  premises ;  and  that  the  value  be  ascer- 
tained '  of  the  unsold  property  comprised  in  the  said  contract 
between  the  defendant  Edward  Rudston  Read  and  the  defend- 
ant Timotliy  Tyrrell,  but  not  sold  to  the  plaintiffs  the  Bank  of 
London,  as  the  same  property  stood  at  the  date  of  the  agree- 
ment of  the  5th  of  May,  1855 ;  and  it  is  ordered  that  one 
half  of  such  *  last-mentioned  value,  when  so  found,  be  de-  *  68 
ducted  from  the  sum  total  of  the  moneys  found  to  have  been 
paid  and  expended  by  the  defendant  Timothy  Tyrrell,  or  by  his 
order,  as  aforesaid  ;  and  his  Honour  doth  declare,  that  the  differ- 
ence between  the  balance  thus  obtained  and  the  sum  of  32,2502. 
being  one  moiety  of  the  purchase  money  paid  by  the  Bank  of  Lon- 
don under  the  agreement  of  the  5th  of  May,  1855,  is  a  debt  due 
from  the  defendant  Timothy  Tyrrell  to  the  Bank  of  London,  and 
became  and  was  such  debt  on  the  11th  of  August,  1855,  the  day 
of  completion  of  the  contract,  and  ought  to  be  now  paid  to  the 
plaintiffs  the  Bank  of  London,  together  with  interest  thereon  at  5/. 
per  centum  per  annum,  computed  from  the  said  11th  of  August, 
1855,  up  to  the  time  of  the  payment  to  the  plaintiffs  the  Bank  of 
London ;  and  his  Honour  doth  decree  the  same  accordingly."  And 
it  is  further  ordered,  that  the  cause  be  remitted  back  to  the  Court 
of  Chancery,  to  do  therein  as  shall  be  just  and  consistent  with  this 
variation,  direction,  and  judgment. 


Lords'  Journals,  27th  February,  1862. 
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*  64  •  TAAFFE  V.  CONMEE. 

1862.    March  IS,  14 ;  April  3. 

Louisa  Taaffe  and  others,  Appellants. 
Catherine  Conmee,  Respondent. 

Will.     "  Survivor.^*     Cross  Remainders. 

The  benefit  of  survivorship  may  be  given  to  those  who  have  life  interests  aa  ten- 
ants in  common. 

The  word  '*  survivor  **  in  gifts  of  personal  estate  maj  be  taken  as  referring  to  the 
period  of  distribution.  It  is  not  equally  settled  that  with  regard  to  real  estate 
it  applies  to  the  determination  of  the  prior  limitation. 

When  the  word  "  survivor  "  is  applied  to  a  class  of  persons,  and  individuals  of 
that  class  are  named,  its  natural  meaning  is  *<  the  longest  liver  "  of  those  who 
are  named. 

A.  devised  his  estates  in  trust  to  the  use  of  his  nephew,  D.  F.,  and  his  issue  male 
in  strict  settlement,  ^*  and  for  default  of  such  issue  male  in  D.  F.,  to  the  use  of  my 
nieces  Julia,  Rose,  and  Bridget,  and  the  survivor  of  them  for  the  term  of  their 
natural  lives,  as  tenants  in  common  and  not  as  joint  tenants,  without  impeach- 
ment of  waste,  and  from  and  afler  their  decease  to  the  use  of  their  first  and 
every  other  son  and  sons,  and  the  heirs  male  of  their  respective  bodies,  succes- 
sively in  equal  proportions,  the  elder  of  such  sons  of  each  of  my  said  nieces 
and  the  heirs  male  of  their  bodies  being  always  preferred,  &c.  and  for  de&ult 
of  such  issue  male,  then  to  the  daughters  of  the  said  Julia,  Rose,  and  Bridget, 
and  for  default  of  such  issue  male  or  female  to  my  own  right  heirs.**  He  di- 
rected that  no  son  of  a  niece  should  take  any  benefit  under  the  will,  unless  on 
assuming  his  name.  D.  F.  died  without  issue.  Julia  had  a  daughter ;  Rose 
and  Bridget  had,  each,  a  son ;  Julia  and  Rose  died :  — 

Held^  that  the  nieces  took  as  tenants  in  common  for  life  with  cross  remainders 
between  them  for  life ;  that  on  the  deaths  of  Julia  and  Rose,  the  ^  survivor," 
Bridget,  took  the  whole  for  life ;  that  the  sons  took  a  remainder,  expectant  on 
her  death,  as  tenants  in  common  in  tail  male,  and  that  there  was  no  estate  in 
any  daughter  of  a  niece,  until  a  total  failure  of  issue  male. 

John  Perrall,  by  a  will  dated  Slst  of  March,  1823,  devised  all 

his  estates  in  Ireland,  of  which  he  was  seised  in  fee  simple,  or  of 

any  estate  of  freehold,  or  for  any  terms  of  years  in  possession 

*  65    or  reversion  to  trustees,  to  pay  certain  *  legacies,  and  subject 

thereto  upon  the  trusts  thereinafter  expressed.  First,  to  the 
use  of  his  nephew,  Daniel  Ferrall,  then  to  trustees  to  preserve  con- 
tingent remainders,  then  for  the  sons  of  Daniel  Ferrall  successively 
in  tail  male,  and  '*  For  default  of  such  issue  male  in  the  said 
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Daniel  Ferrall,  then  to  the  use  of  my  nieces,  Julia  Anne*  Ferrall 
otherwise  Conmee,  Eose  Ferrall  and  Bridget  Ferrall,  and  the  sur- 
Tivor  of  them,  for  the  term  of  their  natural  lives,  as  tenants  in 
common,  and  not  as  joint  tenants,  without  impeachment  of  waste, 
and  from  and  after  their  decease  to  the  use  of  their  first  and  every 
other  son  and  sons  lawfully  begotten,  and  the  heirs  male  of  their 
respective  bodies  successively,  in  equal  proportions,  the  elder  of 
such  sons  of  each  of  my  said  nieces,  and  the  heirs  male  of  their 
bodies  being  always  preferred,  and  to  take  before  the  younger  and 
the  heirs  male  of  their  bodies,  and  for  default  of  such  issue  male, 
then  to  the  daughters  of  the  said  Julia  Anne  Conmee,  otherwise 
Ferrall,  Rose  Ferrall,  and  Bridget  Ferrall,  and  for  default  of  such 
issue  male  or  female,  to  my  own  right  heirs."  No  son  of  a  niece 
was  to  take  any  benefit  under  his  will,  unless  he  assumed  the 
name  of  Ferrall.  The  testator  died  in  1823,  leaving  his  nephew 
Daniel  Ferrall,  and  his  three  nieces  him  surviving.  The  nephew 
entered  into'  possession,  and  died  in  1853,  without  ever  having 
bepu  married.  The  three  nieces  were  then  all  alive  ;  Julia  Anne 
was  the  wife  of  Conmee,  and  had  a  daughter,  Catherine ;  Rose  had 
married  Patrick  Nolan,  and  had  a  son,  John  Nolaff;  and  Bridget 
had  married  Edmund  Taaffe,  and  had  a  sou,  Henry  Taaffe.  The 
two  sons,  John  Nolan  and  Henry  Taaffe,  assumed  the  name  of 
Ferrall.  There  had  been  a  fourth  niece,  not  mentioned  in  the 
will  of  the  testator,  who  had  married  a  Mr.  Irwin,  and  her 
son  Daniel  Henry  Irwin  *  and  the  three  nieces  Julia  Anne,  *  66 
Rose,  and  Bridget  were,  on  the  death  of  Daniel  Ferrall,  the 
coheirs  at  law  of  the  testator  and  of  Daniel  Ferrall.  Mrs.  Nolan 
died  in  1853,  not  long  after  Daniel  Ferrall. 

In  1854,  disputes  having  arisen  about  the  property,  the  two 
nieces,  Mrs.  Conmee  and  Mrs.  Taaffe,  and  John  Nolan  Ferrall, 
Henry  Taaffe  Ferrall,  and  Daniel  Henry  Irwin,  entered  into  an 
arrangement  by  which  they  settled  these  disputes,  and  by  which 
Mrs.  Conmee  gave  up  all  her  rights  under  the  will  for  an  annuity 
of  12502.  for  her  life ;  Mrs.  Conmee's  daughter,  Catherine,  the 
present  respondent,  was  no  party  to  that  agreement. 

In  October,  1854,  John  Nolan  Ferrall  petitioned  the  Encumbered 
Estates  Court  for  a  partition  and  sale  of  the  testator's  estates.  The 
petition  was  amended  by  adding  Bridget  Taaffe  and  Henry  Taaffe 
Ferrall  as  co-petitioners.  In  February,  1855,  the  persons  who  had 
executed  the  articles  of  agreement  became  parties  to  a  disentailing 
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deed  which,  though  made  the  subject  of  discussion,  became  in  Uie 
result  immaterial.  On  the  19th  of  April,  1855,  an  order  was  made 
for  a  sale.  Matthew  Conmee,  as  committee  of  the  lunatic  Cath- 
erine Conmee,  was  allowed  to  enter  an  appearance  for  her  and  to 
file  a  claim  on  her  part.  On  the  20di  June,  1859,  Judge  Long- 
field  made  an  order  declaring  that  under  the  limitations  in  the 
will  of  John  Ferrall,  all  the  knds  named  in  the  order  for  sale  de- 
volved upon  the  three  nieces  of  the  said  John  Ferrall  for  the  term 
of  their  natural  lives,  and  varied  the  previous  order  for  sale  accord- 
ingly ;  and  directed,  among  other  things,  that  it  should  be  without 
prejudice  to  any  rights  that  Catherine  Conmee  might  have  upon 

the  death  of  her  mother. 
♦  67        The  appellants  Bridget  Taaffe,  Henry  T.  Ferrall^  and  *  John 

Nolan  Ferrall  appealed  against  this  order,  which  was,  how- 
ever, affirmed  22d  of  November,  1859.^  An  appeal  to  this  House 
was  lodged  against  this  affirmance,  but  was  not  prosecuted. 

The  disputes  about  the  claim  of  the  lunatic  still  continuing,  a 
special  case  was  agreed  on  by  the  appellant  and  the  committer  of 
the  respondent,  for  the  purpose  of  obtaining  the  opinion  of  the 
Lord  Chancellor  on  the  construction  of  the  will.  In  that  case  it 
was  submitted  on  behalf  of  the  respondent,  that  on  the  death  of 
her  mother  Julia  Anne  (which  happened  in  1860),  she  became 
entitled  in  possession  to  an  estate  in  fee  simple  in  one  third  of  all 
the  fee  simple  estates  devised  by  the  testator,  and  to  a  similar 
estate  in  such  estates  as  were  held  by  him  under  leases  for  lives 
renewable  for  ever.  On  the  other  hand  it  was  contended  by  the 
appellants  that  on  the  death  of  Julia  Anne  Conmee,  the  one  third 
to  which  she  was  entitled  devolved  upon  Mrs.  Taafie  as  the  survivor 
of  the  three  nieces  for  her  life,  and  that  Henry  TaaflTe  Ferrall  and 
John  Nolan  Ferrall  became,  on  the  death  of  Daniel  Ferrall,  en- 
titled as  to  all  tlie  estates,  to  an  estate  in  remainder  expectant  on 
the  death  .of  Mrs.  Taaffe,  with  cross  remainders  between  them  in 
tail  male. 

The  case  was  heard  before  Lord  Chancellor  Brady,  who,  in  Hil- 
ary Term,  1861,  made  a  decree  declaring  that  the  respondent,  on 
the  death  of  her  mother,  became  entitled  to  an  estate  in  fee  simple 
in  one  third  of  the  lands  devised,  and  that  there  was  no  necessity 
for  implying  cross  remainders  between  the  issue  male  of  the  nieces, 
as  the  intention  was  that  the  limitation  to  the  daughters  of  each 

^  Kom.  Taaffe  v.  Ferrall,  10  Irish  Ch.  N.  S.  1S3. 
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niece  should  take  effect  immediately  after  the  failure  of 
*  issue  male  of  each  ;  that  Mrs.  Taaife  did  not  take  by  sur-    *  68 
vivorship  the  estates  limited  to  the  other  two  nieces  for  their 
lives  respectively,  but  that  on  the  death  of  Daniel  Ferrall  the  limi- 
tation to  each  of  the  nieces  took  effect  in  possession.^    This  appeal 
was.  against  that  decision. 

3&.  Bolt,  and  3fr.  John  G^Hagan  (of  the  Irish  bar)  (^Sir  M, 
Cainu  was  with  them),  for  the  appellants.  —  After  the  death  of 
Daniel  Ferrall  without  issue,  the  estates  given  to  the  nieces  were 
to  be  with  benefit  of  survivorship.  The  direction  that  they  are  to 
take  as  tenants  in  common  and  not  as  joint  tenants,  will  not  pre- 
vent the  word  the  "  survivor  "  of  them  having  full  effect.  That 
word  cannot  be  rejected.  The  survivor  here  is  Mrs.  Taaffe,  who 
is  entitled  to  the  whole  estate  during  her  life,  and  on  her  death  it 
will  go  equally  to  her  son  and  to  the  son  of  Mrs.  Nolan,  as  tenants 
in  common  in  tail  male.  The  object  of  the  testator  was  to  secure 
t^ie  descent  of  his  estates  in  a  male  line,  and,  with  that  object  in 
view,  he  postponed  giving  any  interest  to  the  daughters  of  his 
nieces  until  there  should  be  a  general  failure  of  the  male  issue  of 
those  nieces.  No  daughter  of  any  niece  can  take  any  thing  till 
that  event  occurs.  The  respondent  therefore  takes  nothing  undev 
the  will.  Doe  d.  JBorweU  v.  Abey  ^  is  the  leading  case  on  the  smb- 
ject.  There  the  gift  was  to  sisters,  as  here  to  nieces ;  they  were  to 
take  **  as  tenants  in  common  and  not  as  joint  tenants,"  and  Lord 
Ellenborough  said  that  those  words  rather  regulated  the  mode  of 
enjoyment  than  described  the  estate  which  the  sisters  were  to  take, 
and  so  gave  effect  to  the  clause  of  survivorship.  HaddeUey  v. 
AdatM^  adopts  that  doctrine.  Although  survivorship  is  not 
incident  to  *a  tenancy  in  common,  the  two  things  may  be  *69 
combined  by  the  express  words  of  a  will,  or  by  implication 
where  that  is  necessary  to  effectuate  the  meaning  of  a  testator, 
Jarman  on  Wills.^  It  is  necessary  here,  so  that  it  might  be  im- 
plied, but  it  is  actually  expressed. 

Words  of  survivorship  are  to  be  referred  to  the  period  of  di- 
vision and  enjoyment,  Oripps  v.  WolcottJ^  "  If  he  should  die  " 
and  **  in  case  of  their  demise,"  have  been  construed  ^^  when  he 

^  Conmee  v.  Taaffe,  12  Irish  Ch.  N.  S.  388.  *  Ch.  47,  pp.  633,  656. 

>  1  Manle  &  S.  428.  *  4  Madd.  11. 

■  32  Bear.  266. 
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should  die,"  Smart  y,  Clark ;^  Bowen  y.  Scowcroft?  The  period 
to  which  the  survivorship  relates  depends  on  intention,  Newton  v. 
Ay%cough^  and  where  such  a  word  was  used  and  was  followed,  as 
to  the  gifts  over,  by  the]  words  "  after  their  demise,"  it  was  held 
that  the  gifts  over  did  not  take  effect  till  the  death  of  all  the  bene- 
ficiaries, Malcolm  v.  Martini  In  Holmes  v.  Met/nel^  a  devise  to 
two  daughters  and  their  heirs  equally  to  be  divided  between  them, 
and  in  case  they  happened  to  die  without  issue,  over,  was  held  to 
make  them  tenants  in  tail  in  common  with  cross  remainders  in 
tail.  Boe  v.  Clayton  ^  is  referred  to  by  Lord  St.  Leonards  ^  as  a 
case  where  ^'  cross  remainders  were  raised  between  several  classes 
of  issue  by  a  liberality  of  construction,  which  however  unauthor- . 
ised  by  the  early  authorities,  must  now  be  considered  as  the  settled 
rule,"  and  that  case  was  brought  up  to  this  House,  and  the  de- 
cision of  the  Court  below  affirmed.  There  the  gift  was  to  a  niece 
for  life,  remainder  to  trustees,  remainder  to  the  niece's  first  and 
other  sons  successively  in  tail,  and  for  default  of  such  issue,  to  her 

daughters  as  tenants  in  common  in  tail,  ^'  and  for  default  of 
*  70    such  issue,  to  the  issue  of  *  my  four  sisters  in  tail,  in  such 

manner  as  I  have  limited  the  same  to  my  niece's  issue." 
As  all  his  estate  was  to  go  over  (and  here  the  testator  always 
deals  with  the  estates  in  their  entirety)  it  was  held  that  there 
were  cross  remainders  amongst  the  daughters  of  the  testator's 
niece.  Doe  v.  Webb,^  and  Oreen  v.  Stephens  ^  are  to  the  same  ef- 
fect, and  in  the  last-ndmed  case,  and  in  Watson  v.  Fozon^^^  the  in- 
troduction of  the  word  "respective"  in  the  devise  to  the  nieces 
and  "  their  respective  heirs,"  ^^  was  declared  not  to  affect  the  im- 
plication of  cross  remainders.  Comber  v.  Hill  ^^  is  on  that  point 
overruled,  and  the  qualification  stated  by  Lord  Mansfield  in  Pert/  v. 
White  ^  adopted. 

The  words  of  this  devise  were  not  employed  per  ineuriam.  The 
intention  is  clearly  manifested,  for  the  will  contains  a  power  to 
charge  the  estates  for  the  benefit  of  daughters,  so  that  they  were 
not  left  unprovided  for ;  and  it  also  contains  a  direction  that  no 

1  8  Rim  865.  M  Taunt.  284. 

•  2  Tounge  &  C.  Exch.  640.  *  17  Yes.  64. 

•  19  Yes.  584.  '  ^  2  East,  86. 

•  8  Brown,  Ch.  50.  "  See  the  case  stated,  12  Yes.  419. 

•  T.  Baym.  452,  2  Show.  185.  ^  Str.  969. 

•  6  East,  62S,  1  Dow,  884.  »  Cowp.  777. 
'  Sogd.  Law  of  Prop.  288. 
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son  of  any  niece  shall  take  any  benefit  under  the  will  unless  he 
assumes  the  testator's  family  name ;  but  the  estates  themselves  are 
to  go  to  sons  alone.  [Lord  Chelmsford  referred  to  Cook  v.  Ger- 
rard.^'] 

Assuming  that  the  estates  here  were  for  life  only,  still  the  doc- 
trine of  cross  remainders  is  applicable,  Ashley  v.  AsMet/J^  If  that 
is  not  so  here,  then  the  sons  of  the  daughters  would  be  excluded 
in  favour  of  a  female  who  might  be  the  right  heir  of  the  testator, 
a  consequence  which  most  certainly  it  was  his  object  to  avoid. 

In  the  Court  below,  the  case  of  Waldron  v.  JBouUer^ 
*  was  relied  on,  but  there  the  limitation  over  was  on  the  *  71 
death  of  the  grandchildren,  "  or  any  or  either  of  them,"  so 
that  the  two  cases  are  quite  unlike  each  other.  Here  the  true 
reading  of  the  will  is,  on  the  death  of  the  surviving  niece  the  ten- 
ant for  life,  to  give  the  estates  to  the  sons  of  the  nieces.  The 
daughters  of  the  nieces  can  only  take  when  all  the  preceding  ob- 
jects have  failed. 

7%e  Solicitor' General  (/Sir  iJ.  Palmer^  and  Mr.  Lloyd  (of  the 
Irish  bar),  for  the  respondents.  —  The  woixis  of  this  will  expressly 
create  among  the  nieces  a  tenancy  in  common  and  negative  a  joint 
tenancy.  The  doctrine  of  survivorship  is  therefore  inapplicable  to 
them.  The  first  object  of  the  testator  was  to  establish  an  equality 
among  his  nieces,  and  the  children  of  each  were  intended  to  take 
just  what  their  respective  mothers  took.  'This  object  would  be 
totally  defeated  by  making  the  female  issue  of  one  or  of  two 
nieces  dependent  entirely  on  the  accident  of  the  third  niece  having 
issue  male.  The  word  "  survivor  "  is  of  little  efiect  in  this  will  for 
the  purpose  now  insisted  on.  It  was  not  introduced  into  the  will 
for  any  such  purpose.  Its  object  was  to  provide  against  the  possi- 
bility of  one  of  the  nieces  dying  during  the  life  of  D.  Perrall,  so 
that  by  force  of  that  word  the  other  two  would  take  the  estates  in- 
tended originally  to  have  been  divided  among  all  three.  It  did 
not  mean  survivorship  inter  se  after  the  estates  had  vested  in  pos- 
session. Its  position  in  the  present  will  shows  that  to  be  so. 
Here  the  interest  is  first  given,  and  then  the  word  "  survivor  "  fol- 
lows, exactly  in  opposition  to  the  form  in  Doe  d.  Borwdl  v.  Ahey^ 

>  1  Wins.  Saund.  ISO. 

'  6  Sim.  358 ;  Pearce  v,  Edmeades,  S  Younge  &  C.  Exch.  246. 

■  22  Bear.  2S4.  *  1  Maule  &  S.  428. 
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died,  and  the  question  was  what  estate  they  took,  and  whether  the 
heir  of  Jane  should  have  the  moiety  during  the  life  of  Elizabeth, 
and  it  was  held  that  they  were  joint  tenants  during  life,  and  that 
the  fee  went  to  the  hdr  of  Jane,  but  not  to  be  taken  during  the 
life  of  Elizabeth.  So  in  Sawkins  v.  Hamerton^  the  estate  was  held 
to  Test  at  once,  and  the  children  of  a  daughter,  who  died  during 
her  mother's  life,  were  held  to  take  their  parents'  share  on  the 
happening  of  the  death  of  their  grandmother.  And  Montgomery  v. 
Montgomery  ^  is  a  strong  authority  for  the  respondent.  There  the 
testator  devised  to  his  son  W.  for  life  and  no  longer,  unless  M. 
should  survive  his  present  wife  and  marry  another,  by  whom  he 

should  have  issue  living  at  the  time  of  his  death,  then  to  the 
*  75    issue  male  of  *  the  second  marriage  share  and  share  alike  ; 

for  want  of  issue  male  to  the  issue  female  of  the  second  mar- 
riage, share  and  share  alike  ;  if  W.  died  without  issue,  then  over. 
W.  did  marry  a  second  time,  and  left  male  issue  of  that  marriage, 
and  it  was  held  that  W.  took  an  estate  for  life  only  with  concur- 
rent contingent  remainders  in  fee  first  to  his  sons,  secondly  to  his 
daughters,  and  lastly  to  his  grandsons.  Here  the  fee  is  given  to 
the  nieces,  and  is  vested  in  each  of  them  and  their  heirs  male,  and 
on  the  failure  of  her  heirs  male  in  her  daughters,  and  there  is  no 
necessity  for  any  purpose  of  the  will  to  declare  that  cross  re- 
mainders exist.  The  sons  are  clearly  entitled  to  take  per  stirpes^ 
and  there  is  nothing  which  establishes,  in  that  respect,  a  difiference 
between  them  and  the  daughter. 

Mr.  BoU  replied. 

April  3. 

The  Lord  Chancellor  (Lord  Wbstbury).  — My  Lords,  this  is 
an  appeal  from  a  decretal  order  pronounced  by  the  Lord  Chancel- 
lor of  Ireland  upon  a  special  case,  stated  under  the  provisions  of 
the  Irish  Court  of  Chancery  Regulation  Act  of  1850.  The  ques- 
tion involved  in  it  depends  upon  the  construction  of  the  will  of  a 
gentleman  of  the  name  of  John  Ferrall.  He  appears  to  have  been 
entitled  to  very  large  landed  estates  in  Ireland.  By  his  will  he  de- 
vises those  estates  by  gifts,  .which  in  effect  amount  to  a  limitation 
of  the  estates  to  his  nephew,  Daniel  Henry  Ferrall,  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  and  then  there 

1  16  Sim.  410.  *  S  Jones  &  L.  47. 
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is  a  remainder  for  default  of  such  issue  male,  or  in  case  he  ante- 
cedently dies,  to  the  testator's  nieces,  which  is  expressed  in  the 
following  way.  [His  Lordship  here  read  the  devise,  see  ante,  p. 
66.] 

*  The  only  other  provision  in  the  will  which  appears  to  me  *  76 
to  have  a  bearing  upon  the  question  before  your  Lordships 
is  the  neict  clause,  by  which  it  is  directed  that  the  issue  male  of  the 
said  Julia,  Rose,  and  Bridget  shall  not  take  any  benefit  under  the 
will  unless  they  assume  the  name  of  Ferrall,  instead  of  their  own 
name. 

The  Lord  Chancellor  of  Ireland,  in  deciding  this  case,  had  prin- 
cipally to  consider  the  effect  of  the  first  words  of  the  limitation  in 
question,  by  which  the  gift  is  made  to  the  three  nieces  ^'  and  the 
survivor  of  them  for  the  term  of  their  natural  lives,"  and  then  he 
had  further  to  consider  the  effect  of  the  words,  *'  and  for  default  of 
such  issue  male."  And  the  Lord  Chancellor,  in  his  judgment,  ap- 
pears to  have  arrived  at  this  conclusion  that  the  word  "  survivor  " 
must  either  be  rejected  as  insensible  and  repugnant  to  the  general 
manifest  intention  of  the  will,  or  be  referred  to  the  death  of  Daniel 
Ferrall,  which  (the  Lord  Chancellor  proceeds  to  say)  he  believes 
to  be  the  correct  construction :  '^or  at  all  events  it  must  be  con- 
sidered as  so  uncertain  in  its  meaning  as  to  be  incapable  of  control- 
ling the  previous  distinct  language."  With  regard  to  the  words, 
'*  and  for  default  of  such  issue  male,"  which  it  had  been  contended 
were  sufficient  to  raise  an  implication  of  cross  remainders,  the 
Lord  Chancellor  of  Ireland  observes,  ^*If  the  will  had  gone  on, 
leaving  out  any  mention  of  the  daughters,  simply  to  say, '  and  in 
default  of  such  issue  male  remainder  to  my  right  heirs,'  there 
would  have  been  no  great  difficulty  in  implying  cross  remainders 
in  tail  between  the  nieces  or  their  sons ;  but  the  actual  will,  as  re- 
spects the  daughters,  throws  insuperable  difficulties  in  the  way  of 
this  construction." 

The  case  has  been  most  ably  and  elaborately  argued  at  the 
bar  in  support  of  the  conclusion  stated  by  the  Lord  *  Chan-    *  77 
cellor  of  Ireland ;  but  I  am  unable  to  concur' in  the  construc- 
tion of  that  learned  Judge.     I  cannot  agree  with  him  in  either  of 
the  two  conclusions  at  which  he  has  arrived. 

I  will  take  first  the  interpretation  of  the  word  "  survivor,"  and 
what  ought  to  be  regarded  as  the  effect  of  the  prior  part  of  the 
limitation  in  question,  although  it  is  not  necessary  that  your  Lord- 
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ships'  decision  should  be  founded  upon  it,  because  I  think  this  is  a 
case  in  which  cross  remainders  ought  to  be  implied.  It  may  not 
be  an  inexpedient  thing  to  consider  the  true  interpretation  of  the 
antecedent  words. 

It  is  undoubtedly  true  that,  so  far  as  decided  cases  are  con- 
cerned, there  is  much  difficulty  in  fixing,  with  reference  to 
the  gift  of  real  estate,  the  true  interpretation  of  th^  word  ^^  sur- 
vivor." After  many  fluctuating  decisions,  the  rule  laid  down  by 
Sir  John  Leach  in  the  case  of  Wintertan  v.  Crawfurd  ^  has,  with 
regard  to  bequests  of  personal  estate,  been  pretty  generally  adopted, 
and  I  think  with  great  advantage.  But  it  is  by  no  means  clear 
that  the  same  rule  has  been  adopted  with  regard  to  the  interpreta- 
tion of  the  word  in  a  devise  of  real  estate.  In  gifts  of  personalty 
the  word  may  be  taken  as  referring  to  the  period  of  distribution. 
In  gifts  of  real  estate  it  ought  to  be  referred,  if  the  same  rule  were 
applied,  to  the  determination  of  the  prior  limitation.  But  some  of 
the  cases  interfere  with  this  conclusion,  and  I  agree  with  the  obser- 
vation of  the  learned  author,  Mr.  Jarman,  that  it  must  be  left  to 
future  decisions  to  tell  what  is  the  actual  rule  of  construction  ap- 
plicable to  this  perplexing  word  in  reference  to  real  estate. 

I  think  it  not  possible,  and  I  think  it  would  be  very 
*  78  *  dangerous,  to  attempt  to  derive  from  decisions  any  certain 
and  general  rule  of  interpretation  of  the  word,  or  of  the 
period  to  which  it  ought  to  be  considered  as  referring.  But  there 
is  another  and  a  simpler  meaning  of  the  word,  which  I  think  is  the 
true  meaning  in  this  case.  The  natural  and  obvious  meaning  of 
the  word  ^^  survivor  "  is  not  the  person  who  shall  survive  or  outlive 
a  particular  event,  but,  when  it  is  applied  to  a  class  of  persons, 
and  individuals  of  that  class  are  named,  the  natural  and  obvious 
meaning  of  the  word  is  the  longest  liver  of  those  who  are  named ; 
and,  therefore,  in  this  particular  case,  as  in  other  cases,  the  word 
'^  survivor  "  should,  I  think,  be  regarded  not  as  referring  to  any 
particular  event  previously  mentioned,  but  as  referring  to  that 
which,  as  I  have  already  observed,  is  the  natural  meaning  of  the 
word,  namely,  that  individual  person  who,  out  of  the  individuals 
named,  shall  turn  out  to  be  the  longest  liver. 

It  has  been  sometimes  objected  that  this  interpretation  of  the 
word  "  survivor,"  cannot  be  adopted  where  there  is  a  gift  to  sev- 
eral persons  as  tenants  in  common,  not  as  joint  tenants.     But  there 

*  1  Rufls.  &  M.  407. 
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is  obviously  a  very  great  distinction  between  the  limitation  of  sur- 
vivorship that  is  involved  in  a  gift  of  joint  tenancy,  and  the  limita- 
tion of  the  word  "  survivor "  which  is  annexed  to  a  tenancy  in 
common.  The  survivorship  involved  in  an  estate  in  joint  tenancy 
is  that  which  is  capable  of  being  defeated  at  the  pleasure  of  the 
joint  tenant,  so  that  if,  by  alienation  or  otherwise,  the  joint  tenancy 
is  converted  into  a  tenancy  in  common,  the  survivorship  ceases  ; 
but  when  a  gift  to  the  ^^  survivor  "  is  annexed  to  a  tenancy  in  com- 
mon and  not  to  a  joint  tenancy,  then  the  limitation  takes  effect  by 
virtue  of  the  gift,  and  not  by  virtue  of  something  involved  in  a 
limitation  of  joint  tenancy.  There  is  no  difiSculty,  therefore, 
I  apprehend,  in  putting  *this  construction  upon  the  antece-  *  79 
dent  words  of  this  gift,  that  the  limitation  was  to  the  three 
nieces  as  tenants  in  common  for  life,  with  a  cross  limitation  or  re- 
mainder as  to  the  estate,  of  a  niece  dying,  first  to  the  two  surviving 
nieces  as  tenants  in  common  for  life,  and  then  a  further  limitation 
as  to  the  estate  of  the  niece  next  dying,  to  the  ^^  survivor  "  of  the 
three  nieces  also  for  life.  Thus  every  word  of  the  antecedent 
limitation  has  its  natural  effect  given  to  it,  and  then  the  words  of 
the  gift  over  introducing  the  remainder,  also  have  thus  a  full  and  en- 
tire effect  attributed  to  them.  For  the  words  of  the  gift  limiting  the 
remainder  are  "  from  and  after  their  decease  to  the  use  of  their 
first  and  every  other  son  and  sons  lawfully  begotten,"  and  the  heirs 
of  those  sons.  The  limitation  of  the  remainder,  then  expectant 
upon  the  death  of  the  survivor  of  the  three  nieces,  is  to  the  class 
of  the  sons  of  those  three  nieces,  with  a  direction-  that  the  sons 
of  each  niece,  inter  se,  take  severally  and  successively  in  the  order 
of  seniority.  The  class  of  persons,  therefore,  taking  upon  the  death 
of  the  surviving  niece,  will  be  the  eldest  sons  of  the  three  nieces, 
Julia,  Rose,  and  Bridget,  in  equal  proportions.  And  if  there  has 
been  no  son  bom  of  one  of  the  nieces,  then  the  limitation  takes 
effect  in  favour  of  the  sons  of  the  other  two  nieces.  So  that  I 
should  read  the  antecedent  part  of  the  will  as  operating  in  the  fol- 
lowing way,  creating  a  limitation  to  the  three  nieces  as  tenants  in 
common  for  life,  with  remainder  to  the  survivors  and  survivor  of 
the  diree  nieces  for  life,  with  remainder  to  the  eldest  sons  of  the 
three  nieces  as  tenants  in  common  in  tail  male.. 

My  Lords,  the  effect  of  that  interpretation  will  be  to  give  the 
present  appellants,  that  is,  the  son  of  Rose  and  the  son  of  Bridget, 
a  limitation  in  remainder  expectant  upon  the  death  of  Bridget 
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*  80  as  tenants  in  common  in  tail  *  male ;  and  if  that  interpre- 
tation be  adopted,  the  words  upon  which  the  Lord  Chan- 
cellor of  Ireland  has  founded  his  conclusion,  as  giving  to  Cath- 
erine, the  daughter  of  Julia,  an  immediate  fee  simple  estate  to  the 
extent  of  one  third  of  the  devised  estate,  will  be  entirely  disposed 
of,  and  no  estate  will  arise  in  favour  of  the  daughter  until  the 
entire  failure  of  the  antecedent  limitation  to  the  sous  of  the  other 
two  daughters. 

But  supposing  we  adopt  the  construction  which  has  been  allowed 
by  the  Lord  Chancellor  of  Ireland,  and  that  we  refer  the  word 
^'  survivor  "  to  the  event  of  the  contingency  of  the  three  nieces 
being  living  at  the  death  of  Daniel  Henry  Ferrall  without  issue 
male,  and  by  that  mode  of  construction  throw  aside  the  word  as 
becoming  inoperative  in  the  event  which  has  happened ;  if  we 
adopt  that  construction,  we  then  are  brought  to  consider  the  inter- 
pretation which  the  Lord  Chancellor  of  Ireland  puts  upon  the 
words  "  and  for  default  of  such  issue." 

Now  I  cannot  concur  with  his  Lordship  that  the  implication  of 
cross  remainders  is  here  to  be  made  by  reason  of  the  gift  over 
being  expressly  made  in  favour  of  the  daughters  of  Julia,  Rose, 
and  Bridget.  The  implication  of  cross  remainders  depends  upon 
the  form  of  the  expression  introducing  the  gift  over,  after  the 
limitation  of  the  prior  clause. 

My  Lords,  the  law  upon  this  subject  unfortunately  has  been  per- 
plexed by  a  variety  of  contradictory  decisions  relating  to  the  con- 
struction of  gifts  over.  Originally,  nearly  two  hundred  years  ago, 
the  interpretation  which  I  think  has  now  been  adopted,  was  the  in- 
terpretation settled  in  an  early  case  in  Dyer^  and  also  in  the  case 
of  Sblmea  v.  Meynel.^  Some  difficulty  was  afterwards 
*81  *  introduced  by  a  notion  which  was  entertained  that  this 
doctrine  implying  cross  remainders  must  be  limited  to  cases 
where  the  gift  was  to  two  objects  alone.  And  after  that  difficulty 
had  been  got  over,  another  doctrine  was  started  which  may  be  de- 
scribed as  the  introduction,  into  words  such  as  we  have  here  ^^  for 
default  of  such  issue,"  of  the  words  "  several  and  respective  " 
which,  it  was  for  some  time  supposed,  would  have  the  effect  of 
preventing  the  implication  of  cross  remainders  by  giving  over  the 
share  of  each  tenant  in  common.     That  appears  to  have  been  first 

^  Clache's  Case,  Dyer,  8806.  *  T.  Baym.  452, 2  Show.  185, 
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introduced  by  the  case  of  Comber  v.  JKH,^  and  it  gave  birth  to 
numerous  decisions,  until  the  whole  of  the  distinction  was  denied 
by  Lord  Kenyon  in  the  case  of  WaUon  v.  Foxon?  and  it  must  be 
considered,  I  think,  as  finally  exploded  in  the  case  of  Doe  v. 
Wehb^  and  also  by  the  decision  of  Lord  Eldon  in  the  case  of  Chreen 
V.  StephensA  I  find  it  nowhere  suggested  that  the  character  of 
the  devisees  over  makes  or  ought  to  make  any  distinction. 

I  arrive,  therefore,  my  Lords,  at  the  conclusion  that  the  words 
"  for  default  of  such  issue  male,"  in  conformity  with  their  own 
natural  meaning,  and  also  in  conformity  with  the  rule  that  must 
now  be  considered  to  be  at  length  finally  arrived  at,  must  mean 
plainly  ^'  for  default  of  all  such  issue  male  "  as  would  take  under 
the  antecedent  limitation.  And  if  that  be  the  natural  meaning  of 
the  words,  and  also  the  meaning  which  is  consistent  with  the 
latest  and  best-considered  authorities  upon  the  subject,  it  would 
be  impossible  that  the  limitation  to  the  daughters  could  take 
effect,  as  to  that  part  of  the  estate  comprised  in  and  affected  by 
the  prior  limitations  to  sons,  until  those  prior  limitations  to 
sons  *have  become  wholly  exhausted.  If  the  daughters,  *82 
therefore,  are  to  take  only  when  there  has  been  an  absolute 
failure  of  the  antecedent  limitation  to  '*  issue  male,"  it  follows  as 
a  matter  of  course  that  when  there  is  a  failure  of  issue  male  of 
one  niece,  but  there  is  issue  male  of  another  niece,  or  of  both  the 
other  nieces,  the  gift  over  cannot  take  effect. 

My  Lords,  I  find  no  difiGculty  in  supposing  (as  the  Lord  Chan- 
cellor of  Ireland  seems  to  do)  that  there  would  be  an  incon- 
sistency in  preferring  the  sons  of  nieces  to  the  daughters  of  nieces. 
We  are  not  to  be  governed  by  the  consideration  of  what  may  ap- 
pear to  us  to  be  an  unreasonable  disposition.  If  any  thing  were 
wanting  to  eonfirm  the  propriety  of  arriving  at  the  conclusion  that 
the  testator  intended  to  give  a  preference  to  issue  male,  I  should 
refer  to  the  directions  given  in  the  18th  clause  of  the  will,  as 
to  the  assumption  by  any  son  of  a  niece,  of  the  name  of  the 
testator. 

I  must  therefore  advise  your  Lordships  to  declare  the  construe* 
tion  of  the  will  to  be  altogether  opposite  to  that  which  has  been 
pronounced  in  the  Court  below.  The  decision  of  the  Court  below 
has  involved  an  answer  to  several  questions  which  are  contained 

^  Str.  969.  '  1  Taunt.  284. 

•  2  Eait,  86.  *  17  Ves.  64. 
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in  the  special  case  ;  but  I  should  think  it  quite  sufficient  if  your 
Lordships  were  to  reverse  the  decretal  order  of  the  Lord  Chancel- 
lor of  Ireland,  and  to  declare  that,  according  to  the  true  interpre- 
tation of  the  will  of  John  Ferrall,  the  remainder  limited  to  the 
daughters  of  Julia,  Rose,  and  Bridget  ^^  on  default  of  issue  male  " 
taking  under  prior  limitations,  does  not  fall  into  possession  until 
there  be  a  failure  of  issue  male  of  all  the  three  nieces  described 
in  the  prior  limitations.  The  eflTect  of  that  will  be  entirely  to 
reverse  the  judgment  upon  the  ground  upon  which  the  decision 

of  the  Court  below  proceeds ;  and,  inasmuch  as  the  estate 
*  83    *  is  now  held  under  an  agreement  between  the  parties,  it 

seems  unnecessary  that  your  Lordships  should  give  any 
further  answer  to  the  questions  which  are  stated  in  the  special 
case  upon  which  the  Lord  Chancellor  of  Ireland  made  his  decretal 
order.  I  must,  therefore,  move  your  Lordships  that  this  decretal 
order  be  reversed,  with  the  declaration  I  have  mentioned. 

Lord  Cranworth. — My  Lords,  I  fully  concur  with  the  Lord 
Chancellor  in  the  result  at  which  he  has  arrived  in  this  case.  The 
question  turns  entirely  upon  the  construction  which  is  to  be  put 
upon  one  clause  in  this  will. 

The  first  question  is,  What  is  the  estate  which  the  three  nieces 
took  ?  Now,  it  was  argued  that  each  took  a  separate  estate  as 
tenant  in  common,  with  remainder  afterwards  as  to  each  of  their 
thirds,  to  her  first  and  other  sons,  and  in  default  of  sons  then  to 
daughters,  and  that  the  now  sole  surviving  niece  took  only  one 
third  for  her  life. 

I  think  that  such  a  construction  cannot  be  maintained.  It 
would,  in  truth,  make  the  words  "  survivor  of  them  "  utterly  inop- 
erative. The  word  "  survivor  "  there  does  not  point  lo  the  person 
who  was  to  take  the  estate  by  virtue  of  being  "  survivor,"  but  to 
the  extent  of  the  interest  which  the  nieces  were  to  take.  Accord- 
ing to  a  distinction,  which  I  think  was  correctly  enunciated  by  the 
present  Master  of  the  Bolls,  in  the  case  cited  in  the  argument  of 
HaddeUey  v.  AdarM^  the  word  "  survivor  "  here  means,  not  to 
indicate  the  person  who  is  to  take  by  surviving  at  any  particular 
period,  but  to  indicate  what  interest  the  three  nieces  are  to  take. 
It  is  just  the  same  as  if,  instead  of  "  survivor,"  it  had  been  the 
"  longer  liver." 

^  SS  BoftT.  266. 
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•The  Xiord  Chancellor  of  Ireland  seemed  to  think  that  *84 
that  construction  was  excluded  by  the  language  of  the 
clause,  which  is,  that  they  were  to  take  as  '^  tenant  in  common, 
and  not  as  joint  tenants,"  and  that  if  the  survivor  took  that  would 
be  taking  as  joint  tenants.  But  that,  I  conceive,  with  all  defer- 
ence to  the  Lord  Chancellor  of  Ireland  is  entirely  an  erroneous 
construction.  There  is  no  inconsistency  in  giving  an  estate  to  the 
^'  survivor,"  because  those  who  have  a  life  interest  are  to  take  as 
tenants  in  common,  as  has  been  pointed  out  in  several  cases ;  par- 
ticularly in  a  case  which  has  been  adverted  to  in  the  argument, 
and  which  occurred  in  the  Court  of  Queen^s  Bench  of  Doe  v. 
Abejf.^  There  the  Court  pointed  out  clearly  that  there  was  no 
inconsistency  in  saying  that  certain  persons  were  to  take  as  ten- 
ants in  common,  but  with  the  benefit  of  survivorship,  for  that 
though  they  had  in  some  respects  a  less  beneficial  interest,  yet,  in 
other  respects,  they  had  a*  more  beneficial  interest  than  as  joint 
tenants.  At  all  events  it  is  sufficient  to  say  it  is  a  difierent 
estate,  and  there  is  no  inconsistency  in  giving  it  to  the  ^*  sur- 
vivors," though  it  is  said  that  they  are  to  take  as  tenants  in 
common. 

I,  therefore,  think  it  clear  that  the  appellant,  Mrs.  Taaffe,  as  the 
surviving  niece,  has  now  the  whole  interests  in  her  for  life,  and, 
subject  to  her  life  interest,  I  think  there  is  a  valid  gift  in  remain- 
der, in  thirds,  to  the  first  and  other  sons  of  each  tenant  for  life  in 
tail  male,  and  in  default  of  sons  to  the  daughters  of  each  of  the 
nieces. 

Then  the  question  is,  whether  the  daughter  of  one  niece,  who 
died  leaving  only  a  daughter,  takes  in  exclusion  of  the  male 
issue.  I  think  she  does  not.  I  shall  not  repeat  •  what  has  •  85 
been  gone  over  fully  by  the  Lord  Chancellor  upon  the  sub- 
ject of  cross  remainders.  I  take  it  that  the  doctrine  is  now  well 
established  tliat  whether  cross  remainders  are  to  be  implied  or  not 
is  a  mere  question  of  construction  upon  the  whole  face  of  the  will. 
And  wherever  there  are  limitations  in  tail,  or  in  tail  male,  '^  and 
in  default  of  such  issue  "  a  gift  over,  then  I  take  it  that  the  pre- 
sumption is,  that  that  means  in  default  of  issue  of  all  of  them. 
Now  that  is  the  case  here.  There  is  a  gift  to  each  of  the  daugh- 
ters, with  remainders  to  their  first  and  other  sons  in  tail  male, 
^*  and  for  default  of  such  issue,"  then  over.    I  think  that  means 

>  1  Mania  &  S.  428. 
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in  default  of  all  such  issue  male.  Tliat  would  be  the  primd  facie 
construction ;  and  I  think  that,  even  if  it  were  not  the  primd  facie 
construction,  there  are  indications  upon  the  face  of  this  will  to 
show  that  that  was  the  construction  which  this  testator  meant  to 
adopt. 

I  agree  with  an  observation  that  was  made  at  the  bar,  that  there 
is  nothing  more  fallacious  than  endeavouring,  first  of  all,  to  find 
out  the  intention  of  the  testator,  and  then  to  construe  the  words 
of  the  will  with  reference  to  that  supposed  intention.  But  here  I 
think  it  is  clear  that  the  testator  wished  that  his  estate  should  run 
in  the  male  line  to  the  exclusion  of  the  female  line ;  for  he  gives 
it  first  to  his  nephew  and  his  issue  male,  and  then  he  constitutes 
each  of  those  nieces  as  a  %tirp9  of  a  new  male  issue,  and  I  think 
that  view  is  strongly  confirmed  by  the  circumstance  pointed  out 
by  the  Lord  Chancellor,  that  he  desires  all  the  male  issue  of  each 
of  his  nieces  to  take  his  name,  whereas  he  gives  no  such  direction 
with  regard  to  the  daughters  who  are  to  take  upon  the  failure  of 
issue  male.  If  his  wish  to  perpetuate  his  name  could  not  be, 
by  reason  of  the  failure  of  issue  male  of  the  daughters, 
*86  *  capable  of  being  fulfilled,  then  he  gave  it  up  and  let  the 
thing  take  its  course. 

Upon  the  whole  I  think  that  the  judgment  of  the  Lord  Chan- 
cellor of  Ireland  is  wrong,  and  that  the  declaration  which  my 
noble  and  learned  friend  has  proposed  is  the  proper  one  to  be 
made.  With  respect  to  the  interest  of  the  several  parties,  there 
need  be  no  difficulty,  because  inasmuch  as  the  appellants  are  the 
surviving  niece  and  the  two  sons  who  take  all  between  them,  and 
who,  under  disentailing  deeds,  have  the  whole  among  them,  it  is 
sufficient  for  us  to  say  that  the  appellants  are  entitled  to  the  estate 
among  them. 

Lord  Chelmsford.  —  My  Lords,  I  agree  so  entirely,  with  the 
opinions  which  have  been  expressed,  that  I  should  have  abstained 
from  adding  any  thing  to  what  has  been  addressed  to  the  House, 
if  I  did  not  feel  that  it  would  hardly  be  propei^  to  dissent  from  the 
judgment  of  the  Lord  Chancellor  of  Ireland  without  stating,  how- 
ever shortly,  the  reasons  which  have  led  my  mind  to  a  conclusion 
opposed  to  that  which  he  has  formed. 

It  api)ears  to  me  that  the  three  nieces  of  the  testator  took  an 
estate  for  their  lives,  and  for  the  life  of  the  survivor  as  tenants  in 
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common,  and  not  three  distinct  estates  for  life,  transmissible  in 
their  separate  lines. 

It  was  conceded  in  the  argument  that  the  creation  of  a  tenancy 
in  common  amongst  the  three  nieces  was  not  inconsistent  with  a 
remainder  of  the  whole  estate  to  the  survivor  for  her  life.  But 
some  stress  was  laid  upon  the  collocation  of  the  words  expressing 
the  survivorship,  and  also  upon  those  words  being  in  the  singular 
number  instead  of  running  in  the  usual  form,  ^^  for  the  term  of 
their  natural  lives,  and  the  lives  and  life  of  the  survivors  and 

*  survivor  of  them."  This,  however,  appears  to  me  to  create  *  87 
no.  serious  objection  to  the  construction  which  I  have  adopt- 
ed. The  estate  given  to  the  nieces  was  a  vested  remainder,  after 
the  estate  tail,  to  the  sons  of  Daniel  Perrall.  The  three  nieces 
having  survived  the  testator,  the  remainder  vested  in  them  all.  If 
one  or  two  of  them  had  died  in  the  testator's  lifetime,  the  remain- 
der would  have  vested  in  the  two  survivors,  or  in  the  sole  survivor. 
But  the  remainder  to  the  sons  of  the  nieces  could  not  take  effect 
till  the  death  of  the  survivor.  This  appears  not  only  from  the 
words  "  and  the  survivor  of  them,"  in  the  devise  to  them  for  life, 
but  also  from  the  words  introductory  to  the  remainder  to  their 
sons,  ^'  and  from  and  after  their  decease,"  whicli,  following  imme- 
diately upon  the  life  estate,  which  was  not  to  end  till  the  death  of 
ihe  longest  liver  of  the  nieces,  can  only  be  understood  to  mean 
after  the  decease  of  all  of  them,  and  not  after  their  respective 
deceases. 

This  view  of  the  devise  to  the  nieces  appears  to  dispose  of  the 
whole  case.  For  unless  the  respondents  can  establish  the  scheme 
of  the  will  to  be  to  give  a  separate  third  to  each  of  the  nieces,  and 
afterwards  to  their  sons  and  daughters  in  separate  succession  to 
each,  the  whole  foundation  for  their  construction  fails.  There  can 
then  remain  no  other  manner  of  construing  the  will  than  by  hold- 
ing the  gift  to  the  first  and  other  sons,  and  the  heirs  male  of  their 
bodies,  to  be  a  gift  to  them  as  a  class.  If,  according  to  the  argu- 
ment of  the  respondents,  the  estate  was  originally  divided  among 
the  nieces  In  thirds,  each  of  which  was  afterwards  settled  upon 
sons  and  daughters  in  the  separate  line  of  each,  there  would  be  n<. 
meaning  in  the  words  ^'  in  equal  proportions " ;  but  upon  the 
other  construction  these  words  become  significant  in  the  event 
(which  has  happened)  of  two  only  out  of  the  three  nieces 

*  having  sons.    This  view  of  the  will  is  not  interfered  with    *  88 
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by  the  words  '^  the  elder  of  such  sons  of  each  of  my  said 
niecesy  &c.  being  always  to  be  preferred  and  to  take  before  the 
younger,"  which  fall  in  just  as  naturally  with  the  notion  of  the 
devise  to  the  sons  of  each  being  intended  to  them  as  a  class,  as 
with  the  idea  of  separate  limitations  in  the  line  of  each  niece  ;  as 
their  object  is  merely  to  regulate  the  priority  in  the  separate  lines 
where  there  are  sous  to  take. 

This  being  the  opinion  which  I  have  formed  of  the  manner  in 
which  the  sons  of  the  nieces  became  entitled,  it  is  almost  unneces- 
sary for  me  to  consider  the  question  as  to  the  implication  of  cross 
remainders.  But  if  any  thing  were  wanting  to  postpone  the  inter- 
est of  the  daughters  of  the  nieces  until  tlie  failure  of  the  sons  and 
their  heirs  male,  the  words  introducing  the  devise  to  the  daugh- 
ters, ^^  and  for  default  of  such  male  issue,"  would  surely  be  suf- 
ficient, as  the  daughters  could  not  take  until  all  the  male  lino  of 
the  sons  previously  mentioned  had  failed,  which  would  necessitate 
the  implication  of  cross  remainders  between  them.  . 

With  respect  to  the  interest  to  be  taken  by  the  daughters  of  the 
nieces,  it  was  pointed  out  by  my  noble  and  learned  friend  (Lord 
Grauworth)  in  the  course  of  the  argument,  that  the  respondent, 
who  is  the  daughter  of  one  of  the  nieces,  Julia  Anne,  was  alive  at 
the  date  of  the  will,  and  is  mentioned  in  it,  and,  consequently,  on 
the  death  of  the  testator  she  took  a  vested  remauider.  This  would 
open  from  time  to  time  to  let  in  other  daughters  of  her  mother  (if 
she  had  any),  and  also  the  daughters  of  her  aunts.  It  seems  clear 
that  this  vested  estate  could  not  be  a  fee,  on  account  of  the  ulti- 
mate devise  to  the  use  of  the  testator's  own  right  heir. 
*  89  If  it  were  necessary  to  construe  this  devise  to  the  *  daugh- 
ters of  the  nieces,  I  should  be  disposed  to  think  that  the 
daughters  would  take  estates  in  tail.  The  words  which  introduce 
the  ultimate  remainder  to  the  right  heir  are  '^  in  default  of  such 
issue  male  and  female."  These  words  cannot  mean  in  default  of 
sons  and  daughters  of  the  nieces,  because  there  is  a  previous  limi- 
tation to  the  heirs  male  of  the  bodies  of  the  sons  to  which  the 
words  ^^  issue  male  "  would  more  naturally  refer.  If  the  words 
^«  issue  male  "  cannot  refer  to  sons,  the  words  '^  issue  female," 
which  immediately  follow,  cannot  refer  to  daughters.  And  this 
construction  being  excluded,  there  is  no  other  which  will  satisfy 
the  evident  intention  of  the  testator  than  one  which  will  postpone 
the  estate  of  the  heir  at  law  till  an  indefinite  failure  of  issue  male 
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and  female.  The  decision  of  the  preyious  points  of  the  case,  how- 
ever, renders  it  unnecessary  to  enter  more  particularly  into  this 
last  question. 

Lord  Kjngsdown  entirely  agreed  with  the  judgment  proposed  by 
the  Lord  Chancellor. 

« 

A  question  was  raised  as  to  costs. 

Their  Lordships  thought  that  the  difficulty  had  been  created  by 
the  testator  himself;  that  the  principle  on  which,  under  such  cir- 
cumstances, costs  were  ordered  to  come  out  of  the  estates,  applied 
here ;  and  as  all  the  parties  interested  were  before  the  House, 
there  was  no  difficulty  in  making  the  order. 

The  following  order  was  afterwards  entered  on  the  Journals  :  — 
"  That  the  decretal  order  of  the  Court  of  Chancery  in  Ireland, 
of  the  15th  of  February,  1861,  be  reversed ;  and  it  is  hereby 
declared  that,  according  to  the  true  interpretation  *  of  the  will  *  90 
of  John  Ferrall,  the  remainder  limited  to  the  daughters  of 
Julia  Anne  Conmee,  Rose  Ferrall,  and  Bridget  Ferrall,  on  default 
of  issue  male  taking  under  prior  limitations,  does  not  fall  into  pos- 
session until  there  be  a  failure  of  issue  male  of  all  the  three  nieces 
described  in  the  prior  limitations  ;  and  it  is  further  ordered,  that 
the  costs  of  this  appeal,  both  of  the  appellants  and  of  the  respon- 
dent Catherine  Conmee,  by  Mathew  Conmee,  the  committee  of  her 
estate,  be  paid  out  of  the  real  estate  the  subject  of  the  appeal. 
That  the  cause  be  remitted  back  to  the  Court  of  Chancery  in  Ire- 
land, to  do  therein  as  shall  be  just  and  consistent  with  this  decla- 
ration, direction,  and  judgment. 

Lords'  Journals,  3d  April,  1862. 
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EYRE  V.  BURBIESTEa 
^862.     April  1,  4,  7 ;  Biaj  20. 

Thomas  Joseph  Etbe,  Appdlant. 

John  W.  Bubmesteb  and  others,  Retpondents. 

Mortgage.    JRdease,    Forgeries.    Fraud.    Accounts. 

E.  was  the  holder  of  a  moHgage  on  lands  given  him  by  John  S^  who  was  laigelj 
his  debtor.  John  S.  afterwards  mortgaged  these  lands  to  the  directors  of  a 
banking  company*  as  secoritj  for  existing  debts  and  for  some  fresh  advances. 
Before  these  advances  were  actually  made  the  solicitor  for  the  directors  dis- 
covered that  the  lands  had  been  previously  mortgaged  to  E.  The  directors 
refused  to  complete  the  transaction  with  John  S.  unless  E.'s  interest  in  the 
lands  was  released.  John  S.  represented  to  them  -that  it  would  be  easy  to 
procure  the  release,  as  K's  mortgage  was  only  a  collateral  security ;  he  ap- 
plied to  E.,  who  consented  to  give  the  release  on  getting  proper  securities  in 
substitution  for  the  mortgage.  By  deeds  duly  executed  between  £.  and  John 
S.,  the  latter  pretended  to  give  substituted  securities,  among  others,  railway 
shares  and  a  promissory  note.  The  release  was  executed  by  E.  The  substi- 
tuted securities,  the  shares  and  the  note,  proved  to  be  foigeries :  — 

Heldf  reversing  the  decree  of  the  Court  below,  that  E.  had  not,  by  exe- 

*  91  cuUng  the  release,  lost  his  right  against  the  mortgaged  lands,  *  the  re- 
lease having  been  obtained  from  him  by  fraud,  that  even  if  Jc^hn  S.  had 
conveyed  the  released  lands  to  the  directors  they  could  on^y  ha^vft  ^l5^i^T\oii^ 
under  him  against  E.,  and  that  the  release,  valid  against  John  S.  and  those 
who  claimed  under  him,  was  invalid  as  against  E.,  who  claimed  not  only  not 
under  John  S.,  but  against  him  by  title  paramount 

It  was  ordered  that  if  any  of  the  securities  obtained  by  E.  when  he  executed  the 
release,  were  valid,  they  were  to  be  taken  into  consideraUon  in  the  accounts 
directed. 

This  was  an  appeal  against  a  decree  of  the  Lord  Chancellor  of 
Ireland. 

The  appellant  had  employed  John  Sadleir  as  his  solicitor.^  In 
the  course  of  that  employment  John  Sadleir  had  obtained  money 
from  him  to  be  invested  on  mortgage  securities,  which  did  not  ap- 
pear to  be  satisfactory.  The  appellant  complained  of  this  conduct, 
i^nd  John  Sadleir  agreed  to  give  the  appellant,  by  way  of  security, 
a  mortgage  upon  certain  lands  belonging  to  him,  John  Sadleir,  and 
situated  at  Eilcommon  and  other  places  in  the  county  of  Tip- 
perary. 

^  See  the  case  of  Eyre  v,  McDowell,  ante,  vol.  9,  p.  619. 
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On  the  20th  October,  1854,  John  Sadleir  executed  a  mortgage  of 
these  lauds,  subject  to  redemption  on  the  payment  of  what  was 
due.  J.  B.  Kennedy  solicitor,  of  the  firm  of  Morrogh  and  Ken- 
nedy, of  Dublin,  was  appointed  by  the  appellant  and  John  Sadleir, 
the  agent  of  the  property.  John  Sadleir  was  to  be  at  liberty  to 
sell  these  lands,  the  appellant  concurring  in  such  sales,  and  the 
money  produced  thereby  was  to  be  applicable  to  the  payment  of 
the  appellant's  claims.  This  mortgage  was  registered  19th  Decem- 
ber, 1854.  John  Sadleir  being  deeply  indebted  to  the  London  and 
County  Joint  Stock  Banking  Company,  by  deeds  dated  2d  August 
and  7th  and  8th  September,  1855,  conveyed  to  certain  persons,  as 
trustees  on  behalf  of  that  company,  various  estates  (includ- 
ing *  those  Already  mortgaged  to  the  appellant)  for  the  *92 
purpose  of  meeting  these  debts.  The  conveyances  were 
made  to  three  persons  ;  they  were  Burmester  and  Law  (two  direc- 
tors of  the  London  and  County  Bank)  and  James  Sadleir,  who,  on 
behalf  of  his  brother,  and  in  his  own  character  of  chairman  of  the 
Tipperary  Joint  Stock  Banking  Company  (to  which  John  Sadleir 
was  also  indebted),  was  treated  as  being  interested  in  the  property. 
The  consideration  for  this  conveyance  consisted  partly  of  money 
already  due,  and  partly  of  a  sum  of  95,0002.  then  agreed  to  be  ad- 
vanced to  John  Sadleir,  which  sum  he  represented  would  be  suf- 
ficient to  clear  off  all  his  liabilities.  On  the  13th  August,  1855, 
Mr.  Stevens,  of  the  firm  of  Wilkinson  and  Stevens,  the  solicitors 
for  the  London  and  County  Bank,  carried  the  deeds  to  Dublin,  and 
applied  at  the  offices  of  Messrs.  Morrogh  and  Kennedy  there,  to 
obtain  their  assistance  in  registering  these  deeds.  Mr.  J.  B.  Ken- 
nedy, on  examining  them,  informed  Mr.  Stevens  that  some  of  the 
estates  included  in  them  were  already  mortgaged  to  the  appellant. 
This  information  was  sent  to  London,  and  the  directors  of  the 
London  and  County  Bank  refused  to  proceed  with  the  business 
unless  the  appellant  gave  a  release  of  his  mortgage.  Mr.  Wilkin- 
son saw  John  Sadleir  on  the  subject,  and  was  told  by  him  that 
there  would  be  no  difficulty  in  procuring  the  release,  as  the  mort- 
gage was  merely  a  collateral  security.  John  Sadleir  did  apply  to 
the  appellant  for  this  purpose.  Letters  passed  between  John  Sad- 
leir, Mr.  Kennedy,  and  the  appellant,  and  the  consent  was  obtained. 
John  Sadleir  intimated  this  fact  to  the  London  and  County  Bank, 
and  tlie  advance  which  had  be^n  part  of  the  consideration  for  the 
deeds  of  the  2d  and  7th  August^  but  which  had  not  been  actually 
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made  at  that  time,  was  then  completed.    On  the  5th  October,  1855, 
the  appellant  executed  a  deed,  of  release  (registered  20th 

*  93    November,  1855,)  which  had  the  *  eflTect  of  reconveying  the 

lands  to  John  Sadleir,  who  made  no  fresh  conveyance  of 
them  to  the  respondents.  Articles  of  agreement,  under  seal,  dated 
6th  October,  1855  (but  not  actually  executed  till  the  13th  October, 
1855)  were  made  between  John  Sadleir  of  the  first  part,  the  ap- 
pellant of  the  second  part,  and  James  Sadleir  of  the  third  part. 
The  articles  recited  the  mortgage  of  the  20th  October,  1854,  and 
that  the  appellant  had  consented,  instead  of  the  securities  given 
by  that  deed,  to  accept  the  securities  after  mentioned,  and  to  re- 
lease the  lands  in  the  manner  expressed  in  the  deed  of  the  5tli 
October,  1855  ;  that  John  Sadleir  *had  handed  over  to  Eyre 
20,000  shares  of  5/.  each  in  the  Royal  Swedish  Railway  Company, 
bearing  interest  at  five  per  cent. ;  in  consideration  of  which  prem- 
ises, it  was  witnessed  that  John  Sadleir  assigned  these  shares  to 
Eyre,  subject  to  be  retransferred  to  John  Sadleir,  if  Eyre  should 
be  repaid  his  advances  by  other  means ;  and  John  Sadleir  cove- 
nanted that  the  shares  were  in  full  force  and  in  no  way  forfeited 
or  encumbered  ;  and  for  a  further  security  John  Sadleir  covenanted 
before  the  1st  January  then  next,  to  convey  the  Cooluamuck  estate 
described  as  consisting  of  lots  1,  2,  5,  7,  8,  9, 10, 11,  and  12,^  and 
the  fee  and  inheritance  thereof,  to  Eyre ;  and  John  and  James 
Sadleir  covenanted  that  if  any  delay  should  be  made  in  the  pay- 
ment of  the  interest  or  dividends  secured  by  these  articles,  to  the 
full  amount  in  each  year  of  5000/.  at  the  least,  John  or  James 
Sadleir  would  pay  such  sum  as  would  make  up  the  deficiency. 
And  whereas  John  Sadleir  had  indorsed  to  Eyre  a  promissory  note 
of  W.  Dargan,  Esq.,  for  12,000/.  payable  in  May,  1856,  it  was 

agreed  that  Eyre  might  receive  the  amount  of  the  said  note, 

*  94    but  that  he  should  still  bo  entitled  *  to  receive  5000/.  in  each 

year,  in  addition  thereto,  and  whereas  under  the  deed  of 
October,  1854,  3000/.  would  become  payable  to  Eyre  on  the  20th 
of  that  month  of  October,  out  of  the  rents  and  profits  granted  by 
that  deed,  John  Sadleir  covenanted  that  he  would  before  the  1st 
November  then  next,  pay  the  said  sum  of  3000/.,  and  that  such 
payment  should  not  be  deemed  a  part  payment  of  the  5000/.  so 
thereby  secured. 

^  See  ante,  voL  9,  p.  619. 
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^    All  the  throe  parties  executed  these  articles  of  agreement.    The 
railway  shares  and  the  promissory  note  were  forgeries. 

John  Sadleir  committed  suicide  in  February,  1856. 

In  June,  1856,  the  trustees  under  the  deeds  of  August  and 
September,  1855,  presented  a  petition  to  the  Encumbered  Estates 
Court,  praying  that  the  lauds  conveyed  to  them  under  those  deeds 
of  August  and  September,  1855,  might  be  sold  to  pay  off  encum- 
brances. The  estates  were  sold,  and  by  an  order  of  the  Master  of 
the  Rolls,  of  the  20th  June,  1857,  it  was  directed  that  the  proceeds 
of  the  sale  should  be  vested  in  the  persons  named  in  the  deeds  of 
September,  1855,  as  trustees  for  the  London  and  County  Bank. 
On  the  3d  May,  1858,  a  draft  schedule  of  encumbrances  on  the 
estates  was  filed  by  the  respondents  ;  but  the  name  of  the  appel- 
lant was  not  therein  mentioned.  On  the  28d  June,  1858,  the  ap- 
pellant filed  his  objections  to  the  schedule,  setting  forth  the  facts 
already  stated,  and  claiming  to  be  entitled  as  encumbrancer  on 
these  estates  under  the  deed  of  20th  October,  1854,  as  fully  as  if 
he  had  not  executed  the  deed  of  reconveyance  of  the  5th  Oc- 
tober, 1855,  which  had  been  obtained  from  him  by  the  fraud  and 
forgeries  of  John  Sadleir.  The  respondents  answered  this  affida- 
vit of  objections,  insisting  that  the  appellant  had  executed  the 
deed  of  5th  October,  1855,  under  the  professional  advice, 
*  and  with  the  assistance  of  Kennedy,  and  consequently  *  95 
witli  full  knowledge  of  the  facts  ;  that  they,  the  respondents, 
knew  nothing  of  the  defectiveness  of  the  securities  for  his  advances 
which  the  deed  of  October,  1854,  had  been  given  to  secure,  and 
that  his  reconveyance  to  John  Sadleir  had  put  an  end  to  his  claim 
to  the  estates  comprised  in  that  deed. 

On  the  31st  October,  1859,  Judge  Longfield  made  an  order 
declaring  the  deed  of  release  of  5th  October,  1855,  to  be  valid  as 
between  the  appellant  and  the  respondents.  This  order  was  taken 
by  appeal  to  the  Court  of  Chancery,  and  on  the  30th  May,  1860, 
by  a  judgment  of  the  Lord  Chancellor  Brady  and  the  Lord  Justice 
Blackburn,  was  affirmed.    The  present  appeal  was  then  brought. 

Mir,  W.  M,  James  and  Sir  H.  Cairns  QMr,  Edmond  Beales  was 
with  them),  for  the  appellant.  —  The  deed  of  release  was  obtained 
by  fraud,  and  the  knowledge  of  Kennedy  does  not  bind  the  appel- 
ant, for  Kennedy  acted  more  in  the  character  of  solicitor  to  John 
Sadleir  than  to  the  appellant ;  and  he  was  employed,  too,  as  the 
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agent  for  the  bank  in  putting  deeds  on  the  register.  [Reference 
was  made  to  the  evidence  to  establish  these  facts.]  The  deed  of 
release  was  taken  to  Ireland,  and  was  delivered  by  Kennedy,  not 
to  the  bank,  but  to  John  Sadleir,  in  whose  possession  it  continued 
till  his  death.  On  his  death  it  was  found,  and  handed  over  as  a 
matter  of  course  to  the  bank  for  the  benefit  of  which  it  appeared 
to  have  been  executed.  Any  pretence  therefore  of  notice  to  the 
appellant  through  Kennedy  fails.  No  doubt  the  appellant  had  en- 
tered into  an  agreement  to  execute  a  release  of  these  lands  on  re- 
ceiving genuine  securities.  These  he  did  not  receive.  The  bank 
did  not  purchase  this  deed,  gave  no  consideration  for  it ;  for, 

*  96    in  truth,  *  whatever  the  bank  did  was  done  before  the  deed 

was  executed.  It  was  not,  therefore,  a  purchaser  of  the 
benefit  given  by  this  deed,  but  was  a  stranger  to  the  deed  in  fact 
as  w^ll  as  law.  The  directors  had  rested  satisfied  with  the  promise 
of  Sadleir  that  he  would  obtain  a  release.  That  could  not  afiect 
the  appellant;  Hatchell  v.  Cremome^  was  a  much  stronger  case 
than  this.  There  A.,  being  entitled  under  a  deed  of  1784  to  a 
charge  affectiilg  the  estate  of  B.,  executed  in  1814  a  release  (for 
which  no  consideration  was  actually  given),  in  order  to  enable  B. 
to  sell  the  estate  for  the  payment  of  creditors  claiming  under  a  pre- 
vious trust  deed :  a  decree  to  account  and  report  the  priority  of  en- 
cumbrance was  made.  The  release  had  not  been  impeached  in  any 
way ;  but  it  was  held  that  the  charge  of  A.  retained  its  priority 
under  the  deed  of  1784,  except  as  to  purchasers  who  had  bought 
upon  the  faith  of  the  release.  Unless  that  case  is  distinctly  over- 
ruled it  is  decisive  of  the  present.  So  in  Cohhett  v.  Broch*^  the 
same  principle  was  adopted.  There  the  deed  was  enforced  because 
those  who  sought  to  enforce  it  were  really  purchasers  for  valuable 
consideration.  [The  Lord  Chancellor  referred  to  Lord  Commis- 
sioner Rawlinson's  opinion  in  Hkcheox  v.  Sedgwick^  where  Sir 
John  Fagg's  case  was  cited.]  Those  were  instances  in  which  an 
innocent  purchaser  was  protected;  but  the  respondents  here,  as 
representing  the  bank,  were  not  purchasers.  Here  John  Sadleir 
might  be  treated  as  taking  the  release  as  a  trustee  for  the  bank ; 
but  if  he  obtained  that  by  fraud  it  cannot  confer  a  beneficial  inter- 
est on  the  bank,  SchoUfield  v.  Templer.^    It  was  there  laid 

*  97    down  that  by  seeking  to  derive  a  benefit  under  *  a  fraudu- 

*  Lloyd  &  6.  temp.  Flunk.  236.         '  2  Vera.  159. 

*  20  Beav.  524.  «  H.  R.  V.  Johns.  155, 4  De  G.  &  J.  429 
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lent  transaction,  or  to  retain  any  benefit  resulting  therefrom,  a 
third  person,  however  innocent  of  the  fraud  in  its  inception,  be- 
came particeps  critninis.  Then  the  principle  in  the  National  Hx- 
change  Company  v.  Drew^  and  the  New  Brunswick  Company  v. 
Conybeare  ^  applies,  and  the  compcTny  is  bound  by  the  acts  of  its 
agents.  Here  the  evidence  shows  that  before  the  transaction  was 
completed  between  John  Sadleir  and  the  respondents,  they  were 
aware  of  the  prior  encumbrance  to  the  appellant.  It  was  a  fallacy 
in  the  Court  below  to  say  that  the  respondents  got  this  property 
discharged  from  the  appellant's  encumbrance.  John  Sadleir  got 
it  in  that  way  by  means  of  the  release  ;  but  he  never  conveyed  the 
released  property  to  the  respondents.  They  had  no  conveyance 
but  of  the  property  upon  which  the  appellant  had  a  prior  encum- 
brance. And  it  was  equally  a  fallacy  to  say  that  unless  the  re- 
spondents could  be  fixed  with  a  participation  in  the  fraud,  they 
were  entitled  to  hold  the  property  which  had  been  thus  acquired. 
The  estate  being  infected  with  fraud  in  Sadleir's  hands,  it  was 
equally  so  in  the  hands  of  the  respondents.  They  might  have  a 
right  of  action  agauist  Sadleir  for  not  doing  what  he  had  promised, 
but  that  gave  them  no  rights  in  equity  against  the  appellant.  The 
transaction  of  the  loan  was  completed  before  Sadleir  was  requested 
to  obtain  the  release.  He  then  promised  to  obtain  it ;  but  he  was 
bound  to  obtain  it  ia  an  honest  way,  and  not  having  so  done  he 
cannot  retain  it,  nor  can  others  obtain  a  beneficial  interest  in  it 
from  him. 

^The  Solicitor' General  {Sir  B.  Palmer)  and  Mr.  Ser-  •98 
jeant  Sullivan  (of  the  Irish  bar)  QMr.  H,  Stevens  was  with 
them),  for  the  respondents.  —  The  evidence  here  shows  that  Wil- 
kinson and  Stevens  were  the  only  solicitors  that  acted  for  the  re- 
spondents, that  Kennedy  appeared  to  be  acting  for  Eyre,  and  that 
the  respondents  believed  him  to  be  the  appellant's  solicitor.  There 
is,  therefore,  no  ground  whatever  for  pretending  that  the  claim  of 
the  respondents  is  to  be  impeached  on  account  of  their  conduct  in 
the  matter.  The  Swedish  Railway  shares  were  undoubtedly  for- 
geries ;  but  the  Goolnamuck  estate  was  a  valuable  property,  and 
the  appellant  has,  by  a  decision  of  this  House,^  obtained  the  bene- 
fit of  that.    The  appellant,  therefore,  stands  in  no  worse  situation 

^  2  Macq.  Scotch  App.  108.  '  Eyre  v.  McDowell,  ante,  vol  9,  619. 

*  9H.UCai.  711. 
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than  the  respondents  as  to  security.  And  the  fraud  of  Sadleir 
cannot  affisct  the  respondents,  who  are  bond  fide  purchasers,  Sturge 
Y.  Starr.^ 

The  respondents  here  are  purchasers  for  value  without  notice, 
and  that  fact  is  a  defence  for  them  against  a  title  whether  legal  or 
equitable.  Joyce  v.  De  Moleym?  The  respondents  gave  valuable 
consideration  for  this  release.  The  advance  fA  9o,000Z.  pervaded 
the  whole  of  the  transaction,  and  what  was  done  under  the  cove- 
nant for  further  assurance  enures  for  their  benefit  [The  Lord 
Chancellor.  —  How  came  the  release  to  be  made  to  John  Sadleir 
alone  ?  that  was  not  in  pursuance  of  the  covenant  for  further  as- 
surance.] It  was  in  part  performance  of  the  covenant  to  make 
the  original  conveyance  effectual.  The  estate  is  now  in  the  re- 
spondents.   It  feeds  the  stipulation  created  by  Sadleir^s  obligation 

to  convey  to  the  respondents  an  unencumbered  estate.  The 
*  99    release  *  is  an  act  by  Eyre  in  concurrence  with  Sadleir's 

stipulation  to  convey.  [Lord  Cranworth.  —  There  can  be 
no  stipulation  of  John  Sadleir  binding  as  against  the  appellant.] 
Tliere  may  be,  if  made  with  Eyre's  knowledge  and  concurrence. 
It  was  so  here :  Eyre's  employment  of  Kennedy  as  his  solicitor 
must  affect  Eyre  with  the  knowledge  which  Kennedy  had  of  the 
whole  transaction.  [The  Lord  Chancellor. — The  natural  con- 
clusion of  the  transaction  would  have  been  a  conveyance  by  Sad- 
leir under  his  covenant  for  further  assurance.  Suppose  before 
that  was  made  Eyre  had  discovered  the  fraud  which  had  been 
practised  upon  him,  could  he  not  have  filed  a  bill  to  prevent  the 
conveyance  ?]  Put  it  thus :  this  was  an  equitable  interest  out- 
standing on  an  encumbrance  —  the  release  by  Eyre  is  a  discharge 
of  that  encumbrance  in  favour  of  the  mortgagee  —  the  interest 
then  ceased  to  have  an  existence  in  equity.  A  conveyance  of  the 
equitable  interest,  after  the  encumbrance  was  at  an  end,  would 
have  been  a  mere  idle  form,  and  could  not  have  altered  the  legal 
position  of  the  respondents.  Jones  v.  Kearney^  shows  that,  under 
circumstances  stronger  than  the  present,  the  new  conveyance  must 
be  taken  as  a  graft  upon  the  old,  and  it  was  there  distinctly  stated 
that  if  a  man  sells,  with  a  covenant  for  further  assurance,  an  es- 
tate, the  title  to  which  is  afterwards  defeated,  and  be  subsequently 
acquires  a  new  and  valid  title  to  it,  equity  fastens  itself  on  the  new 

»  2  Mylne  &  K.  196.  »  1  Drury  &  War.  134. 

*  2  Jones  &  L.  874. 
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tide  for  the  benefit  of  the  purchasers.  The  principle  of  that  case 
is  directly  applicable  here.  The  moment  there  was  a  discharge  of 
Eyre's  interest,  the  benefit  of  that  discharge  enured  to  the  respon- 
dents, and  there  was  no  other  act  necessary  to  give  it  them. 
The  estate  *  of  the  appellant  had  only  an  existence  for  the  *  100 
purpose  of  securing  a  charge.  That  was  discharged  by  the 
release,  having  obtained  which,  John  Sadleir  had  done  all  that  he 
was  required  to  do  in  order  to  perfect  the  title  of  the  respondents, 
and  no  equitable  interest  remained  in  him  which  it  was  necessary 
for  him  to  convey.  Eyre  knew  that  he  was  going  to  give  a  release 
for  the  benefit  of  the  persons  for  whom  a  charge  on  the  property 
had  been  created.  Under  such  circumstances  he  cannot  be  allowed 
subsequently  to  say,  as  to  such  persons,  that  he  was  defrauded  out 
of  the  release,  Cobbett  v.  Brock}  There  was  negligence  on  his 
part  or  he  could  not  have  been  defrauded.  He  neither  made  in- 
quiries of  the  Swedish  Railway  Company,  nor  of  Mr.  Dargan ;  he 
trusted  himself  entirely  to  John  Sadleir.  The  respondents  were 
not  bound  to  make  these  inquiries,  nor  are  they  to  suffer  for  his 
fault  in  not  making  ^them.  A  purchaser  is  not  bound  to  inquire 
^  into  the  arrangements  between  his  vendor  and  the  vendor^s  encum- 
brancer, Jones  V.  Powhs?  The  conveyance  to  the  respondents  had 
no  condition  connected  with  it.  And  as  ^'  against  a  purchaser  for 
valuable  consideration,  without  notice,  the  Court  will  give  no  as- 
sistance," Phillips  V.  PhUtips.^  Here,  too,  the  deeds  were  in  the 
custody  of  John  Sadleir,  who  held  them  as  trustee  for  the  respon- 
dents, and,  under  such  circumstances,  they  have  an  advantage 
over  the  first  encumbrances  of  which  a  Court  of  equity  will  not  de- 
prive them,  and  there  is  no  necessity  for  them  to  get  in  the  legal 
estate  in  order  to  secure  this  advantage.  Stanhope  v.  Earl  Vemey} 
[The  Lord  Chancellor.  —  That  is  because  at  that  time  a 
termor  *  could  not  maintain  ejectment  without  producing  *  101 
the  demise.  The  law  on  this  matter  is  explained  in  Maun- 
drell  V.  MaundrdL^"] 

The  advance  of  the  95,0002.  made  by  the  respondents,  though 
made  before  the  release  was  executed,  was  as  good  a  consideration 
as  if  the  money  liad  been  advanced  at  the  moment. 

Mr.  W.  M.  James  replied. 

^  20  Beav.  524.  «  2  Eden,  81. 

*  d  Mybe  &  K.  581.  *  10  Yes.  271. 

*  31  Law  J.  N.  S.  Ch.  821. 
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MftjSO. 

The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  the 
facts  material  for  the  decision  of  this  appeal  are  few,  and  may  be 
shortly  stated.  lu  October,  1854,  the  late  Mr.  John  Sadleir  made 
a  mortgage  to  the  appellant,  Mr.  Eyre,  of  certain  estates  in  Ire- 
land, to  secure  the  payment  by  Sadleir  to  Eyre  of  considerable 
sums  of  money.  Afterwards,  and  in  September,  1855,  John 
Sadleir,  being  very  largely  indebted  to  the  London  and  County 
Joint  Stock  Bank,  conveyed  these  estates  and  other  large  estates 
in  Ireland  to  the  respondents,  who  represent  the  bank,  to  secure 
such  debt  and  further  advances  then  made  by  the  bank  to  Sadleir. 
No  mention  was  made  by  Sadleir  to  the  respondents  of  the  fact  of  the 
mortgage  to  Eyre ;  but  the  estates  in  question  were  conveyed  by 
Sadleir  to  them  as  free  from  any  encumbrance.  Before  this  mort- 
gage to  the  bank  was  completed  by  registration  of  the  deeds  in 
Ireland,  the  fact  of  Eyre's  mortgage  was  discovered  by  the  agents 
of  the  respondents,  who  therefore  refused  to  allow  the  arrangement 
between  Sadleir  and  themselves  to  remain  unless  he  obtained  a 
release  from  Eyre  of  the  estates  in  question.  This  Sadleir 
*  102  engaged  to  do ;  and  he  prevailed  upon  Eyre  *  to  execute  a 
deed  of  reconveyance  to  Sadleir  himself  of  these  estates, 
in  consideration  of  Eyre's  receiving  from  Sadleir  other  securities 
of  equal  or  greater  value.  The  substituted  securities  consisted 
chiefly  of  a  large  number  of  shares  in  the  Royal  Swedish  Railway, 
and  of  a  promissory  note  for  12,000Z.,  expressed  to  be  made  and 
signed  by  Mr.  Dargan.  But  the  shares  were  fictitious,  having  been 
fabricated  by  John  Sadleir  for  the  purpose,  and  the  promissory 
note  was  a  forgery.  An  actual  fraud  of  a  gross  and  criminal 
character  was  therefore  committed  by  Sadleir  upon  Eyre ;  and 
by  means  of  that  fraud  the  release  of  Eyre's  mortgage  was 
obtained. 

The  release  was  contained  in  a  deed  dated  the  5ih,  but  executed 
on  the  13th  of  October,  1855.  By  it  Mr.  Eyre  reconveyed, 
granted,  released,  and  confirmed  unto  John  Sadleir  the  estates 
comprised  in  the  mortgage  deed  of  October,  1854.  No  considera- 
tion for  this  reconveyance  is  expressed  in  the  deed  itself,  but  the 
real  agreement  between  the  parties  is  contained  in  a  contempo- 
raneous agreement  of  the  6th  of  October,  1855.^ 

After  the  execution  of  this  deed  of  reconveyance  to  John 

^  See  this  agreement  stated,  ante,  p.  93. 
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Sadleir  no  further  conveyance  was  made  by  Sadleir  to  the  re- 
spondents. They  were  assured  of  the  fact  of  the  reconveyance, 
and  the  mortgage  was  either  completed  or  allowed  to  continue. 
The  estate  so  reconveyed  by  Eyre  remained  in  John  Sadleir  until 
he  committed  suicide  in  the  month  of  February,  1856.  On  that 
event,  the  fraud  of  Sadleir  was  discovered. 

These  estates  have  been  since  sold  by  an  order  of  the  Encum- 
bered Estates  Court  in  Ireland.  With  respect  to  the  proceeds  of 
that  sale,  a  contest  has  arisen  between  Eyre  and  the  London 
and  County  Bank  ;  Eyre  claims  the  *  benefit  of  his  original  *  103 
mortgage,  and  insists  that  the  reconveyance  is  void  for 
fraud.  The  bank  directors  claim  the  benefit  of  the  reconveyance 
as  purchasers  for  valuable  consideration,  without  notice  of  the 
fraud  committed  by  Sadleir  on  Eyre,  and  on  that  ground  the 
Court  below  has  given  judgment  in  their  favour. 

A  purchaser  for  valuable  consideration  without  notice,  will  not 
be  deprived  by  a  Court  of  equity  of  any  advantage  at  law  which 
he  has  fairly  obtained  for  his  protection.  But  in  the  present  case 
the  estate  reconveyed. by  Eyre,  remained 'in  Sadleir,  and  was  never 
*  conveyed  by  Sadleir  to  the  bank.  In  answer  to  this  objection,  the 
respondents  insist  on  the  estoppel  created  by  the  previous  convey- 
ance. This  answer  would  be  good  as  against  Sadleir  and  all 
claiming  under  him.  The  estoppel  created  by  the  antecedent  con- 
tract and  conveyance  by  Sadleir  would  bind  parties  and  privies, 
that  is,  Sadleir  and  those  claiming  under  him.  But  the  claim  of 
Eyre  is  against  Sadleir  by  paramount  right,  to  recover  the  estate 
of  which  Eyre  had  been  deprived  by  fraud,  and  Sadleir  acquired 
no  interest  to  feed  his  prior  contract  by  virtue  of  that  fraudulent 
transaction. 

It  is  urged  by  the  respondents  that  the  reconveyance  when  made 
by  Eyre  enabled  Sadleir  to  obtain  money  from  the  bank,  and  that 
the  mortgage  was  completed  on  the  faith  of  the  reconveyance. 
The  evidence  does  not  appear  to  me  to  prove  either  of  these  posi- 
tions. But  granting  that  it  does,  the  reconveyance  was  to  Sadleir 
and  was  obtained  by  him  by  fraud  and  covin.  There  was  no  con- 
tract or  direct  communication  between  the  respondents  and  Eyre, 
who  acted  with  perfect  bona  fides.  The  respondents  left  Sadleir  to 
obtain  the  reconveyance,  and  they  can  claim  the  benefit  of  it  only 
under  Sadleir,  whose  act  they  must  take  as  it  is.  If  (which 
is  not  proTed)  *  they  had  advanced  money  to  Sadleir  on    *  104 
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the  faith  of  the  release  and  their  actual  possession  of  it,  but 
without  taking  a  conveyance,  they  might  have  had  a  lien  on  the 
deed  itself ;  but  their  interest  in  the  estate  being  equitable  only 
would  still,  in  my  opinion,  have  been  subject  to  the  superior  equity 
of  Eyre.  Whilst  the  estate  remained  in  Sadleir,  so  long  was  it 
liable  to  be  pursued  and  recovered  by  Eyre.  But  there  is  no  suf- 
ficient proof  of  any  such  advance  by  the  bank  ;  and  the  only  foun- 
dation of  the  bank's  claim  is  the  mortgage  by  Sadleir  prior  to  the 
deed  of  reconveyance.  That  mortgage  and  contract  would  bind 
any  interest  subsequently  acquired  by  Sadleir.  But  under  the  re- 
conveyance he  obtained  none  ;  for,  as  between  Sadleir  and  Eyre, 
the  latter  was  still  the  owner,  and  might  at  any  time  during  the 
life  of  Sadleir,  by  bill  in  equity  have  set  aside  the  release,  and  ob- 
tained a  reconveyance  of  the  estate,  and  an  interim  injunction 
to  restrain  any  alienation  of  it  by  Sadleir.  This  equitable  title 
still  remains  unimpaired,  and  ought  to  be  preferred  to  any  claim 
by  the  bank. 

I  tlierefore  advise  your  Lordships  that  the  orders  of  the  Court 
below  be  reversed,  and  that  it  be  declared  that  the  claim  of  the 
appellant  to  priority  in  respect  of  his  mortgage,  ought  to  have 
been  allowed ;  and  that  the  case  be  remitted,  with  that  declara- 
tion, to  the  Landed  Estates  Court.  If  the  appellant  has  obtained 
any  additional  security  under  the  agreement  of  the  6th  October, 
1855,  not  comprised  in  his  original  mortgage,  that  must  be  given 
up  or  accounted  for  to  the  bank. 

Lord  Cranworth.  —  My  Lords,  the  deed  by  which  the  appellant 
conveyed  to  John  Sadleir  his  equitable  interest  in  the  lands  in 
question,  was  executed  by  him  on  the  13th  of  October, 
*  105  *  1855.  Nothing  was  done  altering  the  rights  of  the  appel- 
lant and  the  respondents  under  that  deed,  between  the  time 
of  its  execution  and  the  death  of  John  Sadleir.  So  that  the  ques- 
tion as  to  their  rights  may  be  considered  as  if  it  had  arisen  imme- 
diately after  the  execution  of  that  deed. 

Suppose  then  that  the  appellant  had,  on  the  day  after  he  exe- 
cuted the  deed,  discovered  the  fraud  which  had  been  practised  on 
him,  and  had  then  immediately  filed  a  bill  against  John  Sadleir, 
and  prayed  that  he  might  be  directed  to  reconvey  the  property  to 
him,  what  defence  could  Sadleir  have  set  up  to  such  a  bill  ?  I 
can  discover  none.    The  fraud  practised  on  the  appellant  would 
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certainly  have  entitled  him  to  the  relief  sought  in  such  a  bill, 
unless  Sadleir  could  have  shown  that,  there  were  rights  in  third 
persons,  which  presented  a  bar  to  what  would  otherwise  be  a  very 
clear  equity. 

Suppose  then  that  Sadleir  had  insisted  on  the  claims  now  made 
by  the  respondents,  as  precluding  him  from  reconveying  the  estates 
to  the  appellant,  and  that  they  had  consequently  been  made  co- 
defendants,  what  case  could  they  have  presented  to  the  Court  ? 
They  might  have  said  truly  that  they  had  advanced  a  very  large 
sum  of  money  to  John  Sadleir,  on  his  assurance  that  he  would,  by 
way  of  security,  convey  to  them  the  lands  in  question  free  from 
the  appellant's  encumbrance,  and  so  that  the  conveyance  executed 
by  the  appellant  on  the  13th  of  October,  though  made  to  John 
Sadleir,  was  in  truth  made  to  him  on  their  behalf.  But  this  would 
have  amounted  to  no  more  than  an  allegation  that  what  John  Sad- 
leir took  by  the  conveyance  in  question,  he  took  as  their  trustee. 
The  appellant  might  well  assent  to  this  proposition  ;  for  what  Sad- 
leir so  took  was  only  an  estate  liable  to  be  defeated  by  the 
appellant,  on  the  ground  of  the  fraud  practised  *  on  him.  *  106 
In  such  a  case  the  cestui  que  trust  can  be  in  no  better  situa- 
tion than  the  trustee.  Whatever  would  be  an  answer  to  one, 
would  be  an  answer  to  the  other. 

When  the  appellant  executed  the  conveyance  to  Sadleir,  all  the 
advances  by  the  respondents  in  respect  of  which  they  claim  to  con- 
sider it  as  having  been  executed  for  their  benefit,  had  been  already 
made.  But  they  contend  that  their  equitable  rights  are  to  be  con- 
sidered as  having  arisen,  not  when  the  deed  was  executed,  but  at 
an  earlier  date  ;  that  is,  at  the  time  when  the  appellant  agreed  to 
execute  it.  They  say  that  on  the  faith  of  an  assurance  by  the  ap- 
pellant that  he  would  release  the  lands  in  question  from  whatever 
claim  he  had  on  them,  they  made  the  advances,  or  a  part  of  the 
advances,  for  which  they  claim  to  have  a  charge  on  those  lands  ; 
that  on  the  faith  of  his  promise  to  release  the  lands,  they  altered 
their  position,  and  so  are  equitably  entitled  to  say  that  bis  convey- 
ance was  a  conveyance  made  for  their  benefit. 

Tliere  can  be  no  doubt,  as  a  proposition  of  law,  that  if  a  person 
who  has  a  charge  on  lands,  enters  into  a  valid  agreement  with  the 
owner  to  release  his  charge  for  the  purpose  of  enabling  the  owner 
to  raise  money  on  mortgage,  and  on  the  faith  of  that  agreement 
communicated  to  the  mortgagee,  the  mortgage  is  made,  then  the 

[79] 


*106  OASES  IN  THE  HOUSE  OF  LORDS. 

person  who  has  the  prior  charge  can  never  set  it  up  against  the 
mortgagee  who  has  advanced  his  money  in  confidence  that  the 
prior  charge  would  be  released.  But  here  there  are  no  facts  to 
warrant  the  application  of  such  a  principle.  An  attention  to  the 
dates  of  the  various  dealings  among  the  parties,  makes  this  abun- 
dantly clear. 

Mr.  Wilkinson's  report  to  the  bank,  which  led.  to  the  advance  of 
95,0002.  to  John  Sadleir,  was  made  on  the  31st  of  July, 

*  107    1855  ;  and  on  that  same  day  the  directors  agreed  *  to  make 

the  advance.  On  the  following  day  (i.  e.  1st  August), 
John  Sadleir  executed  to  the  bank  twenty  deeds  of  conveyance  of 
his  different  Irish  estates,  in  trust  for  sale ;  three  of  these  convey- 
ances were  conveyances  of  the  land  already  mortgaged  to  the  ap- 
pellant, but  they  contained  no  reference  to  that  prior  mortgage. 
On  the  13th  of  August,  prior  to  which  day  70,000/.,  part  of  the 
95,000Z.,  had  been  already  advanced  to  John  Sadleir,  Stevens,  one 
of  the  solicitors  of  the  bank,  having  gone  to  Dublin  for  the  purpose 
of  causing  the  twenty  deeds  to  be  registered,  was  informed  by 
Kennedy  of  the  existence  of  the  appellant's  mortgage ;  and  he  im- 
mediately communicated  the  information  so  received  to  Wilkinson, 
his  partner,  by  letter,  and  to  John  Sadleir  by  telegraph,  both  of 
them  being  then  in  London.  On  that  same  evening  Jghn  Sadleir 
wrote  to  the  appellant,  who  was  at  Bath,  proposing  to  substitute 
other  securities  for  that  comprised  in  his  mortgage  of  the  20th 
October,  1854,  and  suggesting  to  him  that  he  shojild  refer  to  Ken- 
nedy the  task  of  carrying  the  proposed  alteration  into  effect.  On 
the  next  day  (the  14th),  the  appellant  sent  John  Sadleir's  letter 
to  Kennedy,  who  was  in  Dublin,  together  with  a  short  letter  from 
himself,  saying  little  more  than  that  Kennedy's  letter  would  speak 
for  itself.  On  the  17th  Kennedy  arrived  at  Bath,  and  there  dis- 
cussed with  the  appellant  the  proposed  substitution  of  the  new  se- 
curities, in  the  place  of  those  which  he  then  held ;  and  late  at 
night  on  the  same  day  he  reached  London  and  had  an  interview 
with  John  Sadleir.  On  the  following  day  (Saturday  the  18th) 
Kennedy  had  a  long  interview  with  John  Sadleir,  when  the  terms 
of  the  proposed  arrangement  were  fully  discussed.  After  which 
he  wrote  a  long  letter  to  the  appellant  at  Bath,  detailing  the  par- 
ticulars of  the  proposed  new  securities,  and  enclosing  the 

*  108    form  of  a  letter  to  be  written  by  the  appellant,  *  if  he 

should  decide  on  accepting  the  arrangement.    The  appel- 
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lant  being  satisfied  with  Kennedy's  letter,  wrote  and  sent  to  Ken- 
nedy, on  the  20th,  a  letter  according  to  the  form  which  be  (Ken- 
nedy) had  sketched,  and  which  is  in  the  following  words :  — 

"  Bath,  August  20, 1856. 

"  Dear  Sib,  —  Upon  the  terms  stated  in  your  memorandum  of 
the  18th  instant,  I  will  release  the  Irish  estates  of  Kilcommon, 
Shebane,  Boygaun,  Gastlegrace,  and  Glowmore,  from  the  indem- 
nity given  me  upon  them  under  the  deed  of  the  20th  of  August, 
1854,  and  I  request  you  will  prepare  the  necessary  documents  for 
my  signature." 

The  date,  20th  August,  1854,  given  as  the  date  of  the  deed,  is 
evidently  a  mistake  for  20th  of  October,  1854. 

Up  to  this  time  the  appellant  had  certainly  done  nothing  bind- 
ing him  to  release  his  original  security ;  and  before  this  time  the 
whole  of  the  95,0002.  had  been  advanced  by  the  bank  to  John  Sad- 
leir,  or  to  his  brother  James,  to  whom  he  authorised  the  bank  to 
pay  the  money  on  his  account. 

The  evidence  as  to  this  part  of  the  case  stands  thus  :  70,000!., 
part  of  the  95,000/.,  had  been  advanced  before  Stevens  discovered, 
on  the  13th  of  August,  the  existence  of  the  appellant's  security. 
The  remaining  25,000/.  were  paid  on  the  15th  to  James  Sadleir  by 
direction  of  his  brother  John,  in  two  checks  on  the  bank,  one  for 
10,000/.  the  other  for  15,000/.,  both  of  which  checks  were  pre- 
sented to  and  paid  by  the  bank  on  the  17th.  It  is  certain,  there- 
fore, that  no  part  of  the  95,000/.  was  advanced  in  reliance  on  the 
appellant's  agreement  to  release  his  security,  though  undoubtedly 
the  last  sum  of  25,000/.  was  advanced  on  the  assurance  of  John 
Sadleir  that  he  would  obtain  such  a  release  from  the  appel- 
lant. This,  *  however,  could  have  no  other  effect  than  that  *  109 
of  making  John  Sadleir,  when  he  obtained  the  release  from 
the  appellant,  a  trustee  for  the  respondents  of  whatever  he  so  ob- 
tained ;  and  this,  as  I  have  already  said,  would  not  have  enabled 
them  to  set  up  against  the  appellant  any  ground  of  defence  not 
open  to  John  Sadleir  himself. 

It  was  argued  on  behalf  of  the  respondents  that  the  whole 
25,000/.  cannot  be  considered  as  having  been  advanced  till  after 
the  20th  of  August,  when  the  appellant  agreed  to  substitute  the 
new  for  the  old  securities.    The  ground  of  this  argument  was,  that 
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though  the  two  checks  for  10,000Z.  and  15,000Z.  were  paid  by  the 
bank  on  the  17th  of  August,  being  three  days  before  the  appel- 
lant's engagement  of  the  20th,  yet  the  15,000Z.  cannot  be  consid- 
ered as  having  been  really  paid  till  some  days  afterwards.  James 
Sadleir,  who  was  employed  by  his  brother  John  in  applying  the 
95,0002.  in  liquidation  of  numerous  demands  on  him,  applied  the 
15,000Z.  check  in  taking  up  a  promissory  note  for  that  amount, 
which  had  been  given  by  James  to  the  respondents  for  securing 
the  repayment  of  money  advanced  by  them  to  him,  and  which  fell 
due  on  the  17th.  But  the  respondents,  it  seems,  retained  the  note 
for  some  days  afterwards,  by  way  of  security  that  the  registration 
of  all  the  deeds  given  to  them  by  John  should  be  duly  completed 
in  Dublin.  And,  therefore,  it  was  argued,  the  advance  was  not 
fully  made  till  after  tlie  transaction  relative  to  tliat  note  was  con- 
cluded. I  cannot  attribute  any  weight  to  that  argument.  The 
note  which  the  respondents  held  was  given  by  James  Sadleir  ex- 
pressly as  a  security  for  an  advance  to  himself,  and  to  secure  his 
own  debt.  The  bank  refused  to  treat  it  as  a  matter  in  which  John 
was  concerned;  and  when,  therefore,  on  the  final  advance  of  the 
25,000/.  James  allowed  the  bank  to  continue  to  hold  the 
*  110  note  as  a  *  security  that  the  deeds  should  all  be  duly  regis- 
tered, that  was  a  mere  private  arrangement  between  him 
and  the  bank,  to  which  John  was  an  entire  stranger.  It  was  a 
security  given  by  James  to  protect  the  bank,  but  in  no  respect 
altered  the  relation  between  John  and  the  bank. 

It  must  not,  however,  be  understood  as  being  my  opinion  that 
even  if  the  advance  of  the  whole  95,000/.  had  been  subsequent  to 
the  appellant's  agreement  to  release  his  security,  but  prior  to  the 
deed  of  the  18th  of  October,  this  would  have  destroyed  the  equi- 
table rights  of  the  appellant  as  against  the  bank.  In  such  a  state 
of  circumstances  the  respondents  might  have  had  an  equitable 
right  to  compel  the  appellant  to  perform  his  contract  with  Sadleir, 
that  is,  to  release  his  original  security  on  having  th«  new  securities 
substituted.  To  this  the  appellant  would  not,  I  presume,  have 
objected.  But  I  see  no  ground  for  thinking  that,  even  in  such 
circumstances,  the  release  being  fraudulently  obtained,  ?Fithout 
giving  to  the  appellant  the  proposed  new  securities  which  consti- 
tuted the  consideration  for  his  release,  could  be  set  up  against  him 
by  the  bank  any  more  than  by  John  Sadleir  himself.  If  indeed 
the  release  to  Sadleir  had  preceded  the  advance  of  the  money,  and 
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if  that  advance  had  heen  made  on  the  faith  of  the  title  which  the 
release  gave,  or  appeared  to  give,  to  John  Sadleir,  the  case  would 
have  been  different.    The  bank  would  then  have,  altered  its  rela- 
tion with  John  Sadleir,  relying  on  what  was  in  effect  a  represen- 
tation by  the  appellant  under  his  hand  and  seal,  that  so  far  as 
related  to  his  security,  the  title  of  John  Sadleir  was  clear ;  and  it 
would  be  no  answer  to  the  bank,  by  the  appellant,  to  say  that  his 
execution  of  the  deed  had  been  obtained  by  means  of  a  gross 
fraud  practised  on  him.    The  respondents  might  truly  say  they 
were  no  party  to  the  fraud,  and  had  acted  on  the  faith  of 
*  a  deed  which  he  had  executed,  and  which  they  had  a    *  111 
right  to  presume,  and  did  presume,  had  been  fairly  obtained 
from  him.     But  this  was  not  the  real  state  of  the  circumstances. 
It  is  certain  that  all  the  money  had  been  advanced  long  before  the 
deed  was  executed,  in  reliance  on  John  Sadleir's  assurance  that 
such  a  deed  should  be  obtained.    John  Sadleir  did  obtain  a  release, 
but  he  did  so  by  means  of  a  fraud,  which  made  tiie  deed  void  in 
equity  as  between  him  and  the  appellant ;  and  the  equitable  right 
of  the  appellant  to  get  himself  restored  to  the  situation  in  which 
be  stood  before  the  fraud  practised  on  him,  is  paramount  to  all 
other  equitable  rights  which  have  not  accrued  to  innocent  persons, 
ignorant  of  the  fraud,  and  acting  on  the  faith  of  the  instrument 
executed  by  the  appellant. 

On  these  grounds,  I  am  of  opinion  that  the  order  of  the  Court 
of  Appeal  in  Chancery  in  Ireland,  bearing  date  the  30th  of  May, 
1860,  was  erroneous,  and  ouglit  to  be  reversed;  and  that  the* 
Court  ought  to  have  declared,  in  conformity  with  the  appellant's 
petition  of  appeal  to  that  Court,  that  the  appellant  is  entitled  tt> 
a  lien  on  the  proceeds  of  the  sales  of  the  lands  comprised  in  the 
mortgage  of  the  20th  of  October,  1854,  according  to  the  rights  con- 
ferred by  that  deed,  as  if  the  deed  of  the  5th  of  October,  1855,  had 
never  been  executed,  and  with  that  declaration  ought  to  have  re- 
mitted the  matter  to  the  Landed  Estates  Court. 

Lord  Chelmsford.  —  My  Lords,  the  Court  of  Appeal  in  Ireland 
decided  this  case  in  favour  of  the  respondents,  on  the  short  ground 
that  they  were  purchasers  for  valuable  consideration,  without 
notice,  and  were  therefore  entitled  to  the  benefit  of  the  re- 
lease obtained  from  Eyre,  upon  the  covenant  for  *  further  *  112 
assurance  contained  in  the  deed  of  the  Ist  August,  1855,. 
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and  also  upon  the  agreement  of  John  Sadleir,  to  procure  the 
release  ;  the  advance  of  the  95,000/.  made  by  the  bank  pervading 
the  whole  transaction.  The  learned  Judges  appear  not  to  have 
thought  it  necessary  to  enter  into  any  consideration  of  the  conflict- 
ing equities  of  the  parties ;  upon  which,  however,  the  question  of 
their  respective  priorities  essentially  depends.  The  release  of  his 
security  by  Eyre  as  between  him  and  John  Sadleir  was  absolutely 
void  ;  but  it  is  contended  on  behalf  of  the  respondents,  that  Eyre 
is  estopped  by  the  circumstances  of  the  case  from  denying  to  the 
respondents  the  benefit  of  this  release ;  and  the  real  question  in 
the  case  is  whether,  although  Eyre's  deed  had  no  operation  as  be- 
tween him  and  John  Sadleir,  the  respondents  have  a  right  to 
insist  upon  its  being  effectual  to  remove  Eyre's  security  out  of 
their  way. 

It  is  worthy  of  remark,  that  Eyre  derived  no  advantage  at  all 
from  the  transaction  respecting  the  release ;  but  that  it  was  of 
great  importance  to  the  interests  of  the  bank,  and  of  John  Sadleir. 
The  respondents  had  actually  advanced  70,000/.  to  John  Sadleir 
before  they  were  informed  of  the  existence  of  Eyre's  deed.  They 
had,  therefore,  the  strongest  motive  to  endeavour  to  improve  their 
own  security,  by  refusing  to  complete  the  proposed  loan  until  a 
release  could  be  obtained  from  Eyre ;  and  John  Sadleir  was  in- 
terested in  obtaining  the  release,  that  he  might  not  lose  the  unpaid 
portion  of  the  advance  of  95,000/.  The  respondents  and  'John 
Sadleir  had,  therefore,  one  common  object  in  the  transaction  with 
Eyre ;  and  through  their  solicitor,  were  regularly  informed  of 
the  progress  of  the  negotiations  to  procure  tiie  release,  and  were 
aware  that  Kennedy  was  employed  to  conduct  them  to  their 
*  113  termination.  On  the  other  hand,  Eyre  was  *  ignorant  that 
the  release  was  required  for  the  purposes  of  the  respon- 
dents; a  fact  which  appears  to  have  been  studiously  concealed 
from  him  throughout  the  transaction.  The  subject  was  introduced 
to  him  by  the  letter  of  John  Sadleir  of  the  13th  August,  1855,  by 
which  he  was  induced  to  believe  that  what  he  was  called  upon  to 
do  was  in  accordance  with  the  proviso  contained  in  the  indemnity 
deed  of  the  20th  October,  1854. 

It  was  said  in  argument  for  the  respondents  that  Eyre  knew  that 
John  Sadleir  was  about  to  deal  with  some  other  person,  and 
wanted  the  release  for  that  purpose.  But  all  that  Eyre  knew  was 
what  John  Sadleir  chose  to  tell  him,  which  was,  that  be  was  pro- 
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posing  to  transfer  ^^  the  lands  included  in  the  deed,  to  enable  him 
to  pay  up  on  all  his  shares  in  the  Royal  Swedish  Railway,  and  to 
provide  for  other  payments,  such  as  calls  on  the  East  Kent  shares  " ; 
and  Kennedy,  in  his  affidavit  in  the  Lauded  Estates  Court,  says, 
^'  that  Eyre,  to  his  knowledge,  was  not  aware  of  any  transactions 
relating  to  the  lands  between  John  Sadleir  and  the  London  and 
County  Bank,  nor  that  John  Sadleir  was  indebted  to  the  bank,  or 
that  the  reconveyance  and  release  proposed  to  be  executed,  had 
any  reference  whatever  to  any  security  given  or  to  be  given  by 
John  Sadleir  to  the  bank  afifecting  the  lands." 

But  the  respondents  seek  to  affect  Eyre  with  knowledge  of  John 
Sadleir's  transactions  with  the  bank,  on  the  ground  that  they  were 
known  to  Kennedy,  who  acted  as  his  solicitor  in  the  matter  of  the 
release  ;  and  they  contend  that  it  is  therefore  not  open  to  Eyre  to 
assert  his  ignorance  of  the  bank  being  purchasers  of  the  release 
for  valuable  consideration.  Kennedy  was  the  person  who  informed 
Stevens,  the  solicitor  to  the  bank,  of  the  existence  of  Eyre's  secur- 
ity, and  *'  he  knew  that  the  bank  had  agreed  to  advance  a 
large  sum  of  money  for  the  purpose  *  of  relieving  John  *  114 
Sadleir  from  his  pressing  liabilities ;  that  part  of  the  money 
had  been  already  advanced,  and  that  the  mortgage  to  Eyre  must 
be  eiflier  released  or  satisfied  immediately,  or  the  bank  would  not 
advance  any  more  money,  or  carry  out  the  arrangements  with 
John  Sadleir."  Now,  although  Kennedy,  in  the  faithful  discharge 
of  his  duty  to  his  client,  ought  to  have  communicated  to  him  these 
circumstances,  which  he  must  have  known  that  John  Sadleir  had 
intentionally  concealed,  yet  if  the  knowledge  possessed  by  Ken- 
nedy is  of  such  a  nature  as  to  be  properly  imputed  to  his  client, 
the  question  would  arise,  what  effect  it  would  have  upon  the  rights 
of  Eyre  as  against  the  bank  ?  It  was  contended  on  the  part  of  the 
appellant  that  it  is  not  every  description  of  knowledge  possessed 
by  a  solicitor  employed  in  any  particular  transaction  that  can  be 
treated  as  the  actual  knowledge  of  the  client.  All  matters  affect- 
ing the  title  to  property,  or  the  interests  of  other  persons  in  con- 
nection with  it,  all  circumstances  which  would  entitle  parties  to 
equitable  priorities,  or  change  the  character  of  rights  which  de- 
pend upon  want  of  notice,  if  known  to  the  solicitor,  have  the  same 
efiect  as  if  actually  known  to  the  client.  But  I  am  not  aware 
that  this  imputed  knowledge  has  ever  been  extended  to  matters 
which  have  no  reference  to  rights  created  or  affected  by  the  trans- 
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action,  but  which  merely  relate  to  the  motives  and  objects  of  the 
parties,  or  to  the  consideration  upon  which  the  matter  in  hand  is 
founded. 

Suppose,  however,  it  should  be  assumed  that  Eyre  knew  all  that 
was  known  to  Kennedy,  and  that  he  therefore  knew  that  John 
Sadleir  wanted  the  release  for  the  respondents,  who  were  pur- 
chasers of  it  for  valuable  consideration,  what  would  be  the  con- 
sequence ?    Could  it  be  said  that  this  would  restrain  him  in 

*  115    conscience   from   disputing  *  the  validity  of  the  release 

actually  given,  notwithstanding  that  it  had  been  fraudu- 
lently obtained  from  him  ? 

It  is  insisted  that  Eyre  must  be  bound  by  the  letter  of  the  20th 
August,  1855,  to  release  the  estates.  But  to  whom  was  he  bound  ? 
Not  to  the  respondents,  for  with  them  he  entered  into  no  engage- 
ment. He  undertook  with  Kennedy,  as  the  solicitor  of  John  Sad- 
leir, to  release,  upon  the  terms  of  the  memorandum  of  the  18th 
August,  1855.  These  terms  were,  that  he  was  to  have  in  lieu  of 
his  existing  security,  genuine  Swedish  Railway  shares,  and  a  ' 
genjuine  promissory  note  of  Mr.  William  Dargan,  for  12,000Z. 
The  respondents  were  cognizant  of  all  that  was  going  on. 

When  Kennedy  was  about  to  proceed  to  Bath  to  procure  the  re- 
lease from  Eyre,  in  a  letter  of  the  16th  August,  1855,  he  informed 
Stevens,  the  solicitor  of  the  bank,  of  his  intentions.  When  the 
arrangements  with  Eyre  were  concluded,  Kennedy  communicated 
the  fact  to  Stevens,  in  a  letter  of  the  18th  August,  1855,  in  which 
he  expressed  a  hope  that  he  should  have  the  necessary  deed  exe- 
cuted in  a  week  or  ten  days.  On  whose  account  was  this  letter 
written  ?  Certainly  not  on  account  of  Eyre,  for  he  had  nothing 
to  do  with  the  transaction  between  John  Sadleir  and  the  respon- 
dents, nor  can  he  be  presumed  in  any  way  to  have  authorised  Ken- 
nedy to  write  this  letter.  Upon  the  intimation  which  it  contained, 
the  respondents  proceeded  to  compile te  the  advance  of  the  95,0007. 
to  John  Sadleir.  They  did  not  advance  their  money  upon  the  re- 
lease itself,  but  upon  the  faith  and  expectation  that  a  release  would 
be  executed.  They  relied  upon  John  Sadleir,  and  not  upon  any 
agreement  with  Eyre.  They  might  have  secured  themselves  (but 
did  not)  by  being  made  parties  to  the  deed  of  release  from  Eyre, 
or  by  taking  the  release  to  themselves.    They  clearly  acted 

*  116    improvidently  *  and  incautiously.     On  the  other  hand,  no 

blame  can  justly  be  imputed  to  Eyre.    He  agreed,  in  ac- 
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cordance,  as  he  supposed,  with  the  terms  of  his  original  deed,  to 
give  a  release  upon  having  genuine  securities  substituted  for  the 
one  which  he  held.  He  received  instead,  fabricated  and  worthless 
documents,  and  executed  a  deed  which  was  wholly  inoperative  as 
between  him  and  the  releasee. 

What  equity,  under  these  circumstances,  can  the  respondents 
have  to  insist  that  the  deed  shall  be  available  to  give  them  a 
priority  over  Eyre's  security?  The  release  was  obtained  from 
Eyre  by  Sadleir's  fraud  and  forgery.  He  has  failed  to  procure  for 
the  respondents  what  he  promised  them  they  should  have.  They, 
trusting  to  him,  have  been  deceived  and  disappointed,  and  must 
abide  by  the  consequences.  They  have,  in  my  opinion,  not  a 
shadow  of  equity  against  Eyre  to  have  the  validity  of  this  deed 
established  so  far  as  their  interests  are  concerned ;  but  Eyre  is 
entitled  to  repudiate  the  transaction  altogether,  and  to  have  the 
deed  delivered  up  to  be  cancelled.  I  am  clearly  of  opinion  that 
the  decree  appealed  from  ought  to  be  reversed. 

LoBD  .KiNGSDOWN. — I  entirely  agree  with  your  Lordships  in 
this  case.  I  had  prepared,  at  some  length,  the  reasons  which  have 
led  me  to  the  same  conclusion ;  but  after  the  full  explanations 
which  have  been  already  given  of  this  case,  I  think  it  better  to 
spare  your  Lordships  the  trouble  of  hearing  those  reasons. 

■■ 
The  following  order  was  afterwards  entered  on  the  Journals :  — 
'^That  the  order  of  the  Landed  Estates  Court  in  Ireland, 
dated  Slst  October,  1859,  and  the  order  of  the  Court 
•of  Appeal  in  Chancery  in  Ireland,  dated  the  80th  of   *117 
May,  1860,  be  reversed  ;  and  it  is  declared,  that  the  appel- 
lant is  entitled  to  priority  over  the  London  and  CoHnty  Bank  in 
respect  of  his  mortgage  deed  of  the  20th  of  October,  1854,  in  the 
proceedings  mentioned.    And  it  is  ordered,  that  the  cause  be  re« 
mitted  back  to  the  Landed  Estates  Court  in  Ireland,  to  do  therein 
as  shall  be  just  and  consistent  with  this  declaration  and  judg^ 
ment" 

0 

Lords'  Journals,  20th  Maj,  1862. 
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BETT8  V.  MENZIES. 
1861.    June  28 ;  July  1,  9,  3,    1862.    February  2^;  Jane  5. 

WiLUAM  Betts,  Plaintiff  in  error. 

R.  D.  Menzies  and  T.  Wildet,  Defendants  in  error. ^ 

Patent.     Specification.     Constntction.    Evidence.    Jury. 

Where  two  specificatdons,  of  different  dates,  relating  to  the  same  external  ob- 
jects, contain  terms  of  art,  though  the  expressions  used  in  both  are  identical, 
their  construction  cannot  be  declared  to  be  the  same  without  the  meaning  and 
use  of  the  terms  of  art  employed  therein  being  first  ascertained  by  evidence, 
and  being  shown  to  be  the  same  at  the  date  of  both  the  specifications. 

An  antecedent  specification  declaring  a  principle,  but  not  disclosing  a  practica- 
ble mode  of  obtaining  a  result,  is  not  to  be  held  to  be  an  anticipation  of  a 
subsequent  specification  relating  to  the  same  matter  which  does  disclose  a  prac- 
ticable mode  of  producing  the  result  If  the  latter  specification  alone  supplies 
that  practicable  mode,  it  forms  the  groundwork  for  a  valid  patent. 

D.  in  1^04  took  out  a  patent  for  making  '<  a  new  article  of  trade,  which  I  de- 
nominate Albion  metal,  and  which  I  apply "  to  various  purposes,  such  as  the 
fiicings  of  cisterns,  cofiin  ^miture,  ^'  and  other  things  which  are  required  to  be 
made  of  a  flexible,"  &c.  substance.  I},  stated  in  his  specification  the  principle 
of  his  invention,  and  that  he  proposed  to  unite  lead  and  tin  by  pressure,  but  he 
did  not  state  the  exact  proportions  of  the  two  metals,  nor  give  with  precision 
the  mode  by  which  they  were  to  be  combined.  It  did  not  appear  that  the 
patent  had  been  acted  on. 

In  1849  B.  took  out  a  patent  for  "  a  new  manufacture  of  capsules,  and  of 

*118       a  material  to  be  employed  therein,  and  for  other  purposes."    *The 
new  material  was  to  be  composed  of  lead  and  tin  combined.    B.  speci- 
fied the  proportions  of  the  two  metals,  gave  the  details  of  the  mode  of  working 
in  order  to  combine  them,  and  did  not  claim  the  production  of  the  new  mate- 
rial, except  according  to  the  directions  he  had  given  for  its  production  :  — 

Held^  that  this  was  not  a  case  in  which  the  Court,  looking  at  the  two  instruments, 
could  determine  the  validity  of  the  latter  patent  as  a  matter  of  construction 
only ;'  that  evidence  must  be  resorted  to;  and  that  then  it  was  apparent  that 
the  earlier  patent  only  stated  a  principle,  and  that  the  latter  patent,  as  it  did 
not  claim  the  di^overy  of  the  principle,  but  only  a  new  mode  of  carrying  it 
into  effect,  was  valid. 

In  this  case  the  plaintiff  had  brought  an  action  against  the  de- 
fendants for  an  infringement  of  certain  letters  patent,  granted  to 
him  13th  of  January,  1849,  in  respect  of  an  invention  of  "  a  uevr 
manufacture  of  capsules,  and  of  a  material  to  be  employed  therein, 

1  Simpson  v.  Holliday,  Law  Bep.  1  H.  L.  818. 
*  Balston  v.  Smith,  11  H.  L.  Cas.  284. 
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and  for  other  purposes."  The  defendants  pleaded  first,  that  the 
plaintiff  was  not  the  true  and  first  inventor  of  the  said  supposed 
new  manufacture.  Secondly,  that  the  supposed  invention  was  not 
a  new  manufacture ;  and  also,  that  the  patent  had  not  been  granted 
as  alleged  ;  that.it  was  not  duly  enrolled  ;  and,  not  guilty.  Issue 
was  taken  on  all  these  pleas. 

The  plaintiff's  specification  stated  the  invention  in  these  terms  : 
*'  The  new  manufacture  of  a  material  to  be  employed  in  the  manu- 
facture of  capsules,  and  for  other  purposes,  consists  in  combining 
lead  with  tin,  by  covering  the  lead  with  tin  over  one  or  both  sur- 
faces of  the  lead,  and  reducing  the  two  metals  in  their  conjoined 
state  into  thin  sheets,  of  a  thickness  suitable  for  the  purposes  to 
which  they  are  to  be  applied.  And  for  the  purpose  of  so  prepar- 
ing lead  by  covering  the  same  with  tin  as  aforesaid,  I  first  cast  the 
molten  lead  in  an  ingot  mould  of  cast  iron  (or  other  suitable  ma- 
terial), and  constructed  in  the  usual  manner  of  ingot  moulds 
for  metal,  and  of  *  suitable  internal  dimensions  for  produ-  *  119 
cing  ingots  of  lead,  which  (for  the  manufacture  of  the  ma- 
terial for  capsules),  may  be  between  four  and  five  inches  wide  by 
about  tliree  quarters  of  an  inch  thick,  and  about  thirty  inches  in 
length,  with  a  few  inches  at  one  end  of  each  ingot,  gradually  re- 
duced in  thickness  in  the  manner  of  a  wedge.  I  also  cast  tin, 
either  into  similar  ingots  of  the  same,  or  nearly  the  same  descrip- 
tion as  the  aforesaid  ingots  pf  lead ;  or  the  tin  may  be  cast  into 
long  thin  strips,  of  nearly  the  same  width  as  the  aforesaid  ingots 
of  lead,  and  between  one  quarter  and  one  sixteenth  of  an  inch  in 
thickhess,  and  several  feet  in  length.  And  having  tlms  obtained 
the  lead  and  the  tin  in  suitable  states  for  beginning  the  rolling  or 
laminating  each  of  the  two  metals  separately  between  a  pair  or 
pairs  of  revolving  cylindrical  flatting  rollers,  of  the  construction 
usually  employed  for  rolling  or  laminating  ductile  metals,  I  pass 
and  repass  the  lead  one  or  more  time  or  times  through  or  between 
such  rollers,  that  is  to  say,  rolling  and  reroUing  the  ingot  of  lead 
as  many  times  as  may  be  requisite  for  reducing  the  lead  to  about 
one  fourth  of  an  inch  in  thickness,  and  thereby  the  ingot  of  lead 
will  become  greatly  elongated.  And  in  like  manner  I  roll  and  re- 
roU  the  tin  as  many  times  as  (according  to  its  original  thickness 
when  cast  as  aforesaid)  may  be  requisite  for  reducing  it  to  about 
one  twentieth  part  of  the'  thickness  to  which  the  lead  is  reduced  by 
rolling  as  aforesaid,  whatever  that  thickness  may  be.     The  lead 
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and  the  tin  having  been  thus  reduced  to  their  proper  relative 
thicknesses,  and  their  widths  being  nearly  alike,  and  even  surfaces 
of  each  of  the  two  metals  having  been  obtained  by  the  aforesaid 
rolling,  then,  in  case  it  is  intended  to  cover  both  sides  of  the  lead 
with  tin,  I  extend  a  long  strip  of  the  thin  tin.  (so  reduced  to 
relative  thickness  as  aforesaid)   flatways  upon  a  smooth 

*  120    *  table,  and  lay  a  shorter  strip  of  the  lead  (so  reduced  to 

relative  thickness  as  aforesaid),  very  evenly  upon  the  ex- 
tended tin,  with  one  end  of  the  said  strip  of  lead  conforming  with 
one  end  of  the  said  long  strip  df  tin,  and  then  I  fold  back  the  tin 
over  the  other  end  of  the  lead  (being  that  end  thereof  which  still 
retains  some  of  that  wedge-like  form  of  the  original  casting  of  the 
ingot  of  lead  already  mentioned),  and  consequently,  the  tin  when 
so  folded  will  apply  to  both  surfaces  of  the  lead  ;  I  then  cut  off 
the  long  strip  of  folded  tin  to  correspond  with  the  length  of  the 
lead ;  and  I  smooth  down  the  tin  with  any  convenient  wooden 
rubber,  or  otherwise,  so  as  to  take  out  all  wrinkles  in  the  tin,  snd 
bring  it  very  evenly  into  superficial  contact  with  the  lead,  and  with 
the  two  bordered  edges  of  the  strip  of  tin,  conforming  everywhere 
with  the  two  border  edges  of  the  lead,  so  as  to  insure  that  the  tin 
shall  cover  the  lead  as  completely  as  can  be  done ;  I  then  take  up 
the  lead  and  tin  together  from  off  the  said  table,  and  present  the 
folded  end  of  the  tin  to  a  pair  of  revolving  flatting  rollers,  which 
are  set  so  as  to  subject  the  two  metals  to  a  very  considerable  pres- 
sure, and  that  pressure,  at  the  same  time  that  it  reduces  the  thick- 
ness and  elongates  the  two  metals,  will  also  cause  their  surfaces  to 
adhere  together,  and  then  I  repass  the  conjoined  metal  again*  and 
again  between  the  said  rollers  for  further  reduction  and  elongation, 
and  at  every  succeeding  time  of  so  repassing,  the  adhesion  of  the 
two  metals  will  become  more  complete,  and  when  the  strip  of  con- 
joined metals  is  thus  become  elongated  to  a  considerable  length,  I 
find  it  is  convenient,  for  further  repetitions  of  the  rolling,  to  gather 
up  the  said  strip  (as  fast  as  it  comes  out  from  between  the  said 
pair  of  flatting  rollers)  into  a  spiral  coil."    The  specification  went 

on  to  describe  how  the  combined  mietal  thus  prepared  was 

*  121    again  to  be  rolled  as  often  *^  as  *  may  be  requisite  for  redu- 

cing the  said  strip  of  conjoined  metals  to  the  required  thin- 
ness. For  the  manufacture  of  capsules  the  material  so  prepared 
is  cut  into  discs  of  pieces  of  the  required  size."  It  then  stated 
that  the  material  might  be  applied  to  several  other  purposes,  be- 
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sides  that  of  making  capsules,  and  went  on  thus :  "  I  am  aware 
that  it  has  been  proposed  to  cover  lead  with  tin,  by  applying  the 
•tin,  when  in  a  state  of  fusion,  to  the  lead  when  adequately  heated, 
so  that  the  adhesion  of  the  two  metals  would  be  produced  by  the 
agency  of  heat  with  the  complete  fusion  of  the  tin ;  but  the  adhe- 
sion of  the  two  metals  in  my  new  material  is  produced  by  the 
agency  of  mechanical  pressure.  And  I  wish  it  to  be  understood 
that  I  do  not  claim  the  exclusive  use  of  the  several  processes  here- 
inbefore described  or  referred,  of  casting,  cutting,  and  rolling,  ex- 
cept when  the  same  are  employed  for  the  purposes  of  my  said 
invention.  And  I  hereby  declare  that  I  claim,  firstly,  the  manu- 
facture of  the  new  material,  lead  combined  with  tin,  on  one  or 
both  of  its  .surfaces,  by  rolling  or  other  mechanical  pressure,  as 
herein  described ;  secondly,  the  manufacture  of  capsules  of  the 
new  material  of  lead  and  tin  combined  by  mechanical  pressure,  as 
herein  described." 

The  cause  was  tried  before  Lord  Campbell  at  the  Middlesex  Sit- 
tings after  Trinity  Term,  1857,*when  the- plaintiff 's  specification 
having  been,  put  in,  and  witnesses  examined,  the  defendants,  for 
the  purpose  of  disproving  the  alleged  novelty  of  the  invention,  pro- 
duced the  specification  of  a  patent  granted  to  Thomas  Dobbs,  a 
chemist  of  King's  Norton,  in  Worcestershire,  dated  in  September, 
1804.  Dobbs  described  his  invention  as  ^'  a  new  article  of  trade, 
which  I  denominate  Albion  metal." 

Dobbs's  specification  was  in  these  terms :  ^^  My  said  inven- 
tion consists  in  plating,  coating,  or  uniting  lead  with  *tin,  *  122 
and  also  the  various  alloys  or  mixtures,  as  the  case  may  re- 
quire, which,  when  done,  I  denominate  Albioii  metal,  and  which  I 
apply  to  the  manufacturing  of  cisterns,  linings  for  cisterns,  cover- 
ing and  gutters  for  buildings,  boilers,  vats  and  linings,  cofiin  furni- 
ture, worms  for  distillers,  and  such  other  things  as  require  to  be 
made  of  a  flexible,  a  wholesome,  or  a  cheap  metallic  substance." 

^^  The  operation  of  coating  or  plating  lead  with  tin,  or  coating  or 
plating  alloyed  lead  with  tin,  or  with  alloyed  tin,  to  make  Albion 
metal,  I  perform  by  various  methods,  as  hereafter  described  ;  that 
is  to  say,  I  take  a  plate  or  ingot  of  lead,  or  alloyed  lead,  and  a 
plate  of  tin,  or  alloyed  tin,  of  equal  or  unequal  thicknesses,  and 
laying  them  together,  their  surfaces  being  clean,  pass  them  between 
the  rolls  of  a  flatting  or  rolling  mill  with  what  is  technically  called 
a  hard  pinch,  so  as  to  make  the  metals  cohere.    If  after  the  first 
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passage  of  the  plates  or  pieces  of  metal  between  the  rolls  the  plates 
or  pieces  do  not  sufficiently  cohere,  I  pass  them  a  second  or  third 
time  or  more  between  the  rolls,  until  a  sufficient  degree  of  cohe- 
sion is  produced. 

"  N.  B.  —  It  will  be  useful,  if  not  necessary,  to  have  the  rolls 
and  the  metals  hot  when  the  cohesion  of  the  metals  is  to  be  effect- 
ed by  their  passage  between  the  rolls,  especially  when  the  alloyed 
pieces  of  plates  are  used.  When  lead  or  alloyed  lead  is  required 
to  be  coated  or  plated  on  both  sides  witli  tin,  or  alloyed  tin,  I  ap- 
ply a  plate  of  tin  or  alloyed  tin  oh  each  side  the  plate  or  piece  of 
lead,  or  alloyed  lead,  and  pass  them  between  the  rolls  of  a  mill 
under  the  circumstances  aforementioned  ;  or  the  same  may  be  ef- 
fected by  taking  a  plate  which  is  already  coated  or  covered  on  one 
side  with  tin,  or  alloyed  tin,  which  I  double  with  the  lead  side  in- 
wards, and  pass  it  through  the  rolls,  as  before  described,  to 
*  123  obtain  the  proper  *  degree  of  cohesion.  I  also  make  Albion 
metal  by  the  follpwing  method:  I  cast  a  plate  of  ingotTof 
lead,  or  alloyed  lead,  and  as  soon  as  it  is  set  or  congealed,  I  cast 
tin  or  alloyed  tin  upon  it,  or  under,  or  on  all  sides  of  it,  which  will 
cohere  with  the  piece  of  metal  first  cast,  and  the  Albion  metal  thus 
prepared  may  be  wrought  or  flatted,  by  the  usual  means  of  rolling, 
hammering,  or  pressing." 

Scientific  witnesses  and  workmen  were  examined  on  both  sides, 
and  Lord  Campbell  at  first  asked  the  jury  ^'  whether  the  process 
described  in  the  plaintiff's  specification  was  described  in  the  speci- 
fication of  Dobbs,  or  was  ever  practised  under  it."  The  jurors 
deliberated  for  a  little  time,  and  his  Lordship  then  asked  '^  whether 
they  thought  that  a  person  of  ordinary  skill,  reading  Dobbs's 
specification,  and  having  no  other  information  upon  the  subject, 
could  at  once  proceed  to  make  Betts's  metal,  not  previously  making 
experiments,  and  getting  on  bit  by  bit."  The  jurors  answered  this 
question  in  the  negative,  and  his  Lordship  then  directed  the  ver- 
dict to  be  entered  for  the  plaintiff.  A  rule  was  afterwards  ob- 
tained to  set  aside  this  verdict,  and  enter  a  verdict  for  the  de- 
fendant, or  have  a  new  trial ;  and  Lord  Campbell,  and  the  other 
Judges  of  the  Court,  thinking  that  the  first  question  he  put  to  the 
jury  was  right,  but  that  that  which  he  finally  asked  suggested  a 
defective  test  for  decision,  the  rule  for  a  new  trial  was  made  ab- 
solute.^ 

'  8  Ellifl  &  B.  928. 
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The  second  trial  came  on  before  Mr.  Justice  Earle,  at  the  West- 
minster sittings  after  Hilary  Term,  1859,  when  the  questions  put 
to  the  jury  were,  first,  "  Was  the  manufacture  as  described  in 
Betts's  specification  a  new  manufacture  of  a  new  material  by  the 
process  therein  described  ?  "  The  jury  found  a  verdict  for 
the  plaintiff.  Leave  was  reserved  *  to  move  to  enter  a  ver-  *  124 
diet  for  the  defendants.  A  rule  for  that  purpose  was  ob- 
tained, on  the  grounds,  first,  that  the  plaintiff  had  manufactured 
the  capsules  for  sale  before  the  date  of  the  patent ;  secondly,  that 
the  invention  was  included  in  Dobbs's  patent ;  thirdly,  that  if  the 
proportions  were  material,  the  specification  was  defective  in  not 
pointing  out  the  proportions  to  be  employed  when  the  combined 
metals  were  to  be  used  for  other  purposes  than  the  making  of 
capsules  ;  and,  fourthly,  that  the  specification  was  defective  in  not 
distinguishing  between  what  was  new  and  what  was  old,  especially  in 
reference  to  Dobbs's  invention.  The  rule  also  asked,  in  the  alter- 
native for  a  new  trial,  on  the  grounds,  first,  that  if  the  proportions 
were  material,  the  direction  ought  to  have  been  that  the  specifica- 
tion was  defective  for  not  clearly  stating,  or  at  least  leaving  uncer- 
tain, the  proportions  when  the  combined  metal  was  to  be  used  for 
other  purposes  than  capsules,  or  the  Judge  ought  to  have  asked 
the  jury  whether  the  specification  was  sufiicient  in  that  respect ; 
and,  secondly,  that  the  verdict  was  contrary  to  the  evidence. 

The  Court,  after  argument,  made  this  rule  for  entering  a  ver- 
dict for  the  defendants  absolute,  but  as  to  the  part  of  the  rule 
which  asked  for  a  new  trial,  suspended  its  decision  till  after  a 
Court  of  error  should  have  decided  on  the  other  point.^  By  a 
majority  of  Judges  in  the  Exchequer  Chamber  the  decision  of  the 
Court  of  Queen's  Bench  was  affirmed.^  Error  was  now  brought 
in  this  House. 

• 

The  Judges  were  summoned,  and  Lord  Chief  Baron  Pol- 
lock, Mr.  Justice  Wightman,  Mr.  Justice  Williams,  *  Mr.    *  125 
Justice  Byles,  Mr.  Justice  Blackburn,  and  Mr.  Baron  Wilde 
attended. 

« 

Mr.  Macaulay  and  Mr.  Grove  (^Mr,  Udall  and  Mr.  Webster  were 
with  them)  for  the  plaintiff  in  error.  —  The  substantial  error  here  is, 

^  1  Ellis  &  £.  990.  '  1  Ellis  8e  E.  1020. 
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that  the  Court  below,  mistaking  Bush  v.  Fox^^  treated  this  as  sim- 
ply a  question  of  construction  of  a  patent :  in  truth  it  is  a  question 
of  fact,  namely,  whether  the  specification  in  Dobbs's  patent  antici- 
pated that  which  was  included  in  Betts's  patent.  The  proportions 
of  the  materials  used,  and  the  particulars  of  the  mode  of  using 
them,  are  essential  for  the  value  of  the  invention.  These  are  not 
communicated  in  the  patent  of  Dobbs  ;  they  do  not  appear  to  havo 
been  known  ;  they  are  communicated  in  a  patent  of  Betts,  which  is 
therefore  valid.  The  earlier  patent  merely  suggests  a  general 
.  idea  ;  the  latter  shows  the  mode  of  working  out  the  idea ;  that  is, 
therefore,  the  valuable  invention  which  is  properly  the  subject  of  a 
patent.  The  essence  of  the  claim  is  the  invention  of  a  new  manu- 
facture of  a  material,  a  new  method  of  obtaining  that  material. 
The  method  is  the  thing  to  be  secured  by  the  patent.  What  is  re- 
quired could  not  be  produced  by  Dobbs's  patent.  That  is  a  matter 
of  evidence,  and  not  of  construction.  Dobbs's  patent  gives  no 
statement  of  proportions,  and  yet  they  are  essentially  necessary  for 
the  success  of  the  invention.  The  plaintiff  expressly  disclaims 
the  production  of  the  material,  except  when  that  material  is  pro- 
duced by  his  particular  process.  So  to  produce  it  the  directions 
given  in  his  specification,  and  which  are  wholly  omitted  from 

Dobbs's  specification,  are  absolutely  necessary. 
*  126        *  The  case  of  Bush  v.  Fox  ^  was  inapplicable  here,  where 

the  specifications  are  not  identical,  and  where  words  of  art 
are  used  ;  and  the  Court  ought  to  have  acted  on  the  rule  stated  in 
ThomcLS  V.  Foxwell^  that,  though  when  the  question  of  the  inva- 
lidity of  a  patent  is  raised  by  a  comparison  of  the  specifications, 
the  question  is  for  the  Court,  if  the  two  contain  expressions  of  art, 
they  must  be  explained  by  evidence ;  in  which  latter  case  the 
decision  of  novelty  necessarily  becomes  one  of  fact.  Neilsan  v. 
Harford^  does  not  contradict  that  rule.  In  Hills  v.  The  London 
Gas  Light  Company ^^  the  Court  of  Exchequer  acted  on  it,  and  re- 
fused to  pronounce  Hills's  patent  bad  on  a  mere  comparison  of  its 
language  with  that  used  in  a  patent  previously  taken  out  by  La- 
ming. There  the  thing  spoken  of  was  ^^  oxides  " ;  but  the  question 
was,  what  oxides,  and  that  was  a  question  of  fact.  So  in  Jupe  v. 
Pratt^  the  discovery  of  a  principle  was  held  not  to  affect  a  subse- 

• 

1  6  H.  L.  Cas.  707.  «  8  M.  &  W.  806, 1  Webst  Pat  Cas.  881. 

•  6  H.  L.  Cas.  707.  •  6  H.  &  N.  812. 

•  5  Jur.  N.  S.  87.  •  1  Webst.  Pat  Cas.  144. 
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quent  patent  for  a  new  mode  to  carry  it  into  operation.     Walton 
V.  Potter  ^  is  to  the  same  effect. 

« 

It  was  necessary,  therefore,  for  the  Court  in  this  case  to  receive 
evidence  on  the  novelty  and  value  of  the  invention ;  and  the  case 
of  Muntz  V.  Foster^  shows  that  the  mere,  existence  of  a  former 
patent  which  had  never  been  worked  (and  that  was  the  case  with 
Dobbs's  patent)  would  not  prevent  the  validity  of  another  which 
fully  explained  the  process,  and  was  put  into  immediate  operation. 
And  that,  and  the  SouseJiill  Company  v.  Neihon^  show  that  the 
determination  of  the  Court  in  a  case  like  the  present  must  be  on 
the  evidence  and  the  finding.  The  statement  in  a  patent 
that  a  certain  result  will  follow  the  process  *  there  de-  *  127 
scribed,  does  not  prove  itself,  and  if  nothing  is  done  under 
it  it,  it  is  not  to  be  treated  as  an  invention.  On  the  contrary,  if  an 
alleged  discovery  is  not  acted  upon,  it  may  be  presumed  that  it 
has  not  been  made  in  a  useful  form.  No  statement  of  a  discovery, 
without  a  clear  disclosure  of  the  means  to  be  employed,  can  ope- 
rate to  anticipate  a  patent  clearly  disclosing  those  means,  and  so 
render  it  invalid,  Q-aUoway  v.  Bleaden.^ 

Suppose  these  two  patents  had  been  pleaded  together,  without 
more,  the  question  of  the  sufficiency  of  the  earlier  as  an  answer  to 
the  claim  of  the  later  patent  could  not  have  been  decided  without 
evidence.  For  example,  how  can  the  Court,  without  evidence,  say 
what  ^^  ingots  "  ^  are,  or  what  thickness  of  the  metals  will  answer 
the  purpose  ? 

Suppose  it  was  now  said  that  copper  and  tin  would  unite  by 
rolling,  the  House  could  not  adopt  that  statement  without  evi- 
dence, and  certainly  could  not  affect  to  know  by  the  statement 
itself  what  were  the  conditions  on  which  the  union  could  be  ef- 
fected. If  every  thing  is  to  be  found  in  the  two  documents,  the 
Court  may  decide  on  them ;  but  if  other  knowledge  is  required 
beyond  what  they  give,  then  it  is  not  for  the  Court  to  decide  be- 
tween them.    As,  for  example,  if  there  was  a  patent  for  an  elec- 

"  1  Wcbst.  Pat  Cas.  585.  •  9  Clark  &  F.  788. 

•  2  Webst  Pat  Ca».  105.  *  1  Webet  Pat  Cas.  521. 

*  Ingot  [lingot,  Frencli;  or  from  ingegoten^  melted,  Dutch.  Dr.  JoliDBon. 
Ingotj  q.  d.  ingrden^  from  in  and  Goth.  gioeUiy  Su.  givUa,  fundere.  Serenius. 
Chaucer  oses  ingot  repeatedly,  for  a  mould  for  casting  ingots],  A  mass  of  metal. 
—  ToddPs  Johnson, 

Richardson,  Diet  says  that  Menage  derives  lingot  from  lingua^  the  tongue,  on 
account  of  its  shape,  thick  at  one  end  and  tapering  off  at  the*  other. 
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trie  telegraph,  and  it  directed  iron  wire  to  be  employed,  and  then 

another  man  obtained  a  patent  for  effecting  the  same  purpose  by 

the  use  of  copper  wire,  the  Court  could  not,  on  a  compar- 

*  128    ison  of  the  two  patents,  say  *  that  the  inventions  were  the 

same,  but  must  discover  the  difference  between  the  two 
modes  by  inquiry  into  facts.  On  this  principle,  in  Steiner  v.  Htald^ 
the  Court  of  Exchequer  held  that  two  patents  closely  resembling 
each  other,  but  containing  terms  of  art  and  commerce,  must  be 
made  the  subject  of  evidence,  and  left  to  the  consideration  of  the 
jury.  Here  the  difference  between  the  two  patents  is  considerable. 
Take  one  example:  Dobbs  says  the  surface  being  clean,  —  he 
does  not  say  being  even.  Now  a  metallic  surface  may  be  cleaned 
by  sulphuric  acid,  but  so  cleaned  could  not  be  used  for  the  re- 
quired purpose,  for  air  would  intervene  to  prevent  adhesion.  This 
could  only  be  known  by  evidence.  In  Barber  v.  Graced  a  process 
for  finishing  hosiery  by  pressure  between  boxes  heated  by  steam 
was  held  not  to  anticipate  an  invention  for  finishing  hosiery  by 
pressure  between  heated  rollers.  The  principle  there  was  the 
same  in  the  two  cases,  but  the  mode  of  working  was  different 
Here  every  thing  but  the  particular  method  was  disclaimed,  and 
so  the  patent  is  good  even  within  the  rule  in  Tetley  v.  Eaaton^  for 
the  decision  there  proceeded  on  the  ground  that  there  was  no 
sufficient  disclaimer  of  what  was  old,  but  that  the  claim  embraced 
what  was  old  as  well  as  new.     That  is  not  so  here. 

Mr.  Mellar  and  Mr,  Hindmarch  (^Mr.  J.  Brown  was  with  them), 

for  the  respondents.  —  The  argument  on  the  other  side  goes  to  this 

extent,  that  there  cannot  be  any  case  in  which  a  decision  can  be 

come  to  by  the  Court,  on  a  comparison  of  two  specifications,  until 

after  a  trial  before  a  jury.     That  is  in  contradiction  to  the 

*  129   judgment  of  the  Court  of  Exchequer  in  *  NeiUon  v.  Bar- 

ford^  and  of  this  House  in  Bu»h  v.  Fox^  which  was  directly 
followed  in  Booih  v.  Kennard^  The  comparison  of  the  two  patents 
is  here  sufficient  to  decide  the  case.  The  metals  to  be  combined 
are  the  same,  and  the  means  to  combine  them  are  the  same ;  and 
all  that  the  plaintiff  did  was  to  press  them  till  they  were  very  thin, 
and  apply  them  to  a  purpose  not  actually  named  in  Dobbs's  patent, 

>  6  Ezch.  607.  «  8  M.  &  W.  806. 

'  1  Exch.  839.  *  5  H.  L.  Cas.  707. 

*       '  2  Ellis  &  B.  966.  •  2  fl.  &  N.  84. 
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but  included  in  the  ''  other  purposes "  to  which  that  patent  re- 
ferred. The  claim  of  the  plaintiff  in  his  patent  was  for  the  dis- 
covery of  a  new  material,  not  merely  for  declaring  the  proportions 
in  which  the  metals  composing  that  material  were  to  be  mixed 
together.  The  same  material  was  the  subject  of  Dobbs's  patent. 
The  nature  of  the  two  claims  must,  therefore,  be  determined  bj  a 
comparison  of  the  two  patents,  and  for  that  purpose  the  course 
adopted  in  Tetletf  y.  EoBton^  and  declared  in  Bmh  v.  Fox^  to  be 
the  proper  course,  is  that  which  ought  to  have  been  adopted. 
When  the  recent  patent  appears  to  be  the  same  as  one  of  a  pre- 
Tious  kind,  the  recent  patent  is  primd  fcune  bad,  and  it  lies  on  the 
patentee  to  show  that  there  is  novelty  in  his  invention,  and  that  he 
has  claimed  only  what  is  new,  and  has  not  claimed  what  is  old.  In 
Holmes  v.  The  Londim  and  Northwestern  Railway^  the  patent  was 
held  bad  for  not  complying  with  these  conditions. 

[The  Lobd  Chancellor. — There  is  in  substance  only  one 
proposition,  namely,  that  the  invention  in  the  plaintiff's  patent 
was  not  a  new  manufacture  at  the  time  of  the  grant  of  that  pa- 
tent, because  the  material  part  of  it  was  included  in  Dobbs's  patent. 
But  then  the  plaintiff  says  that  the  mere  comparison  of  the 
two  specifications  will  *  not  entitle  the  Court  to  say  that  *  130 
&ey  are  the  same.]  It  is  a  settled  rule  that  the  Court 
must  construe  all  written  instruments,  and,  even  where  terms  of 
art  are  introduced  into  them,  must  give  a  direction  thereon  to  the 
jury,  HUl  v.  Thompson.^  [Lobd  Brougham.  —  Suppose  there  are 
two  things  stated  to  be  the  invention.  You  look  at  the  two  speci- 
fications, and  say  that  they  are  substantially  and  materially  the 
same.  But  suppose  there  is  a  little  difference,  how  can  the  Court 
ascertain  whether  that  difference  is  material  or  not  ?]  The 
Judge  must  take  on  himself  to  understand  the  matter  in  order  tO' 
direct  the  jury  upon  it.  [Lord  Wensletdale.  —  Suppose  he  can- 
not tell  whether  the  first  will  work  or  not  ?  Lord  Brougham.  — - 
As,  for  instance,  if  one  man  says  that  lead  and  tin  will  cohere  by 
pressure,  saying  nothing  of  their  relative  proportions,  or  even  say- 
ing that  they  are  immaterial  ?]  Then  the  claim  of  the  patent,  if 
made  in  respect  to  proportions,  should  have  been  confined  to  the 
statement  of  the  proportions.  [The  Lord  Chancellor.  —  Are  you 
not  asking  us  by  mere  construction  to  arrive  at  the  conclusion  of 

*  2  Ellifl  k  B.  956.  '  S  Taunt.  876. 

'  12  C.  B.  881. 
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fact  that  Betts's  patent  is  not  new  ?]     Booth  v.  Kennard  ^  shows 
that  that  may  be  done ;  and  in  Bovill  v.  Pimm  *  the  two  specifica- 
tions were  compared,  and  it  was  declared  that  the  construction  of 
the  specification  was  a  question  of  law  for  the  Court,  and  not  for 
the  jury.    It  cannot  be  necessary  to  have  recourse  to  evidence  to 
enable  the  Court  to  construe  these  written  instruments.     [Lord 
Wensletdale.  —  On  the  question  of  first  discovery  or  not,  it  is 
incumbent  on  you  to  show  that  the  alleged  discovery  was  practi- 
cable.]    Not  so  as  between  a  first  and  second  patentee ; 
*131    and  here  the  plaintiff  claims  what  is  already   *  known. 
The  plaintiff's  claim  is  therefore  bad,  for  he  claims  the 
whole,  and  therefore  claims  every  part,  Carpewter  v.  Smith  ;  *  and 
Holmes  v.  The  London  and  Northwestern  MaUway  Company^  is 
still  stronger,  for  there  the  claim  was  in  terms  for  an  improved 
method,  and  it  was  said  that  the  patentee  did  not  claim  the  parts, 
but  only  the  improvement ;  yet  as  that  was  not  distinctly  shown, 
the  patent  was  held  bad.     [Lord  Brougham.  —  Equal  or  unequal 
thickness,  is  that  an  anticipation  of  the  precise  description  of  rela- 
tive proportions  ?]     The  plaintiff  here  claims  more  than  the  dis- 
covery of  proportions ;  he  claims  what  was  already  known,  and 
would  exclude  all  the  world  from  the  use  of  pressure  as  the  means 
of  making  lead  and  tin  cohere.    That  was  published  previously, 
and  had  become  public  property.   [Lord  Wensletdale. — Whether 
capable  of  being  worked  or  not  ?]     The  patentee  who  adopts  the 
principle  cannot  be  permitted  to  say  that  it  may  not  be  worked. 
Booth  V.  Kennard^  shows  that  in  a  case  like  the  present  the  only 
question  is  whether  the  second  patent  is  like  the  first,  not  whether 
the  first  is  good  for  any  thing.    Steiner  v.  Heald  ^  has  been  relied 
on  by  the  other  side ;  but  that  was  a  case  of  chemical  equivalents, 
and  the  mode  of  treatment  of  the  materials  was  not  the  same,  and 
the  patented  process  proposed  to  render  useful  an  article  (spent 
madder)  which  had  before  been  thrown  away.    Under  these  cir- 
cumstances a  comparison  of  the  plaintiff^s  specification  with  the 
process  previously  in  use  was  not  sufficient.    Evidence  was  neces- 
sary, and,  of  course,  it  was  the  province  of  the  jury  to  decide 
on  Uie  weight  of  that  evidence.    So  in  MunJtz  v.  FotUr^  one 

^  2  H.  &  N.  S4.  •  2  H.  &  N.  S4. 

>  U  Excb.  718.  •  €  Ezofa.  607. 

*  1  Webst  Pat  Cu.  530 ;  9  M.  &  W.  300.  «  2  Webtt  Pat.  Cas.  105. 

«  12  C.  B.  SSI. 
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process  was  *  for  copper  and  zinc,  and  it  was  proved  as  a  *132 
fact  that  they  would  not  combine  to  produce  the  desired  re- 
sult, but  that  the  articles  must  be  ^^  the  best  selected  copper  "  and 
**  foreign  zinc."  And  in  Barber  v.  Grace  ^  the  difference  between 
the  two  things  employed  to  produce  the  same  result  was  consider- 
able. So  it  was  in  Seed  v.  HigginB?  If  a  edre  faciae  is  brought 
to  repeal  a  patent,  and  an  antecedent  specification  is  produced, 
the  same  in  substance  as  that  which  is  the  subject  of  the  ecire 
facias^  the  Court  must  act  on  what  is  thus  apparent  on  the  face  of 
the  two  instruments.  [The  Lord  Chancellor.  —  And  is  not  the 
impracticability  of  the  first  specification  to  be  considered  ?]  That 
would  be  an  answer  to  both  if  they  were  in  substance  the  same. 
[The  Lord  Chancellor.  —  It  might  not;  a  small  difference  of 
treatment  in  a  chemical  matter,  or  a  slight  modification  of  a  ma- 
chine, might  render  the  invention  easily  practicable.] 

3&.  Macaulay  replied..  . 

The  Lord  Chancellor  proposed  the  following  questions  to  the 
Judges :  — 

1.  Does  it  appear,  on  a  comparison  of  the  two  specifications, 
that  a  material  part  of  Dobbs's  specification  is  claimed  by  Betts  in 
his  specification  ? 

2.  If  so,  can  the  Court  pronounce  Betts's  patent  to  be  void 
simply  on  the  comparison  of  the  two  specifications,  without 
evidence  to  prove  identity  of  invention,  and  also  without  evidence 
that  Dobbs's  specification  disclosed  a  practicable  mode  of  pro; 
duciug  the  result,  or  some  part  of  the  result,  described  in  Betts's 
patent? 

1862.    February  27. 

♦  Mr.  Baron  Wilde.  —  My  Lords,  I  propose  to  state  the  •  133 
meaning  of  the  two  specifications  as  I  construe  them  before 
I  compare  them.  I  construe  Betts's  specification  thus :  I  read  the 
words,  '^  which  for  the  manufacture  of  the  material  for  capsules 
may  be  four  or  five  inches  wide,  by  about  three  quarters  of  an  inch 
thick,  and  about  thirty  inches  in  length,"  as  a  parenthesis  ending 
at  the  word  ^^  length."  If  this  be  correct,  the  process  of  manu- 
facture described  is  described  for  the  new,  material  generally, 
whether  intended  for  capsules  or  other  purposes.    Again,  I  con- 

>  1  Exch.  889.  '  8  H.  L.  Cas.  550. 
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strue  the  claim  to  be  "  the  manufacture  (or  making)  of  the  new 
material  in  the  manner  previously  described."  That  is,  I  read 
the  words  "  as  herein  described  "  as  overriding  the  whole  claim. 
The  particular  process  previously  described  thus  constitutes  the 
substance  of  the  claim.  It  is  not  the  uniting  of  the  metals  by 
pressure,  nor  the  rolling  of  them  together,  which  the  patentee  lays 
claim  to,  but  it  is  the  making  of  a  certain  definite  new  material  in 
a  definite  and  limited  particular  manner. 

The  invention,  therefore,  given  to  the  world  by  Betts  was  this : 
That  an  ingot  of  lead,  previously  rolled  out  till  about  one  fourth  of 
an  inch  thick,  if  laid  upon  an  ingot  of  tin  previously  rolled  out  to 
one  twentieth  the  thickness  of  the  lead,  would,  if  passed  through 
the  rollers  of  a  flatting  mill,  combine  together  and  unite  into  one 
substance ;  the  further  condition  of  success  being,  that  the  tin  be 
brought  very  evenly  into  superficial  contact  with  the  lead  before 
subjecting  them  to  pressure  together. 

On  turning  to  Dobbs's  specification,  I.find  an  invention  described 
of  great  generality.  The  fact  disclosed  to  the  public  by  Dobbs 
was,  that  lead  and  tin  in  any  proportions  and  in  ingots  or  plates 
of  any  size  (capable  of  being  pressed  between  the  rollers  of 
•  184  a  flatting  mill)  would,  if  *  passed  once  or  more  through 
such  rollers,  unite.  And  the  only  further  condition  of  suc- 
cess indicated  is,  that  the  surfaces  of  the  metals  should  be  clean. 

The  result  of  the  comparison  thus  instituted  is,  that  the  general 
fact  stated  by  Dobbs  does  include  the  specific  process  indicated  by 
Betts.  And,  if  a  Court  of  law  were  bound  to  decide  on  the  mere 
language  of  the  two  specifications,  it  ought,  in  my  opinion,  to  de- 
cide that  the  publication  of  the  general  fact  in  general  terms  had 
anticipated  the  invention  of  a  specific  mode  which  fell  within  those 
terms.     But  I  am  of  opinion  that  the  Court  is  not  so  bound. 

Such  a  rule  might  obviously  work  great  injustice,  as  I  am  about 
to  show.  If  rolling  the  two  metals  in  any  proportions,  and  by  the 
general  means  indicated  by  Dobbs  will  succeed,  then  Betts  was 
anticipated,  although  he  first  indicated  special  proportions  and  a 
detailed  method.  On  the  other  hand,  if  either  the  proportions  of 
the  two  metals  or  the  details  of  the  process  specified  by  Betts,  are 
really  indispensable  to  success,  he  was  an  inventor,  and  was  not 
anticipated  by  Dobbs.  Here,  then,  is  a  fact  to  be  inquired  into, 
and  one  that  can  only  be  determined  upon  evidence,  and  conse- 
quently by  a  jury,    ijid  until  this  question  of  fact  is  solved,  the 
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reality  of  Betts's  invention  and  the  anticipation  of  it  or  not  by  the 
publication  of  Dobbs  cannot  justly  be  determined. 

For  these  reasons  I  answer  the  second  question  in  the  negative. 
I  hold  the  rule  to  be  this :  If  the  terms  of  the  two  specifications 
are  identical,  and  if  it  is  not  disputed  that  the  terms  of  art  used  in 
the  one  have  the  same  meaning  as  the  same  terms  used  in  the 
other,  which  from  the  lapse  of  time  between  the  dates  of  the  two 
patents  may  not  always  be  the  case,  the  Court  ought  to  deter- 
mine that  the  first  publication  anticipated  the  second 
*  without  evidence,  and  without  any  proof  that  either  the  *  135 
first  or  second  was  practicable.  If,  though  not  identical, 
the  language  used  in  the  two  when  construed  by  the  Court,  de- 
scribes identically  the  same  process,  machine,  or  manufacture,  the 
Court  may  (subject  to  the  same  remark  as  to  the  terms  of  art) 
decide  at  once  upon  the  question  of  anticipation.  But  if,  after 
construction,  and  after  the  meaning  of  the  parties  in  the  two  docu- 
ments has  been  ascertained  by  the  Court,  there  be  any  difiference 
between  the  two  things  described  which  may  be  essential  or 
material  to  the  invention,  and  which  is  contended  by  either  of  the 
parties  to  be  essential  or  material  to  the  invention,  the  Court  can- 
not decide  such  a  controversy ;  it  has  neither  materials  nor  means 
for  80  doing,  and  it  must  go  to  a  jury. 

In  a  word,  the  Court  can  pronounce  two  identical  descriptions 
to  portray  two  identical  inventions ;  but  when  the  descriptions . 
are  different,  the  identity  in  substance  of  the  two  inventions  is 
a  matter  to  be  established  by  extrinsic  evidence.  Applying 
this  rule  to  the  case  in  hand,  I  hold  that  Mr.  Betts,  in  the 
proportions  of  the  two  metals,  in  the  rolling  of  the  two  metals 
separately  before  rolling  them  together,  and  in  other  details  of  his 
process,  has  indicated  a  mode  of  procedure  for  making  his  new 
material  by  no  means  identical  with  that  published  by  Dobbs. 
This  difference  is  contended  to  be  essential  to  the  invention  ;  and 
it  may  be  so ;  for  it  may  turn  out  upon  evidence  that  except  under 
the  specific  conditions  pointed  out  by  Betts,  the  combination  of 
the  two  metals  by  pressure,  as  generally  described  by  Dobbs,  is  not 
a  practicable  thing.  The  real  question  of  novelty  or  anticipation 
is  thus  dependent  upon  a  fact,  and,  being  so,  the  intervention  of  a 
jury  is  the  necessary  result. 

*  Mb.  Justice  Blackbubn.  —  My  Lords,  the  answer  to   *  186 
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ffae  first  question  proposed  br  joar  Lordships  depends  principally 
upon  the  tme  oonstmcdon  of  Betts^s  specification.  That  speci- 
fication contains  no  words  aDeged  to  bear  a  peculiar  meaning 
requiring  explanation,  and  no  surrounding  circumstances  are 
allied  to  exist  bearing  on  the  con5tructi<Mi  of  tiie  instrum^it.  It 
is,  therefore,  for  the  Court  alone  to  decide  what  b  claimed.  This 
must  be  ascertained  bj  looking  at  the  language  used  in  the  specifi- 
cation, and  iairlj  reading  it  so  as  to  see  what  was  the  intention 
expressed,  and  this  should  be  done  without  anj  reference  to  the 
object  of  the  inquiry.  Sometimes  it  is  necessary  to  construe  a 
specification  in  order  to  ascertain  whether  or  not  any  one  may, 
subsequenUy  to  the  date  of  the  patent,  do  something  allied  to  be 
comprised  in  it  without  being  guilty  of  an  infiringement.  In  such  a 
case  it  is  for  the  interest  of  the  patentee  to  contend  that  the  true 
construction  of  the  specification  inclades  that  thing.  Sometimes 
that  same  thing  having  been  publicly  done  before  the  patent,  the 
object  of  the  inquiry  is  to  ascertain  whether  the  patent  is  Toid,  be- 
cause that  thing  which  is  not  new  has  been  claimed  as  part  of  th^ 
iuYention.  In  such  a  case  it  is  for  the  interest  of  the  patentee  to 
contend  that  the  true  construction  of  the  specification  does  not 
include  this  thing ;  but  the  Court  is  bound  to  give  the  bir  inter- 
pretation to  the  language  used  in  the  instrument,  and  say  truly 
what  is  there  described  as  the  inrention,  whether  the  effect  is  favor- 
able to  the  patentee  or  not. 

The  proviso  in  the  patent  requires  a  specification  *'  to  describe 
and  ascertain  the  nature  of  the  invention,  and  in  what  manner  it 
is  to  be  performed  " ;  and  in  complying  with  that  proviso,  the 
patentee  must  not  only  describe  and  ascertidn  the  inven- 
*  137  tion,  so  as  to  enable  a  person  who  *  reads  the  specification 
to  use  his  invention,  but  he  must  also  disclose  fully  the 
best  means  of  using  it  according  to  the  best  of  his  knowledge. 
The  reasons  for  this  rule,  and  the  authorities  showing  that  the  rule 
exists,  are  well  stated  in  Mr.  Hindmarch's  Book,  page  165.* 

In  the  present  case,  Betts  represents  that  he  has  invented  ^*  a 
new  manufacture  of  capsules,  and  of  a  material  to  be  employed 
therein,  and  for  other  purposes."  In  the  specification  [see  ante]^ 
he  begins  to  describe  the  latter  part  of  his  invention,  and  he  pro- 
ceeds to  show  how  he  carries  it  out.  He  casts  ingots  of  lead, 
which  he  states,  ^^  for  the  manufacture  of  the  material  for  cap- 
sules "  may  be  between  four  and  five  inches  wide  by  about  three 
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fourths  of  an  inch  thick,  and  about  thirty  inches  in  length,  &c. 
He  does  not  explicitly  state  any  dimensions  as  preferable,  where 
the  manufacture  of  the  material  is  for  other  purposes.  I  should 
guess  that  he  mentioned  the  width  of  four  to  five  inches  as  con- 
Tenient  only  with  reference  to  the  manufacture  of  the  material  for 
capsules,  and  that  he  meant  the  thickness  and  length  to  apply  gen- 
erally, as  being  the  most  convenient  for  the  manufacture  of  the 
material  for  all  purposes,  though  he  certainly  does  not  in  terms 
say  so ;  but  whether  this  direction  as  to  the  dimensions  be  intended 
to  apply  to  the  manufacture  of  the  material  for  all  purposes,  or 
.  only  to  the  manufacture  for  capsules,  it  seems  to  me  clear  that  it 
is,  in  the  passage  I  have  cited,  described  as  a  preferable  means  by 
which  his  invention  is  to  be  carried  into  effect,  not  as  an  essential 
part  of  it.  The  ingots  he  says  may  be  of  those  dimensions ;  it  is 
never  said,  nor  do  I  think  it  was  intended  to  convey  to  the  public 
mind  that  they  must  be  of  those  dimensions. 

Betts  then  proceeds  to  describe  how  the  lead  is  to  be  rolled 
•and  re-rolled  tUl  it  is  reduced  ''  to  about  one  fourth  *  of  an  *  138 
inch  in  thickness,"  and  the  tin  till  it  is  reduced  ^^  to  about 
one  twentietli  of  the  dimensions  of  the  lead,"  whatever  that  thick- 
ness may  be.  The  lead  and  tin  having  been  thus  reduced  to  their 
proper  relative  thicknesses,  he  passes  them  through  a  pair  of  re- 
volving rollers,  so  set  as  to  subject  the  two  metals  to  a  very  consid- 
erable pressure,  and  that  pressure,  at  the  same  time  that  it  reduces 
the  tliickness  and  elongates  the  two  metals,  will  also  cause  the 
surfaces  to  adhere ;  and  then  he  reduces  the  combined  material 
by  successive  rollings  and  re-rollings. 

Betts  thus  certainly  points  out,  as  the  means  by  which  he  carries 
out  the  invention,  the  use  of  a  plate  of  tin  reduced  to  about  one 
twentieth  of  the  thickness  of  the  plate  of  lead,  which  he  has 
already  said  is  reduced  by  rolling  from  about  three  fourths  of  an 
inch  to  about  one  fourth  of  an  inch,  so  that,  if  those  dimensions  of 
the  lead  are  adhered  to,  the  tin  must  be  about  one  eightieth  of  an 
inch  thick. 

There  is  much  afterwards  that  shows  that  he  contemplated  that 
the  tin  would  in  practice  be  so  thin  as  to  require  careful  smooth- 
ing ;  and  it  is  very  probable  that  the  thinness  of  the  tin  is  impor- 
tant in  an  economical  point  of  view ;  and  it  may  be  that  both  the 
thinness  of  the  tin  and  the  relative  proportion  of  the  metals  are 
essential  to  the  successful  working  of  the  invention ;  but  it  is  not 
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SO  said.  I  find  nothing  in  the  specification  tending  to  show  that 
Betts  describes  his  inrention  as  limited  to  the  combination  of  lead 
vith  tin,  onlj  when  the  tin  is  thin,  and  reduced  by  hunination  to 
about  the  relatire  thickness  of  twenty  and  one. 

It  seems  to  me  that  the  fair  construction  of  the  description,  at 
least  so  far  as  I  have  yet  examined  the  specification,  is  that 

*  139    he  claims  the  making  of  this  material  *  by  adhesion,  pro- 

duced in  the  two  metals,  and  the  subsequent  reduction  of 
the  combined  materials  by  rolling  pressure ;  and  that  he  merely 
points  out  the  proportions  as  the  means  which,  as  far  as  he  knew, 
were  the  fittest  for  canying  out  the  iuTcntion.  So  that  VC  the  de-  • 
scription  had  stopped  here,  it  seems  to  me  that  any  person  who 
read  it  would  know,  that  if  he  rolled  plates  of  lead  and  tin  of  any 
thickness,  or  any  proportions,  so  as  to  cause  them  to  adhere,  and 
then  reduced  the  combined  material,  he  would  put  in  practice  part 
of  what  Betts  described  as  his  invention. 

It  is  made  much  clearer  to  my  mind,  that  this  was  intended  by 
what  follows  afterwards.  He  says,  **  I  am  aware  "  —  [See  anU^ 
p.  121  to  the  end  of  the  claim.] 

Betts  might,  if  the  &cts  were  so,  have  said  that  though  the 
metals  might  be  made  to  adhere  by  rolling  or  other  mechanical 
pressure,  yet  the  material  could  not  economically  be  worked  in 
ttus  way,  unless  the  lead  and  tin  bore  the  relative  proportions 
abore  specified,  and  unless  the  tin  was  reduced  by  lamination  to 
about  one  eightieth  of  an  inch  in  thickness,  and  that  he  claimed 
as  his  iuTcntion  only  this  improved  mode  of  producing  the  mate- 
rial ;  but  has  he  said  so  ?    I  think  that  the  part  of  the  claim 

* 

I  have  just  quoted  is  conclusive  to  show  that  he  has  not  said  so, 
and  did  not  intend  to  say  so. 

It  was  said  at  your  Lordships'  bar,  and  truly,  that  there  was  no 
need  to  have  a  formal  daim  in  a  specification,  and  that  the  de* 
seription  of  the  invention  was  to  be  taken  from  the  whole  instru- 
ment. But  though  this  is  quite  true,  it  is  dear  that  great  weight 
must  always  be  given  to  that  part  of  the  description  where  the 
patentee  expressly  sums  up  the  result  of  what  has  gone  before.  It 
seems  to  me  that  any  one  reading  this  latter  part  of  the 

*  140    specification,  with  a  dedre  to  know  what  the  patentee  *  in- 

tended to  describe  as  his  invention,  must  see  that  he  meant 
to  churn  as  his  invention  the  manufacture  of  a  new  material  pro- 
duced by  causing  lead  and  tin  to  adhere  by  mechanical  pressure 
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(which  he  thought  had  not  been  done  before)  ;  that  the  rest  of  the 
specification  describes  the  means  by  which  he  put  his  invention 
into  use,  which  means,  when  employed  in  producing  the  new 
material,  are  also  claimed  ;  but  that  he  does  not  mean  to  claim  the 
invention  only  when  worked  by  those  particular  means.  He  ex- 
pressly disclaims  the  means,  the  rolling,  &c.,  except  when  em- 
ployed in  producing  the  invention ;  but  he  says  nothing  which  can 
limit  the  claim  to  the  invention  generally  only  when  put  in  force 
in  the  precise  manner  prescribed,  unless  the  concluding  words  ^'  as 
herein  described  "  have  that  effect.  As  to  that,  I  agree  with  what 
is  said  by  Mr.  Justice  Crompton,  in  the  Court  below,  that  if  the 
general  claim  to  the  use  of  the  invention  were  cut  down,  and  lim- 
ited to  the  use  of  the  invention  in  the  particular  way  pointed  out, 
by  reason  of  the  words  "  as  herein  described,"  it  would  be  a  nar- 
row rtlle  of  construction  generally  working  to-  the  detriment  of 
patentees ;  and  (what  weighs  more  with  me)  generally  giving  an 
effect  to  specifications  different  from  what  the  persons  drawing 
them  intended,  or  those  reading  them  understand. 

If  we  suppose  that  Dobbs's  patent  had  never  been  taken  out, 
and  that  some  one  had,  after  the  date  of  Betts's  patent  actually 
done  what  is  described  in  Dobbs's  specification,  viz.  "  taken  a  plate 
of  lead  and  a  plate  of  tin  of  equal  or  unequal  thicknesses,  and 
laying  them  together,  their  surfaces  being  clean,  passed  them  be- 
tween the  rolls  of  a  flatting  mill  with  a  hard  pinch,  so  as  to  make 
the  metals  cohere,"  though  he  had  done  this  without  attempting 
to  observe  the  relative  proportions  between  the  metals,  or 
reducing  the  tin  to  the  thinness  of  about  one  *  eightieth  of  *141 
an  inch,  and  if  we  further  suppose  (what,  perhaps,  would 
not  be  the  fact),  that  the  result  had  been  that  the  metals  did  co- 
here, so  as  to  produce  a  material  similar  to  Betts's,  though  it  may 
be  in  a  less  perfect  state,  or  less  economically  made,  than  if  the 
detailed  means  in  Betts's  specificatfon  had  been  pursued,  it  seems 
to  me  clear  that  Mr.  Betts  would  have  had  a  right  to  treat  this  as 
an  infringement  of  his  invention.  I  think  the  supposed  infringer 
could  not  have  successfully  defended  himself  on  the  ground  that 
what  be  had  done  was  not  claimed  in  Betts's  specification. 

I  therefore  answer  the  first  question  proposed  by  your  Lordships 
in  the  affirmative. 

In  answering  the  second  question,  I  must  observe  that  I  do  not 
think  that  any  evidence  is  required  to  prove  the  identity  of  part  of 
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what  is  described  by  Dobbs  in  his  specification,  and  asserted  by 
him  to  be  an  invention,  with  part  of  the  invention  described  and 
claimed  by  Betts.  This  depends  entirely  on  the  construction  of 
the  two  written  instruments.  I  apprehend  that  the  law  is  cor- 
rectly laid  down  in  NeiUon  v.  Harford^  and  that  unless  there  is 
some  controversy  as  to  the  meaning  in  fact  of  particular  words,  or 
some  controversy  as  to  the  existence  of  some  extraneous  facts  ma- 
terial for  the  understanding  of  the  written  instrument  (in  which 
case  those  are  to  be  first  ascertained),  the  Court  is  to  construe 
all  written  instruments.  In  the  present  case  there  is  no  such  con- 
troversy as  to  fact  as  to  make  the  Court  require  any  assistance  to 
construe  the  two  specifications,  and  in  answering  the  first  ques- 
tion, I  have  already  stated  the  reasons  which  lead  me  to  the  con- 
clusion that  the  invention  described  and  claimed  by  Betts 
*  142  does  comprise  a  material  *  part  of  what  is  described  and 
claimed  by  Dobbs  as  his  invention. 

But  though  the  Court  can  see  what  the  two  specifications  de- 
scribe, and  can  therefore  declare  that,  if  what  Dobbs  has  stated  in 
his  specification  to  be  his  invention,  were  put  in  use,  it  would  be 
an  infringement  on  Betts's  patent,  the  Court  cannot  tell  that  what 
is  stated  in  Dobbs's  specification  really  was  an  invention  at  all,  or 
could  be  put  in  use. 

Now  to  avoid  a  patent  on  the  ground  of  want  of  novelty,  it  is,  I 
think,  necessary  to  show  that  part  of  what  the  patentee  claims  as 
a  new  invention,  was  at  the  date  of  the  patent  already  a  publicly 
known  invention.  This  may  be  shown  by  proving  that  the  inven- 
tion was  already  disclosed  in  some  publication  accessible  to  the 
public.  Several  cases  in  which  it  has  been  held  that  such  a  publi- 
cation would  be  sufficient  to  render  the  invention  already  public 
property,  and  so  to  prevent  its  being  at  the  time  of  the  patent  a 
new  invention,  are  collected  in  Hindmarchon  Patents,^  and  I  take 
it  that  it  is  not  necessary  to  show  that  the  invention  thus  made 
publicly  known,  had  also  been  put  in  actual  use.  In  The  House- 
hill  Company  v.  Neilson,  in  your  Lordships'  House,  Lord  Lynd- 
hurst  (then  Chancellor),  during  the  course  of  the  argument  said, 
that  if  the  machine  is  published  in  a  book,  distinctly  and  clearly 
described,  corresponding  with  the  description  in  the  specification 
of  the  patent,  though  it  has  never  been  actually  worked,  the  publi- 
cation was  an  answer  to  the  patent ;  it  is  continually  the  practice 

»  S  M.  &  W.  806.  •  Page  107. 
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on  trials  for  patents,  to  read  out  of  printed  books,  without  refer- 
ence to  any  thing  that  has  been  done.  This  I  apprehend  is 
quite  correct,  as  soon  as  it  has  been  ascertained  that  *  the*  *  148 
description  in  the  book  makes  known  an  invention  ;  that  is 
to  say,  that  it  adds  to  the  public  stock  of  knowledge,  what  would, 
without  further  discovery,  enable  a  pe)*son  to  produce  a  result  in 
the  nature  of  a  new  manufacture  ;  but  I  do  not  think  it  would  be 
correct  to  assume  that  what  is  asserted  in  a  published  work  to  be 
an  invention,  actually  is  one.  There  are,  I  believe,  or  at  all 
events  there  might  be,  publications  in  which  the  alchemists  have 
^ven  descriptions  in  considerable  detail  of  what  they  said  was  an 
invention  for  the  transmutation  of  metals ;  I  do  not  think  that  the 
Court  could  take  upon  itself,  as  a  matter  of  law,  to  pronounce 
whether  the  alchemist's  supposed  invention  was,  or  was  not,  more 
than  a  speculative  dream,  and  I  think  that  the  Court  cannot  take 
upon  itself,  as  a  matter  of  law,  to  pronounce  whether  Dobbs's  sup- 
posed invention  was,  or  was  not,  more  than  a  mere  speculation.  It 
is  true  that  we  know,  or.  think  that  we  know,  that  the  transmutation 
of  metals  is  impossible,  whilst  we  now  know  that  the  production 
of  a  material  such  as  Dobbs  proposed  to  make  is,  at  least  under 
certain  conditions,  practicable  ;  but  that  we  only  know  by  the  aid 
of  evidence.  It  was  stated  by  Mr.  Hindmarch  in  the  course  of  his 
able  argument,  that  there  was  no  case  reported  in  which  it 
appeared  to  have  been  thought  necessary  to  give  evidence,  to 
prove  the  practicability  of  the  previous  disclosure.  This,  I 
believe,  is  correct ;  but  I  do  not  think  it  shows  that  it  is  unneces- 
sary to  ascertain  whether  the  disclosure  amounts  to  an  invention. 
In  the  great  majority  of  cases  there  is  no  dispute  as  to  this ;  it  is 
either  expressly  admitted,  or  the  conduct  of  the  cause  is  such  as 
tacitly  to  admit  that  if  the  thing  was  publicly  known,  it  would 
work ;  and  when  there  is  such  an  admission,  there  is  no  need  of 
any  thing  more.  Such  appears  to  have  been  the  case  both 
in  Biuh  V.  Fox  and  *  in  Thoma»  v.  FoxwdL  But  whatever  *  144 
the  fact  may  have  been,  no  such  admission,  either  express 
or  tacit,  can  at  this  stage  of  the  proceedings  be  imported  into  the 
present  case,  and  your  Lordships'  question  must  be  answered  on 
the  assumption  that  there  was  nothing  of  the  sort. 

It  was  ingeniously  argued  by  Mr.  Hindmarch  that  on  the  face  of 
Betts's  specification  it  appeared  that  Betts  had  claimed  what  Dobbs 
had  described  as  part  of  his  invention,  and  that  therefore,  as  against 
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Betts,  there  was  no  need  of  any  evidence  to  show  that  the  inven- 
tion was  practicable,  inasmuch  as*  he  was  precluded  from  denying 
that  it  was  so  ;  but  I  think  this  ingenious  argument  is  not  sound.  A 
patentee  who  on  the  faith  of  a  suggestion  to  the  Crown  procures  the 
grant  of  a  patent  is,  I  think,  precluded,  as  against  the  Crown,  from 
denying  the  truth  of  that  suggestion,  on  the  principle  so  well 
explained  in  Freeman  v.  Cooke}  Whether  he  would  also  be  pre- 
cluded as  against  a  private  person  is  a  curious  question.  The  in- 
dividual is  not  induced  to  alter  his  situation  by  the  suggestion ; 
but  as  his  situation  is  altered  by  the  grant  of  the  Crown  which  was 
induced  by  the  suggestion,  and  the  Crown  was  then  acting  as  trus- 
tee for  him  in  common  with  the  rest  of  the  public,  it  may  be  that 
the  preclusion  exists  for  the  benefit  of  the  individual  as  well  as 
for  that  of  the  crown.  *But  on  looking  at  Betts's  specification,  I 
can  find  nothing  amounting  to  a  suggestion  that  any  practical  re- 
sult would  be  produced  by  simply  rolling  together  lead  and  tin  in 
the  manner  described  in  Dobbs's  specification.  Betts  describes  the 
mode  in  which  he  makes  his  material,  so  as  to  show  that  he  con- 
sidered a  good  deal  more  was  desirable  for  carrying  out  his  inven- 
tion in  the  best  manner.  Dobbs  asserts  that  a  particular 
*  145  *  mode  will  alone  produce  the  result.  Betts,  in  my  opin- 
ion, claims  that  mode  as  a  material  part  of  the  invention  by 
which  he  produces  the  result ;  but  he  does  not  anywhere  assert 
that  this  mode  alone  will  do  it. 

It  seems  to  me,  that  if  Dobbs  had  made  it  part  of  the  public 
knowledge  how  to  produce  a  new  material  as  a  practicable  result, 
and  Betts  had  afterwards  claimed  to  have  a  patent  for,  amongst 
other  things,  producing  that  result,  he  would  have  claimed  what 
was  not  new,  but  if  Dobbs  had  not  made  it  part  of  the  public 
knowledge  how  to  produce  a  result,  then  Betts  would  not  have 
claimed  any  thing  already  known. 

The  Court  cannot  tell  without  evidence  whether  what  Dobbs 
disclosed  would  produce  a  result,  and  therefore,  as  it  seems  to  me, 
cannot  pronounce  the  first  patent  void  without  evidence.  I  there- 
fore answer  your  Lordships'  second  question  in  the  negative. 

Mr.  Justice  Btles.  —  My  Lords,  in  reply  to  the  first  question 
proposed  by  your  Lordships,  I  am  of  opinion  that,  on  a  comparison 
of  the  two  specifications,  a  material  part  of  Dobbs's  specification  is 
claimed  by  the  plaintiff's  specification. 

'  1  2  EzcL  654. 
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Dobbs's  specification  embraces  any  coating  or  plating  of  lead 
with  tin  in  any  proportions,  by  means  of  mechanical  pressure. 
But  Betts's  specification  states  certain  proportions  (whether  it 
claims  them  or  not)  and  certain  processes  in  the  application  of  the 
pressure,  by  which  proportions  and  processes  the  coherence  of  the 
two  metals  may  be  certainly  accomplished.  Dobbs's  process  is  the 
genus,  Betts's  the  species. 

In  answer  to  the  second  question,  I  am  of  opinion  that  a  Court 
of  law  cannot  pronounce  Betts's  patent  void,  simply  on  the 
comparison  of  the  two  specifications,  *  without  evidence    *146 
that  Dobbs's  specification  disclosed  a  practicable  mode  of 
producing  the  result,  or  some*  part  of  the  result,  described  in 
Betts's  patent. 

It  does  not  appear  to  me,  that  a  comparison  of  the  two  specifi- 
cations shows  the  two  processes  to  be  so  far  the  same,  that  if  the 
second  process  with  Betts's  directions  be  practicable,  the  first,  with 
Dobbs's  directions,  and  no  more,  must  have  been  practicable  also. 

Without  evidence,  I  think  it  is  impossible  to  see  that  Dobbs's 
process  (described  in  general  terms  as  he  has  described  it)  was 
more  than  an  experiment  or  a  suggestion.  It  is  not  imputing  to  a 
Court  of  law  an  afiectation  of  judicial  blindness  to  say,  that  with- 
out evidence  the  Court  cannot  discover  whether  the  previous  sepa- 
rate rolling  of  the  two  metals,  as  described  by  Betts,  be  or  be  not 
essential  to  the  practical  success  of  the  process.  How  can  a  Court 
of  law  without  evidence  know  the  relatiye  extendibility  of  the  two 
metals  lead  and  tin,  or  judge  whether  the  relative  thicknesses  of 
the  lead  and  tin  (or  about  the  relative  thicknesses),  as  described 
by  Betts*,  be  or  be  not  essential  ? 

For  these  reasons,  I  answer  the  first  of  your  Lordships'  questions 
in  the  affirmative,  and  the  second  in  the  negative. 

Mr.  Justicb  Williams.  —  My  Lords,  I  have  read  the  answers  of 
the  Lord  Chief  Baron  to  the  questions  put  by  your  Lordships  to 
the  Judges,  and  I  agree  in  those  answers,  and  in  the  view  of  the 
case  which  he  has  presented. 

The  Lord  Chief  Baron.  —  My  Lords,  I  was  a  member  of  the 
Court  of  Exchequer  Chamber  which  (by  a  majority)  af- 
firmed the  unanimous  *  judgment  of  the  Court  of  Queen's    *  147 
Bench,  and  I  was  one  of  that  majority.    But  after  hearing 
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the  arguments  at  jour  Lordships'  bar,  and  especially  that  of  Mr. 
GroTe,  and  giving  to  the  subject  a  fuller  consideration,  1  cannot 
adhere  to  the  opinion  expressed  bj  my  brother  Martin  as  his  judg- 
ment, in  which  my  brother  Channell  and  myself  concurred.  Not, 
my  Lords,  that  I  doubt,  in  the  smallest  degree,  the  principles  of 
law  upon  which  the  Court  of  Queen's  Bench  and  the  Court  of  Ex- 
chequer Chamber  professed  to  decide,  but  because  I  doubt  whether 
the  law  has  been  correctly  applied  to  the  present  case  ;  and  I  think 
the  mistake  (if  there  be  one)  has  arisen  from  our  attending  too 
much  to  the  matters  in  which  the  two  specifications  agree,  and  too 
little  to  those  in  which  they  differ. 

They  agree  in  referring  to  the  union  of  lead  and  tin  by  pressing 
together  clean  surfaces  of  each,  so  as  to  make  them  combine  super- 
ficially ;  but  they  differ  in  this,  that  Dobbs's  specification  apparently 
includes  all  proportions,  but  only  for  this  reason,  that  it  mentions 
no  one  in  particular,  and  it  gives  a  very  meagre  account  of  the  pro- 
cess ;  whereas  Betts's  appears  to  me  to  be  a  patent  for  a  definite 
relative  thickness  of  the  two  metals,  and  it  contains  a  very  elabo- 
rate description  of  his  process,  which  requires  a  separate  lamina- 
tion and  rolling  of  each  metal  before  they  are  put  together,  and  are 
rolled  and  laminated  jointly. 

The  judgment  of  the  Court  of  Queen's  Bench  proceeded  on  the 
notion  that  Betts's  claim  included  other  proportions  than  those 
which  he  specified  for  the  making  of  capsules. 

It  does  not  appear  to  me  that  this  is  a  construction  of  his  speci- 
fication which  is  necessary,  or  even  reasonable  ;  and  I  think 
*  148  it  is  not  correct.  Allow  me  to  call  your  *  Lordships'  atten- 
tion for  a  moment  to  the  title  of  the  patent  and  to  the  speci- 
fication. The  title  is,  '^  For  a  new  manufacture  of  capsules,  and 
of  a  material  to  be  employed  therein,  and  for  other  purposes,"  and 
it  does  not  appear  to  me  that  he  claims  or  specifies  more  than  one 
thing  as  his  new  manufacture.  The  title  expanded,  and  with  tlie 
words  inserted  which  are  to  be  understood,  would  read  thus :  A 
new  manufacture  of  capsules,  and  also  a  new  manufacture  of  a 
material  to  be  employed  in  making  capsules,  and  also  to  be  em- 
ployed for  other  purposes. 

The  patent  is,  therefore,  for  capsules,  and  for  the  material  they 
are  made  of,  which  material  is  said  to  be  applicable  to  other  pur- 
poses. 

On  examining  the  specification  itself,  I  find  nothing  to  contra- 
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diet  this  view  of  the  plaintiff's  invention  as  derived  from  the  title. 
He  gives  an  account  of  capsules,  of  their  use,  and  of  certain  patents 
already  obtained  for  making  them.  He  then  gives  a  clear,  distinct 
account  of  the  mode  of  making  them,  and  in  that  he  (of  course) 
includes  ^'  the  new  manufacture  of  the  material  to  be  employed  in 
the  manufacture  of  capsules,"  and  the  mode  of  preparing  it,  with 
the  lead  and  tin  rolled  or  laminated  separately,  and  then  united  in 
certain  proportions  stated  in  the  specification ;  and  these  propor- 
tions he  considers  to  be  "  their  proper  relative  thicknesses."  The 
new  material  being  reduced  '^  to  the  required  thinness,"  he  points 
out  how  the  capsules  are  to  be  made.  He  then  points  out  that 
*'  the  said  new  material  or  compound  metal  of  lead  combined  and 
covered  with  tin  on  one  or  both  sides  in  manner  aforesaid  "  (which 
I  think  includes  the  proportion)  '^  may  also  be  employed  for  other 
purposes."  The  first  is  for  making  tinfoil ;  the  next  is  for  certain 
ornamental  purposes ;  and  then  he  adds,  '^  my  said  new  material 
being  made  in  plates  or  sheets  of  adequate  thickness  and 
size,  *  may  be  employed  for  other  purposes,  4fec."  And  *  149 
there  certainly  is  not  a  single  expression  in  the  whole  speci- 
fication which  suggests  that  he  ever  contemplated  a  union  of  lead 
and  tin  in  any  other  proportions  than  those  which  he  specifies,  and 
which  he  calls  the  ^^  proper  relative  thickness." 

It  appears  to  me,  therefore,  that  he  claims,  not  every  combina- 
tion of  lead  with  tin  in  any  proportion,  but  only  his  '^  new  mate- 
rial," as  previously  described,  that  is,  of  the  definite  proportions, 
as  well  as  made  in  the  prescribed  way. 

It  is  true  (as  referred  to  in  Lord  Campbell's  judgment)  that, 
in  speaking  of  the  ^^  new  manufacture  "  for  the  making  of  cap- 
sules, he  gives  certain  dimensions  of  length,  breadth,  and  thick- 
ness which  the  ingots,  or  pieces  of  lead  and  tin,  may  have  at  the 
commencement  of  the  rolling,  and  before  they  are  put  together ; 
the  lead  may  be  three  quarters  of  an  inch  thick,  the  tin  may  be  of 
the  same  dimensions,  or  it  may  be  between  one  quarter  and  one 
sixteenth  of  an  inch  in  thickness,  that  is,  its  proportions  may  be 
between  three  to  one  and  twelve  to  one  of  lead  to  tin  ;  but  these 
are  not  "  the  proper  relative  thicknesses  "  when  they  are  to  be 
nnited  by  pressure,  which  are  twenty  to  one ;  and  there  is  a  part 
of  the  specification  from  which  it  may  be  inferred  (I  own  I  think 
conclusively)  that  he  specifies  throughout  the  same  relative  pro- 
portions,  and  that  his  new  material  is  to  vary  in  thickness  only, 
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and  not  in  the  proportions  of  lead  and  tin  ;  for  he  says,  the  ^^  new 
material  consists,"  &c.  (describing  the  process),  "  reducing  the 
two  metals  in  their  combined  state  into  thin  sheets  of  a  thickness 
suitable  for  the  purposes  to  which  they  are  to  be  applied."  The 
new  material  is,  therefore,  to  vary  in  thickness  only,  and  not  in 
the  proportion  of  the  metals. 

*  150       *  It  appears  to  me,  therefore,  that  the  construction  put 

by  the  Court  below  on  Betts's  specification  (viz.  that  he 
meant  to  claim  combinations  of  lead  and  tin  in  proportions  otlier 
and  different  from  those  which  he  specified  for  capsules),  is  not 
justified  by  the  language  of  the  specification.  Construing  it  by 
the  aid  of  the  title,  it  seems  to  me  that  the  very  same  material  that 
was  to  be  applied  to  the  making  of  capsules  was  also  to  be  applied 
to  other  purposes,  being  made  of  adequate  thickness,  but  the 
proper  relative  thickness  (as  he  calls  it)  remaining  the  same. 

But,  admitting  that  the  view  I  have  presented  of  the  plaintiff's 
title  and  specification  is  erroneous,  I  still  think  that  the  plaintiff 
has  not  been  anticipated  by  Dobbs.  The  notes  of  the  evidence  at 
the  trial,  the  summing  up,  and  the  verdict  of  tlie  jury,  are  all  part 
of  the  case  ;  and  I  now  entirely  agree  with  my  brothers  Williams 
and  Willes,  in  what  they  said  in  the  Exchequer  Chamber,  that  a 
patent  and  specification  which  are  worthless  and  produce  nothing, 
cannot  be  considered  as  disclosing  or  anticipating  any  thing,  so  as 
to  be  any  impediment  to  a  subsequent  real  practical  discovery ;  and 
J  cannot  agree  with  my  brother  Bramwell  (from  whom  I  differ 
rarely,  and  always  with  great  hesitation  and  reluctance),  *^  that  no 
finding  of  the  jury  is  important."  It  may  be,  that  had  not  the 
evidence  and  the  finding  been  parts  of  the  matter  before  us,  we 
should  be  justified  in  finding,  and  indeed  possibly  called  upon  to 
find,  that  Dobbs's  patent  and  specification  anticipated  Betts  in 
some  matter  claimed  by  Betts ;  but  if  the  fact  be  that  Dobbs's 
supposed  invention  has  never  been  successfully  practised,  and 
never  has  produced  any  useful  result,  then  in  my  opinion  it  must 
be  treated  as  a  mere  suggestion,  and  nothing  else,  and  it  no  more 
invalidates  Betts's  patent  than  Bramah's  patent  for  the  hy- 

*  151    draulic  *  press  would  have  been  invalidated  by  the  publica- 

tion in  books  of  philosophy  of  the  hydrostatic  paradox  on 
which  the  invention  was  founded.  Betts,  in  his  specification,  di- 
rects the  metals  separately  to  be  rolled  and  laminated  before  that 
operation  is  performed  upon  them  jointly.    Whether  it  be  to  that 
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or  to  the  proportions  (which  are  stated  to  be  "  the  proper  relative 
proportions'')  success  is  due,  matters  not.  Betts's  process  has 
succeeded,  Dobbs's  failed  altogether,  at  least  there  is  no  evidence 
of  its  success ;  and,  with  the  knowledge  of  that  fact,  as  substan- 
tially found  by  the  jury,  I  agree  with  what  fell  from  my  brothers 
Williams  and  Willes  in  the  Court  below. 

With  respect  to  the  two  questions  your  Lordships  have  put  to 
the  Judges,  I  am  of  opinion,  first,  that  if  Dobbs's  specification  is  a 
good  one,  and  entitled  him  to  claim  exclusively  every  proportion 
of  lead  and  tin,  then  his  claim  includes  Betts's,  which  is  one  defi- 
nite proportion  out  of  an  indefinite  number  which  may  be  sug- 
gested. But  inasmuch  as  it  is  quite  clear  that  some  proportions  of 
tin  would  give  too  little  tin  to  be  useful,  and  some  would  give  too 
much  tin  to  be  economical,  and  there  is  no  information  given 
where  economy  begins  and  where  utility  ends,  I  much  doubt 
whether  so  vague  and  general  a  specification  is  a  compliance  with 
the  condition  of  the  patent ;  and  I  strongly  suspect,  that  if  its  suc- 
cess had  ever  occasioned  it  to  be  called  in  question,  it  would  have 
been  deemed  a  bad  specification. 

But  the  second  question  I  now  answer  without  any  doubt  in  the 
negative.  The  specifications  differ  so  much,  that  the  practical  re- 
sult of  each  (by  which  their  merit  must  ultimately  be  tried)  can 
be  ascertained  only  by  the  verdict  of  a  jury. 

*The  Lord  Chancellor  (Lord  Westbury).  —  In  this  *152 
appeal  the  appellant,  who  was  the  plaintiff  below,  brought 
an  action  against  the  respondents  for  an  infringement  of  his  patent. 
The  date  of  that  patent  was  the  13th  of  January,  1849.  One  of 
the  issues  raised  in  the  action  was  the  alleged  want  of  novelty  in 
the  invention  of  the  plaintiff.  The  jury  found  a  verdict  for  the 
plaintiff  on  all  the  issues.  The  defendants  had  leave  reserved  to 
them  to  enter  a  verdict  for  themselves  on  the  issues  founded  on  the 
first  and  second  pleas. 

The  second  plea  was,  that  the  plaintiff's  invention,  or  a  material 
part  of  it,  was  included  in  the  specification  of  a  patent  granted  to 
one  Thomas  Dobbs,  in  the  year  1804. 

My  Lords,  the  question  was  very  learnedly  and  ably  argued  be- 
fore your  Lordships,  assisted  by  several  of  the  learned  Judges ;  and 
your  Lordships  thought  fit  to  put  to  them  two  questions.  Upon  a 
reconsideration  of  those  questions,  I  think  it  will  appear  that  proba- 
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lij  the  first  becomes  immatensL  suppoKng  tbe  seeond  qaestioD  to 
be  ansvered  in  tbe  cegame.  AH  Hnc  Jadges  bsTC  eoocarred,  for 
Feasors  vhl^  I  think  most  be  extreoMlT  siti^MrtofT  to  your  Lord- 
fhips.  in  so  ansrering  tbe  second  question.  Tbere  does  not  MfipeaT 
to  bare  been  qoite  tbe  same  ncacimitj  of  opinion  vitb  regmrd  to 
tbe  snsver  to  be  gi^en  to  tbe  first  question ;  but  in  reslitj,  tbe 
seeoitd  question  bring  answered  in  tbe  negatixe,  tbe  first  question 
can  Iiardlr  be  said  to  arise. 

Tbe  ansver  of  tbe  learned  Judges  to  tbe  second  question  iuTolTes 
tvo  conclusions  vbicb  are  extn^mdj  material  to  tbe  patent  law. 
One  is  this,  that  eren  if  there  is  identitj  of  language  in  two  speci- 
fications, and  (remembering  that  those  specifications  describe  ex- 
ternal o\^ts)  eren  if  the  language  is  verf'Otim  tbe  same,  yet  if 
there  are  terms  of  art  found  in  tbe  one  specification,  and 
*  153  also  *  terms  of  art  found  in  the  other  specification,  it  is  im- 
possible to  predicate  of  tbe  two  with  certainty  that  they  de- 
scribe tbe  same  identical  external  olject,  unless  you  ascertain  that 
the  terms  of  art  used  in  tbe  one  bare  precisely  tbe  same  significa- 
tion and  denote  the  same  external  oljects  at  the  date  of  tbe  one 
specification  as  they  do  at  the  dale  of  the  other. 

This  is  obrious ;  for,  if  we  take  two  specifications,  dated  as  the 
present  are,  one  in  tbe  year  1S04;  and  the  other  in  the  year  1849, 
CTen  if  the  terms  employed  in  the  one  were  identical  with  the 
terms  employed  in  the  other,  supposing  that  each  of  them  contains 
a  term  of  art,  we  will  assume  it  to  be  a  denomination  of  some  en- 
gine, some  instrument,  some  drug,  or  some  chemical  compound,  it 
may  well  be  that  the  thing  denoted  by  that  name  in  1804  is  alto- 
gether diflercDt  from  tbe  thing  denoted  by  that  name  in  1849.  If 
it  were  necessary  to  enter  into  such  a  subject,  I  could  give  numer- 
ous examples,  say  from  chemistry,  of  things  that  were  denoted  by 
one  name  in  1804,  and  which  hare  retained  the  same  denomina- 
tion, but  which,  by  improTed  processes  of  chemical  manufactures, 
are  at  present  perfectly  difierent  in  their  results,  their  qualities, 
and  their  efiects  from  the  things  denoted  by  the  same  name  forty 
or  fifty  years  ago.  It  is  clear,  therefore,  that  if  you  compare  two 
specifications,  eyen  if  the  language  of  both  is  the  same,  you  cannot 
arriye  at  a  certainty  that  they  denote  tbe  same  external  object  and 
the  same  external  process,  unless  you  enter  into  an  inquiry  and 
ascertain,  as  a  fact,  that  the  things  signified  by  the  noun  substan* 
tive  contained  in  tbe  one  specificatioi^  are  precisely  the  same  as 
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the  things  signified  by  the  same  noun  substantive  contained'  in  the 
other.    In  all  cases,  therefore,  where  the  two  documents  profess 
to  describe  an  external  thing,  the  identity  of  signification 
*  between  the  two  documents  containing  the  same  descrip-   *  154 
tion,  must  belong  to  the  province  of  evidence  and  not  to 
the  province  of  construction. 

I  pass  on  to  the  next  conclusion,  which  is  involved  in  the  answer 
of  the  learned  Judges  to  your  Lordships'  question,  and  that  con- 
clusion, I  think,  is  also  of  great  importance  to  the  law  of  patents, 
because  it  results  from  that  opinion  that  an  antecedent  specification 
ought  not  to  be  held  to  be  an  anticipation  of  a  subsequent  discov- 
ery, unless  you  have  ascertained  that  the  antecedent  specification 
discloses  a  practicable  mode  of  producing  the  result  which  is  the 
effect  of  the  subsequent  discovery.  Here  we  attain  at  length  to  a 
certain  undoubted  and  useful  rule.  For  the  law  laid  down,  with 
regard  to  the  interpretation  of  a  subsequent  specification,  is  equally 
applicable  to  the  construction  to  be  put  upon  publications  or  treatises 
previously  given  to  the  world,  and  which  are  frequently  brought 
forward  for  the  purpose  of  showing  that  the  invention  has  been 
anticipated.  The  effect  of  this  opinion  I  take  to  be  this,  if  your  Lord- 
ships shall  affirm  it,  that  a  barren,  general  description,  probably 
containing  some  suggested  information,  or  involving  some  specula- 
tive theory,  cannot  be  considered  as  anticipating,  and  as  therefore 
avoiding,  for  want  of  novelty,  a  subsequent  specification  or  inven- 
tion which  involves  a  practical  truth,  productive  of  beneficial 
results,  unless  you  ascertain  that  the  antecedent  publication  in* 
volves  the  same  amount  of  practical  and  useful  information. 

Now  it  will  be  evident  upon  a  comparison  of  these  two  specifica- 
tions that  the  one  was  a  mere  general  suggestion,  while  the  other 
is  a  specific,  definite,  practical  invention.  It  is  possible  that  a  sug- 
gestion, such  as  that  contained  in  the  one,  may  lead  to  the  dis- 
covery of  the  invention  contained  in  the  other.  But  it  is 
the  latter  alone  which  *  really  does  add  to  the  amount  of  *  155 
useful  knowledge  ;  it  is  the  latter  alone  which,  by  its  prac- 
tical operation,  confers  a  benefit  upon  mankind  within  the  meaning 
of  the  patent  law.  In  the  present  case,  there  was  not  only  no  evi- 
dence to  show  that  that  which  was  contained  in  Dob1;^'s  specifica- 
tion was  capable  of  practical  operation,  but  in  reality  that  conclu- 
sion was  negatived  by  the  verdict  of  the  jury.  Therefore,  my 
Lords,  concurring,  as  I  entirely  do,  in  the  conclusions  which  have 
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been  arrived  at  by  the  Judges  in  answer  to  the  second  question,  it 
results  as  a  necessary  consequence  that  the  decision  of  the  Court 
of  Queen's  Bench,  and  of  the  Court  of  Exchequer  Chamber,  ought 
to  be  reversed,  and  that  the  rule  nisi  made  absolute  by  the  Court 
of  Queen's  Bench  ought  to  be  discharged.  My  Lords,  I  move 
your  Lordships  therefore  to  embody  these  conclusions  in  your 
present  order. 

Lord  Brougham.  —  My  Lords,  in  the  course  of  the  argument  I 
had  expressed  very  considerable  doubts  on  various  parts  of  tlie 
case.  Upon  the  whole,  I  consider  those  doubts  as  answered  by 
the  opinions  of  the  learned  Judges ;  and  I  agree  with  my  noble 
and  learned  friend's  proposition. 

Lord  Cranworth.  —  The  only  question  in  tliis  case  is,  whether 
the  plaintiflF's  invention  was  new.  The  jury  found  that  it  was. 
He  is,  therefore,  entitled  to  judgment  in  his  favour,  unless,  as  a 
matter  of  law,  the  jurors  could  not,  on  the  evidence,  lawfully 
come  to  the  conclusion  at  which  they  arrived  ;  in  other  words,  un- 
less there  was  evidence  before  them  which  made  it  their  duty,  as  a 

matter  of  law,  to  find  that  the  invention  was  not  new. 
*  156  The  argument  for  the  respondents  was,  that  the  *  absence 
of  novelty  was  established  conclusively  by  the  production  of 
Dobbs's  specification ;  tliat  in  the  face  of  that  specification,  the 
jury  could  not  find  in  favour  of  the  plaintiff;  and  this  was  the 
opinion  of  the  Court  of  Queen's  Bench,  and  afterwards  of  the 
Exohoquor  Chamber.  But  I  agree  with  the  able  opinions  of 
the  minority  of  the  Judges  in  the  Exchequer  Chamber,  and  of 
the  learned  Judges  whose  assistance  we  had  at  the  argument 
of  tliis  case,  that  the  judgment  below  was  wrong. 

It  may  be  true  that  two  specifications  may  be  so  entirely  identi- 
cal that  tlie  Judge  may  be  warranted  in  telling  the  jury,  as  matter 
of  law,  that  they  cannot  find  the  second  invention  to  be  new, 
though  that  was  not  decided  in  BuA  ▼.  Fox,^  for  there  the  jury 
had  found  as  matter  of  fact  that  the  mode  of  working  the  two  in- 
ventions was  tiie  same. 

But  here,  not  only  are  the  two  specifications  not  identical,  but 
in  tiie  earlier  of  them  there  is  no  trace  of  that  which  constitutes 
the  very  essence  of  the  plaiutiflTs  invention,  namely,  the  relative 
thickness  of  the  tin  and  the  le«d,  and  the  mode  of  rolling  and 

*  a  H.  L.  Cm.  707. 
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laminating  each  metal  separately  before  they  are  placed  together, 
aud  then  made  to  cohere  by  being  rolled  and  laminated  jointly. 

Dobbs's  specification  disclosed  no  more  than  his  notion  that  tin 
and  lead  might,  by  means  of  pressure,  be  so  combined  as  to  form 
a  new  and  useful  material.  But  it  gave  no  information  as  to  how 
that  object  could  be  attained,  and  there  was  evidence  to  show  that 
Dobbs  had  never  been  able,  in  working  according  to  his  specifica- 
tion, to  succeed  in  making  the  metals  \inite.  There  was,  there- 
fore, an  essential  difference  between  the  two  specifications, 
*  which  fully  warranted  the  jury  in  finding  a  verdict  for  *  167 
the  plaintiff,  as  they  did. 

The  case  has  been  so  fully  and  ably  discussed  in  the  opinions  of 
the  learned  Judges,  and  commented  on  by  my  noble  and  learned 
friend  on  the  Woolsack,  that  I  shall  content  myself  with  simply 
saying  that  I  concur  in  the  motion  that  judgment  be  given  for  the 
plaintiff  below,  who  is  appellant  here. 

Lord  Wensleydale.  —  My  Lords,  the  result  of  the  very  full 
and  able  opinion  delivered  by  my  Lord  Chief  Baron  on  the  ques- 
tions propounded  by  your  Lordships,  and  of  the  written  opinions 
of  the  consulted  Judges,  with  which  we  have  been  supplied,  is, 
that  the  unanimous  judgment  of  the  Court  of  Queen's  Bench  and 
the  judgment  of  the  majority  of  the  Court  of  Exchequer  Chamber 
ought  to  be  reversed.  I  concur  entirely  in  the  propriety  of  this 
course.  It  appears  to  me,  without  entering  into  all  the  questions 
which  have  been  discussed  at  the  bar,  aud  on  most  of  which  the 
learned  Judges  have  delivered  their  opinions,  that  my  noble  and 
learned  friends  who  have  just  addressed  the  House  have  put  the 
case  on  a  ground  which  is  quite  satisfactory,  and  it  appears  to 
me  it  is  perfectly  unanswerable.  The  jury  having  found  that  the 
plaintiff's  invention  was  new,  unless  the  production  of  Dobbs's 
specification,  without  any  other  evidence,  conclusively  showed  that 
it  was  not,  the  patent  must  be  good.  Now,  I  am  clearly  of  opin- 
ion that  the  mere  production  of  Dobbs's  patent,  in  which  he  makes 
public  his  notion  that  lead  and  tin  might  be  usefully  combined  in 
a  new  material  by  mechanical  pressure,  without  any  statement  or 
proof  how  that  object  could  be  attained  and  a  practical  result 
secured,  is  insufficient  to  show  that  he  had  made  a  prior 
discovery,  *  which  was  in  law  an  invention.  If  nothing  was  *  158 
set  out  in  the  plea  but  the  plaintiff's  specification  and 
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Dobbs's  prior  patent  and  specification,  it  would,  I  think,  be  unques- 
tionably bad.     That  of  Dobbs  is  not  a  disclosure  of  an  invention. 

I  agree  entirely  with  Mr.  Justice  Williams  and  Mr.  Justice 
Willes  in  their  opinion  given  in  this  case  in  the  Court  of  Excheq- 
uer Chamber,  that  the  mere  publication  of  a  notion  that  a  particu- 
lar article  might  be  made,  without  any  information  or  means  of 
knowledge  communicated  to  the  public,  does  not  preclude  a  subse- 
quent first  inventor  of  those  means  from  taking  out  a  patent. 

Very  early  in  the  argument  it  appeared  to  me  that,  without 
some  evidence  to  show  that  Dobbs's  patent  is  capable  of  a  practical 
application,  and  would  produce  some  useful  effect,  it  was  inopera- 
tive to  affect  Betts's  invention  and  to  render  his  patent  invalid  ; 
and  it  is  much  to  be  regretted  that  this  view  of  the  case  was  not 
fully  discussed  at  an  earlier  period. 

The  following  order  was  afterwards  entered  on  the  Journals :  — 
It  is  ordered,  that  the  said  judgment  or  rule  of  the  Court  of 
Exchequer  Chamber,  of  the  7th  July,  1860,  affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench,  of  80th  May,  1859,  be,  and 
the  same  is,  hereby  reversed,  and  that  the  judgment  or  rule  of  the 
Court  of  Queen's  Bench,  of  80th  May,  1859,  so  far  as  it  orders 
that  the  verdict  obtained  in  the  said  Court  be  set  aside,  and  a  ver- 
dict entered  for  the  defendants  instead  thereof,. be  also  reversed. 

Lords'  Journals,  5th  June,  1862. 


159  •  FISHER  9.  BRIERLEY. 

1863.    Febniary  20. 

Mabt  Fisheb  and  others.  Appellants. 
James  Bbierlet  and  others,  Bespondents. 

Deed.    Mortmain.    Possesmn.     Resulting  Trust,     Costs, 

A  deed  executed  under  the  Statute  9  Geo.  2,  c.  36  (the  Mortmain  Act),  is  suffi- 
cient if  it  is  made  to  take  effect  so  as  to  give  a  title  to  immediate  possession  of 
the  land.  Equity  will  thereon  enforce  the  trustees'  rights  to  all  the  profits  of 
the  land.    It  is  not  necessary  that  possession  de  facto  should  be  had. 

To  defeat  such  a  deed  it  must  be  distinctly  shown  that  there  was  an  antecedent 
agreement  between  the  donor  and  the  trustees  that  the  deed  should  not  take 
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effect  Dpon  execution,  bat  should  be  deferred  till  the  death  of  the  donor,  who 
should  in  the  mean  time  retain  the  benefit  of  the  property. 

A  small  piece  of  land  was  granted  by  deed  (duly  executed  and  enrolled  under 
the  Statute  of  Mortmain)  for  a  charitable  purpose,  which  could  only  be  car- 
ried into  effect  by  funds  being  provided  for  the  purpose.  The  deed  itself  was 
allowed  to  remain  in  the  possession  of  the  grantor,  whose  managing  bailiff 
manured  and  mowed  the  land  (as  he  did  other  land  of  the  same  kind  belong- 
ing to  the  grantor,  and  either  rented  by  himself  or  managed  by  him  as  bailiff), 
and  the  hay  obtained  firom  it  was  carried  to  the  grantor's  stables  and  there 
consumed.  The  funds  necessary  for  carrying  into  effect  the  purpose  of  the 
deed  were  provided  by  the  will  of  the  grantor :  — 

Hddf  that  these  circumstances  did  not  show  the  existence  of  a  reservation  or  con- 
dition for  the  benefit  of  the  grantor  such  as  would  avoid  the  deed. 

Iliere  was  no  provision  in  the  deed  for  appropriating  in  any  way  the  produce 
of  the  land  or  the  rent  it  might  fetch  during  the  interval  between  the  date  of 
the  deed  and  the  time  when  its  provisions  might  be  carried  into  effect :  — 

J7eU,  that  this  did  not  constitute  a  resulting  trust,  so  as  to  avoid  the  deed. 

Costs  were  given,  out  of  the  residuary  fund  in  Court,  against  such  of  the  residu- 
ary legatees  as  had  joined  in  the  appeal. 

This  was  an  appeal  against  a  decision  of  the  Lords  Justices, 
which  had  reversed  a  decree  of  the  Master  of  the  Rolls. 

In  the  year  1851  Miss  Mary  Winfield  Lambert,  a  lady  of  fortune, 
residing  at  Boarbank,  in  Gartmel,  Lancashire,  expressed  to 
her  then  solicitor,  Mr.  Reveley,  a  wish  to  *  devise  a  piece  *  160 
of  land  for  the  purposes  of  building  a  church,  a  minister's 
residence,  and  a  school-house.  Mr.  Reveley  explained  to  her  that 
her  intention  could  only  be  carried  into  effect  by  a  deed,  by  which 
she  must  completely  give  up  the  land  for  the  purpose.  She  di- 
rected bim  to  prepare  such  a  deed,  which  was  done,  and  on  the 
14th  May,  1861,  it  was  duly  executed.  The  deed  purported  to 
convey  to  Brierley  and  others  a  piece  of  land  of  about  two  acres, 
^'  upon  trust,  to  permit  to  be  erected  and  built  upon  part  thereof  a 
church  or  chapel,  for  the  worship  of  Almighty  God,  according  to 
the  rites  and  ceremonies  of  the  United  Church  of  England  and  Ire- 
land, as  by  law  established,  with  or  without  a  cemetery  to  be  an- 
nexed, and  also  a  messuage  or  dwelling-house,  with  a  yard,  garden, 
and  suitable  offices,  to  be  occupied  therewith,  for  the  residence  of 
the  minister  who  shall  for  the  time  being  officiate  in  such  church 
or  chapel  aforesaid,  and  also  a  school-house,  with  suitable  offices, 
and  with  or  without  a  play-ground,  and  with  or  without  a  resi- 
dence for  the  mistress  who  shall  teach  therein,  to  be  used  for  the 
education  of  the  children  of  the  labouring  classes  of  the  said  town- 
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ship,  and  with  full  power  for  the  person  or  persons  who  shall  pro- 
vide the  funds  for  the  erection  of  such  church  or  chapel,  and  other 
buildings  as  aforesaid,  to  make  such  regulations  respecting  the  use 
thereof  for  the  aforesaid  purposes  respectively  as  he  or  they  shall 
think  proper." 

This  deed  was  duly  enrolled  under  the  provisions  of  the  Mort- 
main Act. 

Miss  Lambert,  by  her  will,  dated  6th  November,  1851,  which  re- 
cited this  deed,  bequeathed  to  Brierley  and  those  diree  other  per- 
sons 2500^.  for  building  a  church  on  the  laud,  15001.  for  building 
a  parsonage,  10002.  for  building  and  furnishing  a  school 
*  161  there,  1500/.  for  a  fuud  *  to  raise  a  salary  for  the  school- 
mistress, and  500/.  as  a  fund  for  supplying  books  to  the 
school.  She  also  gave  5000/.  to  the  Bishop  of  Chester,  as  a  fund 
to  provide  a  stipend  for  the  clergyman.  By  a  codicil,  dated  12th 
November,  1857,  she  constituted  Mary  Fisher  and  other  persons 
her  residuary  legatees. 

The  testatrix  died  in  November,  1857.  At  the  date  of  the  deed 
two  of  the  farms  she  possessed  at  Gartmel  were  occupied  by  Robert 
Wilcock,  as  her  tenant,  and  one  farm  was  in  her  own  occupation, 
and  was  managed  by  him  as  her  bailiflf.  He  resided  at  Boarbank, 
and  was  her  confidential  adviser  in  the  management  of  her  prop- 
erty. The  land  comprised  in  the  deed  had  been  awarded  to  her 
tinder  an  Enclosure  Act,  and  was  separated  firom  the  other  farnos. 
The  deed  itself  was  left  in  her  possession,  and  so  continued  to  her 
death,  and  Uie  evidence  went  to  show  that  Wilcock  treated  the 
piece  of  land  like  the  rest  of  Miss  Lambert's  property,  whether  in 
his  own  occupation  or  under  his  management.  It  was  manured 
witli  dung  from  her  stables,  it  was  mowed  by  men  in  her  service, 
and  Uie  hay  taken  from  it  was  carried  to  her  stables.  It  was  in 
evidence,  that  shortly  after  the  execution  of  the  deed  Miss  Lam- 
bert said  to  Brierley,  *^  I  have  given  it "  (meaning  this  piece  of 
land),  *^  and  I  will  have  nothing  more  to  do  with  it ;  but  as  Wil- 
oock  is  always  complaining  of  shortness  of  grass  on  his  farms,  you 
had  better  let  him  have  it " ;  and  tlie  two  trustees  positively  denied 
any  agreement  for  allowing  the  land  to  remain  in  Miss  Lambert's 
possession  or  oontroK  Wilcock  died  in  August,  1857  (nearly  three 
months  before  Miss  Lambert),  much  indebted  to  her,  and  insol- 
vent. 

On  the  6th  December,  1858,  Mrs.  Fisher  and  the  other  residuary 
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legatees  filed  their  bill  against  Brierley,  and  all  other  neces- 
sary parties,  including  the  Bishop  of  Chester  ^and  the  ^162 
Attomey-Greneral,  which  bill,  after  setting  forth  the  deed 
and  the  will,  charged  that  the  laud  conveyed  by  the  deed  remained 
in  the  testatrix's  possession  up  to  the  time  of  her  death,  and  that 
the  deed  was  not  executed  band  ficUj  but  was  a  contrivance  to 
evade  the  Statute  of  Mortmain,  and  prayed  that  the  bill  might  be 
established,  and  the  trusts  thereof  declared,  so  far  as  the  same 
were  not  illegal  and  void ;  and  that  the  deed,  and  the  legacies  in 
the  will  consequent  thereon,  might  be  declared  void,  as  contrary 
to  the  said  statute,  and  for  accounts  and  general  relief. 

Evidence  was  taken  to  the  effect  already  stated. 

The  cause  was  heard  before  the  Master  of  the  Rolls,  who,  on 
the  16th  January,  1860,  granted  the  prayer  of  the  bill.  The 
Lords  Justices,  on  May  4,  1860,  reversed  his  Honour's  decree.^ 
This  appeal  was  then  brought. 

Jfr.  Molt  and  Mr.  Speedy  for  the  appellants.  —  In  order  to  make 
a  deed  like  this  valid,  it  must  be  without  any  condition  or  reserva- 
tion whatever  for  the  benefit  of  the  grantor,  and  must  give  to  the 
trustees  a  present  right  of  possession,  Doe  d.  Thompson  v.  Pitcher? 
If  there  is  any  secret  trust  for  the  grantor,  it  is  void,  The  Attorney- 
General  v.  Poulden  ;  ^  Bussell  v.  Jackson,^  Those  conditions  have 
not  been  complied  with  here,  nor  were  they  intended  to  be  so. 
Tlie  professed  object  of  the  testatrix  was  to  build  a  church,  a 
school,  and  residences  for  the  minister  and  schoolmistress.  No 
present  provision  was  made  for  carrying  those  objects  into  effect 
beyond  merely  giving  the  land.  The  funds  to  erect  the  buildings 
were  not  provided ;  they  were  to  be  supplied  by  legacies 
^ven  by  her  will.  This  was  the  *  tacit  understanding  of  *  163 
the  parties.  That  shows  that  the  intention  was  that  the 
buildings  should  not  be  erected  till  after  her  death.  The  trust  of 
the  deed  itself  was  only  to  permit  the  erection  of  these  buildings. 
There  was,  therefore,  no  present  right  of  possession  given  by  the 
deed ;  and  the  evidence  shows  that  in  fact  the  deed  was  kept  in 
the  testatrix's  possession  till  her  death,  that  the  trustees  never 
interfered  with  the  property,  and  that  her  bailiff  managed  it  and 
consumed  the  produce  of  the  land  on  her  premises.    There  can, 

»  1  De  G.,  F.  &  J.  648.  •  8  Sim.  472. 

*  3  Maole  &  S.  407.  «  10  Hare,  204. 
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therefore,  be  no  doubt  that  there  was  a  secret  trast  for  her.  This 
may  be  proved  by  the  conduct  of  the  parties  as  well  as  by  any 
declarations  made  by  them,  Watf  y.  East^  and  will  render  the 
deed  invalid. 

This  was  a  mere  scheme  to  evade  the  provisions  of  the  9  Geo.  2, 
c.  36.  The  object  of  that  Act  was  correctly  stated  in  The  Attorney- 
Q-eneral  v.  Weymouth^  was  mistaken  in  Edwards  v.  HaJl?  and 
Alexander  v.  Brame^  and  was  authoritatively  established  by  this 
House,  in  accordance  with  Lord  Hardwicke's  opinion,  in  Jeffriee  v. 
Alexander.^  That  object  was  to  prevent  dying  persons  from  giving 
away  from  their  heirs,  under  pretence  of  founding  charities,  prop- 
erty which  they  had  never  been  willing  to  part  from  during  their 
own  lives.    A  scheme  of  this  kind  would  utterly  defeat  that  object. 

The  deed  here  contains  a  resulting  trust  in  favour  of  the  grantor* 
A  piece  of  land  appears  to  be  given  to  trustees  for  a  specific  object ; 
but  there  are  no  means  provided  for  carrying  that  object  into 
efiect.  The  land  is  capable  of  producing  income  or  rent ;  no  pro- 
vision is  made  for  the  employment  of  that  income  in  the 
"*  164  interval  *  between  the  gift  of  the  land  and  the  furnishing  of 
the  means  by  which  the  professed  object  of  the  deed  is  to  be 
carried  into  execution.  There  is,  therefore,  a  resulting  trust  of 
that  income  for  the  benefit  of  the  grantor,  and  the  deed  is  void, 
lAnJbrey  v.  Qurr.^ 

Fmally,  the  42  Geo.  3,  c.  108,  and  the  4  &  5  Yict.  c.  38,  have 
no  eflfect  in  giving  validity  to  this  deed.^ 

Mr.  Chapman  and  Mr.  Eddie  were  for  the  respondents. 

The  Attomey-aeneral  (^Sir  W.  AiherUni),  The  Solieitar- General 
(/9tr  E.  Palmer'),  and  Mr,  Wickens  appeared  for  the  Grown. 

At  the  close  of  the  appellant's  argument  — 

The  Lord  Chancellor  (Lord  Westbttry)  said:  My  Lords, 
this  is  an  appeal  against  a  judgment  of  the  Lords  Justices  upon 
the  subject  of  a  gift  in  charity.    The  appellants  say  that  a  deed  of 

»  2  Drewry,  44.  *  7  De  G.,  M.  &  G.  625. 

•  Ambl.  20.  •  8  H.  L.  Cas.  594. 

•  6  De  G.,  M.  &  G.  74.  •  Madd.  &  G.  151. 

^  The  argument  on  this  point  is  omitted,  as  no  notice  of  the  point  was  taken  in 
the  judgment. 
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gift  of  a  piece  of  land  for  the  purpose  of  erecting  thereon  a  church 
or  chapel  and  a  school-house  ought  to  be  treated  as  invalid,  on  tlie 
ground  that  the  deed  of  gift  is  one  which  falls  within  the  provis- 
ions of  the  Statute  of  Mortmain,  and  is  in  reality  a  contravention 
of  the  provisions  of  that  statute.  Also,  that  there  was  an  agree- 
ment between  the  donor  and  the  trustees  of  the  deed,  allowing  the 
donor  to  retain  possession  of  the  land  which  professed  to  be  the 
subject  of  the  gift ;  and,  further,  that  there  were  in  the  deed  of 
gift  words  which  admitted  the  construction  of  there  being  a  result- 
ing trust  in  favour  of  the  donor,  and  that,  consequently, 
^the  gift  was  one  which  cannot  be  protected  by  the  ^165 
statute. 

I  shall  not,  for  the  moment,  stop  to  inquire  whether  the  alleged 
agreement  between  'tbe  donor  and  the  trustees  would  come  within 
the  meaning  of  the  words  of  the  first  section  of  the  statute.    On 
,  examining  the  evidence  in  the  case,  I  think  that  there  is  no 

reasonable  ground  for  coming  to  the  conclusion  that  there  was 
t  such  an  agreement  as  the  appellants  allege.  The  appellants  have 
not  given  any  direct  evidence  of  the  existence  of  such  an  agree- 
ment ;  but  they  bring  forward  evidence  which  is  intended  to  show 
that  that  agreement  must  be  taken  as  a  necessary  inference  of 
fact 

It  is  material  to  observe,  in  the  first  place,  that  there  are  two 
other  parties  to  this  transaction,  one  of  them  being  a  trustee  and 
solicitor  to  the  donor,  by  whom  the  whole  conduct  of  the  matter 
was  managed,,  and  the  other  also  a  trustee,  and  a  clergyman  ;  and 
they  both  join  in  distinctly  affirming,  on  oath,  that  there  was  no 
such  agreement  between  them  and  the  testatrix,  as  is  suggested  by 
the  appellants.  It  would,  therefore,  require  very  strong  circum- 
stances indeed  to  make  me  arrive  at  a  conclusion  directly  con- 
tradicted by  such  positive  evidence.  But,  even  if  there  had  not. 
been  such  a  contradiction,  I  should  be  of  opinion  that  the  circum- 
stances do  not  warrant  a  presumption  of  that  kind. 

It  appears  that  the  testatrix  was  at  first  desirous  of  making  a 
win,  and  of  leaving  this  property  by  will  for  this  charitable  pur- 
pose. She  was  told  by  her  solicitor  that  that  would  not  be  suf- 
ficient ;  that  the  law  did  not  permit  her  to  do  it  by  will,  so  far  as 
the  appropriation  of  a  piece  of  land  to  charity  was  concerned. 
She  was,  therefore,  advised  to  make  a  conveyance  of  this  piece 
of   land   by  deed.     It  appears  that  the  solicitor  who   was  in- 
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*  166  structed  *  to  carry  her  intentions  into  eflFect,  thought  that 
an  interest  in  the  property  for  life  might  be  reserved  by 
the  donor ;  but  when  the  papers  were  sent  up  to  London  advice 
was  given  which  corrected  this  error.^  It  was  said  that  there 
could  be  no  life  interest  reserved  to  the  donor  without  avoiding 
the  whole  transaction.  The  result  was  that  a  deed  was  prepared 
which,  so  far  as  the  expressions  go,  is  in  perfect  conformity  with 
the  statute.  There  was  a  conveyance  of  an  absolute  kind  of  the 
piece  of  land  on  which  the  church  and  school-house  were  to  be 
erected ;  it  was  a  small  piece  of  land  of  about  two  or  three  acres. 

It  is  quite  clear,  therefore,  that  proper  knowledge  was  possessed 
by  the  solicitor,  and  was  acted  upon  by  him  in  getting  the  deed 
prepared.  He  states  distinctly  that  he  informed  the  donor  that 
the  gift  must  be  an  absolute  gift  of  the  property  —  that  she  must 
part  with  it  completely.  It  would  be  an  unreasonable  thing  to 
suppose,  after  all  this,  that,  the  parties  having  been  so  instructed, 
have  secretly,  and  for  the  sake  of  a  matter  so  trifling  as  this,  pro- 
ceeded in  such  a  way  as  to  occasion  the  deed  to  be  a  failure  for 
the  object  for  which  it  was  intended,  by  reserving  a  life  interest  to 
the  donor.  It  is  from  these  facts  that  your  Lordships  are  asked 
to  draw  this  conclusion,  that  a  piece  of  land  not  worth  more  than 
3Z.  a  year  was  to  be  reserved  to  the  possession  of  the  donor  for  her 
life,  and  that,  notwithstanding  all  the  reasons  for  taking  the  right 
course  to  make  a  valid  gift,  the  persons  employed  nevertheless  in- 
tended, in  order  to  retain  for  the  donor  the  mere  value  of  this 
small  piece  of  land,  to  do  that  which,  through  the  operation  of  the 
statute,  would  defeat  her  object.  I  think  tliat  a  more  improbable 
conclusion  could  scarcely  be  presented  for  your  adoption. 

What  are  the  facts  which  are  adduced  to  justify  it? 
^167  ^The  object  of  the  conveyance  was  to  have  a  church 
and  a  school-house  erected  upon  the  land.  In  the  mean 
time,  and  imtU  that  could  be  done,  it  was  not  likely  that  the  trus- 
tees would  be  able  to  get  a  tenant  for  this  piece  of  land ;  nor 
would  it  be  in  their  power  to  let  the  land  to  any  advantage. 
Under  those  circumstances  it  was  occasionally  used  for  the  benefit 
of  tlie  donor.  The  grass  growing  on  it  was  cut,  and  the  trustees 
allowed  it  to  be  taken  into  her  stables  ;  but  there  is  nothing  in  that 
to  warrant  your  Lordships  arriving  at  the  conclusion  that  th^ 
trustees  had  parted  with  the  possession  of  the  land  which  had  been 
absolutely  vested  in  them  by  the  terms  of  the  deed.    Nor  is  it  easy 
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to  believe,  that  what  was  subsequently  done  with  the  land  was  the 
result  of  an  antecedent  agreement,  that  it  should  be  held  by  the 
donor  during  her  life  for  her  own  benefit. 

But  your  Lordships  are  asked  to  come  to  the  conclusion  that 
there  was  such  an  agreement,  because,  in  order  to  carry  the  chari- 
table object  into  effect  it  was  necessary  that  a  sum  of  money 
should  be  provided,  which  was  only  given  by  the  will ;  but  that  is 
a  proceeding  which  the  Statute  of  Mortmain  allows.  It  was  with 
a  view  to  such  a  disposition  that  the  conveyance  of  the  land  was 
made.  That,  therefore,  would  not  defeat  the  validity  of  the 
transaction.  If  the  land  was  band  fide  conveyed  to  trustees,  so 
that  it  might  be  tised  by  them  in  the  lifetime  of  the  donor,  the 
validity  of  that  conveyance  cannot  be  affected  by  the  fact  that  she 
afterwards,  by  her  will,  left  a  sum  of  money  to  carry  the  object  of 
that  conveyance  into  effect. 

Then,  with  regard  to  the  alleged  resulting  trust,  there  is  no 
weight  in  the  argument  founded  upon  that.  The  words  of  the 
statute  upon  that  subject  are  cle&r — ^^  unless  the  gift  be 
made  to  take  effect  in  possession,  for  the  *  charitable  use  *168 
intended,  and  be  without  any  power  of  reservation  and 
trust  for  the  benefit  of  the  donor  or  grantor."  The  deed,  there- 
fore, must  be  so  expressed  that  the  conveyance  shall  take  effect 
immediately  in  possession.  It  is  not  necessary  that  possession  de 
facto  shall  be  had.  It  is  a  sufficient  compliance  with  the  statute 
that  the  deed  is  made  to  take  effect,  so  as  to  give  a  title  to  pos- 
session. In  Doe  V.  Pitcher ^^  Lord  EUenborough  says,  '*  As  to  the 
objection  that  the  deed  did  not  take  effect  in  possession,  the 
statute  only  requires  that  it  should  be  made  to  take  effect  in  pos- 
session. And  it  is  so  made."  And  so  it  is  here.  The  whole 
property  here  vested  in  the  trustees,  and  therefore  the  argument 
that  some  time  would  be  required  in  order  to  raise  the  money 
which  was  to  carry  the  charitable  purpose  of  the  deed  into  effect 
does  not  affect  the  validity  of  the  deed.  The  deed  would  be  re- 
garded by  equity  as  immediately  vesting,  so  as  to  convey  to  the 
trustees  the  right  to  enter  into  immediate  possession  of  the  land 
and  of  the  profits.  It  was  a  present  gift,  and  the  trustees  of  the 
charity  would  have  a  perfect  right  to  possess  every"  shilling  of 
those  profits,  until  the  object  of  the  deed  could  be  carried  into 
eflfoct  by  building  the  church  and  school-house,  and  the  Court  of 

>  8  M.  &  S.  410. 
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Chancery  would  take  care  that  no  part  of  those  profits  should  be 
applied  to  any  other  purpose  than  that  mentioned  in  the  deed. 

As  to  the  law,  I  should  be  of  opinion  that  it  would  be  no 

ground  for  avoiding  the  operation  of  the  deed,  unless  it  was 

clearly  and  distinctly  shown  that  there  had  been  an  agreement 

made  antecedently  to  the  deed  between  the  donor  and  the  trustees, 

that  the  deed  should  not  take  effect  at  the  moment  of  its 

•  169    execution,  but  that  its  operation  *  should  be  deferred  until 

the  death  of  the  donor,  who  should  in  the  mean  time  retain 
the  benefit  of  the  property.  But  I  need  not  go  into  the  law  upon 
that  subject,  for  there  is  here  no  evidence  of  any  such  agreement. 
There  is  nothing  to  impede  the  operation  of  the  instrument; 
nothing  to  disjoin  the  possession  of  the  estate  from  the  trustees. 

I  am,  therefore,  of  opinion,  that  there  is  no  ground  whatever  on 
which  the  decision  of  the  Lords  Justices  may  be  impugned ;  and  I 
advise  your  Lordships  to  affirm  that  judgment,  and  to  direct  that 
the  appeal  be  dismissed  with  costs. 

Lord  Wensleydalb.  —  My  Lords,  I  am  entirely  of  the  same 
opinion.  Tlie  sole  question  in  the  present  case  seems  to  be,  whether 
the  Statute  of  Mortmain  has  been  complied  with  or  not.  I  need 
not  enter  into  the  question  as  to  the  supposed  defect  being  supplied 
by  the  Church  Building  Acts.  The  Statute  of  Mortmain  requires 
a  deed  to  be  made  to  take  effect  immediately  for  a  charitable  pur- 
pose, and  without  any  agreement  for  retaining  any  benefit  for  the 
advantage  of  the  grantor.  The  only  question  raised  is,  whether 
the  donor  retained  the  benefit  of  the  land  for  her  life.  I  think  the 
evidence  is  sufficient  to  show  that  she  did  not ;  there  is  none  to 
lead  to  the  conclusion  that  she  did.  It  is  not  enough  to  show  that 
she  was  permitted  to  remain  in  possession  for  a  part  of  the  time, 
when  the  laud  could  not  be  used  for  the  benefit  of  the  charity,  or 
to  show  that  she  was  in  possession  of  the  title  deeds.  She  might 
naturally  wish  to  preserve  the  deeds,  in  order  to  prevent  the  possi- 
bility of  their  loss  ;  but  the  deeds  were  of  no  use  to  her,  so  far  as 
legal  possession  of  the  land  was  concerned.    Nor  did  it  give 

•  170    her  any  authority  over  the  land.    Then,  •  does  the  posses- 

sion of  the  land  on  her  part  lead  to  the  conclusion  that 
there  was  an  agreement  or  understanding  between  the  two  parties 
that  she  should  retain  it  till  the  time  of  her  death  ?  I  think  there 
is  no  evidence  that  there  was  such  an  agreement  or  understanding ; 
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if  there  had  been  it  would  have  brought  the  case  within  the  Mort- 
main Act ;  but  there  is  no  proof  of  there  being  such  an  agreement ; 
and  although  the  circumstance  of  her  being  in  possession  of  the 
land  in  itself  is  something,  that  is  met  by  the  oath  of  the  trustees. 
I  think  therefore  that  the  view  taken  of  this  case  by  the  Lords 
Justices  was  more  correct  than  that  which  was  taken  by  the  Mas- 
ter of  the  Rolls.  The  Lords  Justices  have  found  (if  I  may  say  so) 
a  true  verdict  upon  the'evidence,  and  I  think  their  judgment  ought 
to  be  affirmed.  With  respect  to  the  objection  that  there  was  a  re- 
sulting trust,  I  think  that  has  been  entirely  answered  by  the  Lord 
Chancellor. 

LoBD  Chelmsford  concurred. 

The  following  order  was  entered  on  the  journals :  "  That  the 
said  decree  of  tHe  Lords  Justices  be  affirmed,  and  that  the  appeal 
be  dismissed ;  and  that  the  costs  incurred  by  the  said  appellants, 
and  by  the  said  respondents,  her  Majesty's  Attorney-General, 
Brierley,  Ac.  [the  trustees],  and  the  Bishop  of  Chester,  in  respect 
of  the  appeal,  be  paid  out  of  such  part  of  the  fund  in  Court  as 
consists  of  the  shares  of  the  residuary  legatees,  with  the  exception 
of  the  shares  of  J.  Proctor  and  E.  Lambert"  [two  of  the  residuary 
legatees  who  did  not  join  in  the  appeal]. 

Lords'  Journals,  20th  February,  1863. 
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1862.    April  1,  8 ;  June  5. 

Henrt  W.  Btno  and  others.  Appellants, 

Alfred  M.  Bynq  and  Henbt  Wi^bb,  Bespmdenti.^ 

WiU.    "  ChUdreny^  Word  of  Purchase  or  Limitation.    "  Heirhoms.^^ 

When  there  is  a  devise  of  land  to  '^  A.  B.  and  his  children,"  and  at  the'  time  of 
the  devise  he  has  no  child,  the  word  "  children  "  is  prima  facie  a  word  of  limi- 
tatkm,  and  the  first  taker  shall  have  an  estate  tail ;  if  he  has  children,  it  is 

'  Watkins  v,  Frederick,  11  H.  L.  Cas.  862 ;  Coltsmann  v.  Coltsmann,  Law 
Sep.  3  H.  L.  127. 
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primd  facie  a  word  of  purchase,  and  gives  a  joint  estate  to  him  and  his  chil- 
dren as  purchasers.  But  either  of  these  constructions  may  be  defeated  by  the 
plain  intention  of  the  testator  to  be  collected  from  the  whole  of  the  will. 

A  testatrix,  in  a  holograph  will,  gave  **  in  trust  to  my  executors  for  my  niece 
M.  A.  B.  and  her  children,  all  my  Quendon  Hall  estates  in  Essex,  provided 
she  takes  the  name  of  Cranmer  and  arms,  and  her  children,  with  my  mansion 
house,  furniture,  plate,  books,  linen,  &c.,  Archbishop  Cranmer's  portrait  by 
Holbein,  India  cabinet,  striking  watch,  and  my  diamond  ear-rings  as  heir' 
looms  with  my  estate."  The  niece  died  before  the  testatrix,  leaving  several 
children :  — 

Heldf  affirming  the  decree  of  the  Court  below,  that  '*  children  "  was  a  word  of 
flexible  meaning,  and  that  on  the  whole  context  of  this  will  it  must  be  read  as 
a  word  of  limitation,  so  that  the  eldest  son  of  the  niece  took  an  estate  tail  in 
the  devised  property. 

Semble,  that  *^  heirlooms  **  here  meant  something  which,  though  not  in  its  own  na- 
ture heritable,  is  to  have  a  heritable  character  impressed  upon  it 

Wild's  Case,  6  Co.  Rep.  17,  and  Buffar  v.  Bradford,  2  Atk.  220,  explained. 

Anne  Cranmer,  widow,  hj  a  holograph  will,  dated  in  October, 
1854,  after  other  devises  and  bequests,  gave  ^^  in  trust  to  my  exec- 
utors for  my  liiece,  Mary  Anne  Byng,  and  her  children,  all  my 
Quendon  Hall  estate  in  Essex,  provided  she  takes  the  name  of 
Cranmer  and  arms,  and  her  children,  with  my  mansion  house, 
furniture,  plate,  books,  linen,  &c.j  Archbishop  Cranmer's  portrait 
by  Holbein,  the  India  cabinet  in  drawing-room,  and  striking  watch, 
and  my  diamond  ear-rings  and  pins,  as  heirlooms  with  my 
estate."  She  appointed  the  respondent,  Henry  Webb, 
*  172  *  and  another  person,  her  executors.  She  gave  ^^  the  resi- 
due and  remainder  of  my  real  estate,  of  what  nature  or 
kind  soever,  not  having,  or  before  by  me  1)een  given  or  bequeathed, 
unto  my  niece,  Mary  Anne  Byng,  her  heirs  and  assigns  for  ever." 

The  testatrix  died  in  June,  1858.  The  niece,  Mary  Anne  Byng, 
had  died  previously,  but  left  eight  children  (some  born  before, 
some  after,  the  date  of  the  will)  her  surviving,  the  respondent, 
Alfred  Molyneux  Byng,  being  the  eldest  of  them. 

In  July,  1853,  Henry  Webb,  the  executor,  filed  his  bill  in  Chan- 
cery, praying  for  the  directions  of  the  Court  in  carrying  the  will 
into  effect.  After  the  usual  inquiries  had  been  ordered,  and  the 
chief  clerk's  certificate  made,  the  cause  came  on  for  further  direc- 
tions 9th  June,  1856,  when  Yice-Chancellor  Wood  pronounced  a 
decree,  declaring  that  the  Quendon  Hall  estates  were  devised  to 
Mary  Anne  Byng  in  fee-tail  general,  and  that  Alfred  Molyneux 
Byng,  her  eldest  son,  was  entitled  to  an  estate  tail  in  the  said 
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estates,  as  if  the  niece,  Mary  Aiine  ByDg,  had  died  immediately 
after  the  death  of  the  te^tatrix.^  This  decree  was  affirmed  by  the 
Lords  Justices,  25th  November,  1856.  The  present  appeal  was 
then  brought. 

Mr.  Holt  and  Mr.  Q-.  L,  BusseU,  for  the  appellants.  —  The  word 
"diildren  ''  is  properly  a  word  of  purchase,  and  not  of  limitation. 
Ttiat  is  its  ordinary  construction,  and  the  residuary  clause  shows 
that  BVLoh  was  the  construction  which  this  testatrix  intended  to  put 
on  it.  There  is  nothing  in  this  will  to  raise  the  argument  that  it 
ought  to  be  differently  construed,  for  even  the  name  and  arms  clause 
applies  to  all  the  children,  and  shows  that  all  the  children 
were  entitled,  if  they  complied  with  the  condition  *  to  take  *  173 
a  benefit.  That  clause  does  not  apply  to  the  niece  alone,  so 
that  it  is  clear  that  she  was  not  intended  to  take  the  whole  prop- 
erty, with  a  limitation  to  her  heirs  of  any  class  ;  but  it  applies  to 
her  and  to  the  children  equally.  If  the  niece  had  survived  the 
testatrix,  and  refused  to  take  the  name  and  arms  of  Oranmer,  that 
would  not  have  affected  the  rights  of  the  children.  The  clause  as 
U)  the  picture  and  the  heirlooms  does  not  show  that  the  whole 
estate  was  to  go  in  a  lump,  for  heirlooms  may  be  jointly  enjoyed. 
That  clause  either  has  no  effect,  or  it  merely  gives  the  picture  and 
other  things  to  the  tenant  for  life  during  the  tenancy,  and  after- 
wards to  the  tenants  in  remainder.  Even  though  it  may  be  held 
that  the  niece  takes  the  whole  in  the  first  instance,  she  only  takes 
for  life,  and  the  children  take  after  her  as  purchasers.  They  cited 
Wild's  Case^  Buffar  v.  Bradford^  Heron  v.  Stokes^^  Oates  v.  Jack- 
^(m^Jtfferyy.  Honywood^  Kennedy  v.  Sedgwick^  Ex  parte  Hooper^ 
Broadhurst  v.  MarrU^  Tyrone  v.  Waterford^^  Lees  v.  Mosley^^ 
Vaughan  v.  Headfort.^ 

Sir  H.  Cairns  and  Mr,  Markham  CHffard  XMr.  Karslake  was 
with  them),  for  the  respondents.  —  The  rule  in  Wildes  Case^  does 
not  apply  where  a  contrary  intention  is  manifested  by  the  proper 

*  2  Kay  &  J.  669.  *  2  Atk.  220. 

*  6  Rep.  17. 

*  2  Drnry  &  War.  89 ;  S.  C.  on  Appeal,  12  Clark  &  F.  161. 

*  2  Str.  1172.  *  3  B.  &  Ad.  1. 

*  4  Bladd.  398.  »  1  De  G.,  F.  &  J.  613. 

'  3  Kay  &  J.  540.  "  1  YouDge  k  C.  £xch.  589. 

*  1  Drewry,  264.  **  10  Sim.  689. 
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construction  of  the  whole  will.    The  words  of  this  will  show  an  in- 
tention to  create  an  estate  tail  with  reference  to  the  Quendon  Hall 
estate,  and  that  intention,  strongly  manifested  by  the  name 

*  174    and  arms  clause,  and  by  the  gift  *  of  the  heirlooms,  would 

be  altogether  defeated  by  a  construction  of  the  word  '^  chil- 
dren "  as  a  word  of  purchase.  It  is  here  a  word  of  limitation ; 
and  as  it  is  a  word  of  flexible  meaning,  it  must  here  receive  that 
construction,  because  such  is  clearly  the  intention  of  the  testatrix. 
They  commented  on  the  cases  already  cited,  and  mentioned  in  ad- 
dition Wood  V.  Baron^  Doe  v.  Bradley^  Doe  v.  Mulgrave^  Trash  v. 
Woodj^  and  Seale  v.  Barter.^  In  this  last  case  Lord  Alvanley  ob- 
serTCs^  on  the  difference  between  the  report  of  Wildes  Case  ia 
Coke's  Reports,  and  in  Moore,^  and  in  the  same  judgment  he  quotes 
the  opinion  of  Mr.  Baron  Perrot,  in  Perrin  v.  Blake^  upon  the  fal- 
lacy of  assuming  that  a  testator  always  "  knows  the  different  privi- 
leges annexed  to  the  several  estates  of  tenant  for  life  or  tenant  in 
tail,"  observing  that  the  true  question  is,  what  was  the  intention  of 
the  testator  ?  That  intention  is  here  shown  by  the  name  and  arms 
clause,  and  by  the  gift  of  the  picture,  &g.  '*  as  heirlooms,"  which 
were  meant  to  be  held  by  the  one  person  who  held  the  estate,  and 
not  to  be  scattered  among  all  the  members  of  the  niece's  family, 
whereby  they  would  lose  the  character  which  alone  entitled  them 
to  the  name  of  heirlooms. 

Mr»  Bolt  replied. 

186S.   Jane  5. 

The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  this  ap- 
peal depends  upon  the  construction  of  a  devise  contained  in  the 
will  of  Mary  Anne  Byng,  dated  in  the  month  of  October^  1844. 
In  considering  this  case,  I  have  been  reminded  of  the  observation 
of  Lord  Coke,  "  that  wills  and  the  construction  of  them,  do 

*  176    more  *  perplex  a  man  than  any  other  matter,  and  to  make 

a  certain  construction  of  them  exceedeth  jutisprudentium 
artem.^*  But  after  some  fluctuation  of  opinion,  I  have  at  lengtli 
arrived  at  a  conclusion  satisfactory  to  myself,  that  the  decision  of 
the  Court  below  ought  to  be  affirmed. 

>  1  East,  259.  *  4  Mylne  &  C.  824. 

'  16  East,  899.  *  2  Bos.  &  P.  485. 

*  5  T.  B.  820.  *  2  Bob.  k  F.492. 
'  Norn.  Richardson  v.  Yardley,  Moore,  897. 
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My  Lords,  the  portion  of  the  will  upon  which  this  question  turns 
may  be  divided  into  two  parts,  one  which  I  will  denominate  the 
gift  of  the  principal  subject,  that  is  of  the  Quendon  Hall  estate, 
and  the  other  the  gift  of  the  accessory,  that  is  to  say,  of  certain 
articles  of  personalty,  which  it  is  directed  shall  go  along  with  and 
accompany  the  principal  subject. 

The  gift  of  the  principal  subject,  the  Quendon  Hall  estate,  is  to 
the  testatrix's  niece,  Mary  Anne  Byng  and  her  children.  I  for- 
bear for  the  moment  from  considering  the  effect  of  these  words  of 
gift,  passing  on  to  consider,  in  the  first  place,  what  is  the  interpre- 
tation to  be  put  upon  the  words  of  donation  of  the  accessory,  which 
are  in  immediate  connection,  forming  part  of  the  same  sentence, 
with  the  words  of  gift  of  the  principal  subject. 

The  accessory  is  given  in  the  following  words :  "  With  my  man- 
sion house,  furniture,  plate,  books,  linen,  and  Archbishop  Cran- 
mer's  portrait  by  Holbein,  the  Indian  cabinet  in  drawing-room, 
and  striking  watch,  and  diamond  ear-rings  and  pins,  as  heirlooms 
with  my  estate.**  FroiA  the  words  which  I  have  read,  an  intention 
must  be  inferred  that  these  articles  shall  be  enjoyed  collectively, 
and  not  in  a  divided  or  separate  manner.  They  are  to  go  ^'  as 
heirlooms  with  my  estate."  Now,  according  to  the  popular  and 
familiar  sense  of  the  term  ^^  heirlooms,"  it  indicates  things  directed 
to  descend  by  way  of  inheritance.  I  collect,  therefore,  from  these 
words  of  gift  of  the  heirlooms,  the  intention  that  they  are  to  be 
enjoyed  together,  collectively,  and  therefore,  of  necessity, 
in  a  form  of  individual  *  enjoyment,  and  that  such  enjoy-  *  176 
ment  is  to  be  had  together  ^'  with  the  estate."  If,  there- 
fore, there  be  a  clear  description  of  the  manner  in  which  the 
accessory  is  to  be  held  and  enjoyed,  and  the  accessory  is  an  insep- 
arable incident  to  the  principal,  the  light  derived  from  the  direc- 
tion given  with  rej^rd  to  the  accessory  may- with  propriety  be 
used  for  the  purpose  of  clearing  the  testatrix^s  intention  with 
regard  to  the  enjoyment  of  the  principal.  It  would  be  manifestly 
impossible  and  repugnant  to  the  intention  of  the  testatrix  that  the 
accessory  should  be  enjoyed  in  one  way  and  the  principal  in 
another. 

With  these  conclusions,  I  recur  to  the  consideration  of  the  words 
of  gift  of  the  principal.  This  gift  is  contained  in  a  very  few^ords. 
The  testatrix  gives  the  Quendon  Hall  estates  to  her  niece,  Mary 
Anne  Byng,  and  her  children. 

[181] 


*176  GASES  IN  THE  HOUSE  OF  LOBDS. 

At  the  time  of  the  gift,  and  also  at  the  death  of  the  testatrix, 
there  were  children  of  Mary  Anne  Byng.  It  is  conteuded  by  the 
appellants  that  the  rule  of  law  will  not  admit  of  qualification  or 
control,  which  it  is  said  gives  to  (he  children,  if  there  be  children 
existing  at  the  date  of  the  will  and  the  death  of  the  testatrix,  a 
right  to  take  as  purchasers.  The  rule  of  construction  in  WUd'i 
Case  is  of  course  subject  to  the  general  rule,  that  the  primary  sig- 
nification of  .the  word  "  children  "  may  be  controlled  by  evidence 
of  a  different  meaning  to  be  collected  from  the  rest  of  the  instru- 
ment. You  must  give  to  words  their  ordinary  meaning,  unless 
that  meaning  leads  to  absurdity  or  repugnancy,  or  contradicts  the 
rest  of  the  instrument.  Then,  supposing  that  to  be  so,  the  ques- 
tion would  still  recur,  whether  the  intentioil  which  I  have  collected 
with  regard  to  the  gift  of  the  heirlooms,  and  the  manner  in  which 

they  are  to  be  enjoyed,  is  not  an  intention  so  plainly  indi- 
*  177    cated  by  the  testatrix  in  the  direct  *  words  of  gift,  as  would 

involve  you  in  repugnancy  and  contradiction,  if  you  gave 
to  the  words  of  gift  of  the  principal  subjecrt  a  meaning  that  would 
compel  the  principal  subject  to  be  enjoyed  in  a  manner  altogether 
different  from  the  mode  of  enjoyment  indicated  and  directed  with 
regard  to  the  accessory. 

Then,  my  Lords,  which  of  these  is  to  yield  to  tlie  other  ?  I  find 
that  the  word  *'  children  "  has  been  established  by  decisions  to  be 
a  word  of  flexible  meaning ;  it  is  so  treated  in  WUcTs  Ga$e ;  for 
there  the  meaning  to  be  attributed  to  the  word  is  made  to  depend 
upon  extrinsic  circumstances  existing  at  the  time  of  the  devise. 
If  there  be  children  in  existence,  it  is  held  primarily  to  indicate 
those  children.  If  there  be  no  children  in  existence,  then  it  is 
held  to  quit  its  character  of  a  word  of  purchase,  and  to  become  a 
word  of  limitation.  But  the  operation  upon  the  word  by  the 
effect  of  external  circumstances  may  be  equally  produced  by  the 
effect  of  other  language  contained  in  the  instrument.  And  there- 
fore, my  Lords,  after  much  hesitation  and  deliberation,  I  have 
arrived  at  the  conclusion  which  I  have  already  suggested,  that  the 
manner  of  enjoyment  indicated  with  regard  to  the  heirlooms  con- 
trols the  ordinary  and  primary  signification  of  the  word  '^  chil- 
dren," even  when  there  are  persons  in  existence  to  answer  that 
denomination  ;  and  that  the  word  **  children  "  must  be  considered 
as  a  word  of  limitation,  and  not  as  a  word  of  purchase,  and  that 
that  is  the  best  mode  of  carrying  into  effect  the  intention  of  the 
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testatrix,  which  is  to  be  collected  entirely  from  the  words  which 
she  has  used,  without  any  reference  to  the  moral  considerations 
derivable  from  the  nature  of  the  gift.  I  think,  therefore,  that  the 
word  "  children  "  here  is  to  be  interpreted  as  a  word  of 
limitation,  and  not  as  a  word  of  *  purchase,  and  that,  *  178 
consequently,  the  decision  of  the  Court  below  ought  to  be 
affirmed. 

My  Lords,  I  regret  that  I  haye  occupied  your  Lordships  so  long, 
because  I  have  had  the  benefit  of  reading  the  opinions  which  my 
tvo  noble  and  learned  friends  have  communicated  to  me  ;  and  I 
trust  that  my  noble  and  learned  friends  will-  read  those  opinions 
to  your  Lordships,  which  will,  I  think,  more  abundantly  satisfy 
your  minds  of  the  accuracy  of  the  conclusion  at  which  I  have 
arrived. 

LoBD  Cbanworth.  —  My  Lords,  it  must  be  taken  as  established 
by  the  rules  of  construction  laid  down  in  WilcPi  Case^  that  where 
there  is  a  devise  of  land  to  a  man  and  his  children,  and  he  has  at 
the  time  of  the  devise  no  child,  then  primd  fade  the  word  '^  chil* 
dren"  shall  be  taken  to  be  a  word  of  limitation,  and  the  first 
taker  shall  have  an  estate  tail ;  but,  on  the  other  hand,  if  the  first 
taker  has  children  at  the  time  of  the  devise,  then  the  will  shall 
primd  fcLcie  be  construed  as  giving  a  joint  estate  to  the  first  taker 
and  the  children  as  purchasers. 

I  have  qualified  the  rule  ae^  stated  by  Lord  Coke,  by  introducing 
the  words  ^^  primd  faciei  *  because  he  certainly  did  not  mean  to 
state  the  rule  as  one  which  m^st  take  effect  where  a  contrary  in- 
tention was  apparent ;  and  it  is  clear  that  in  acting  on  the  rule  in 
both  its  branches,  the  Courts  have  always  considered  themselves  tft 
liberty  to  disregard  it  where  an  adherence  to  it  would  defeat  the 
intention  of  the  testator,  as  collected  from  other  passages  in  the 
will. 

Thus,  in  Buffar  v.  Bradford}  where  the  devise  was  ♦to  *  179 
the  niece  of  the  testator  and  the  children  born  of  her  body, 
and  the  niece  had  no  child  at  the  time  when  the  will  was  made, 
but  afterwards  died  in  the  lifetime  of  the  testator,  leaving  a 
daughter,  an  only  child.  Lord  Hardwicke  held  that  this  child  took 
as  a  joint  devisee  with  her  mother,  and  so  by  survivorship  was  en- 
titled to  the  whole.    The  ground  on  which  Lord  Hardwicke  came 

^  2  Atk.  220. 
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to  this  coQcIasion  was  not,  as  was  argued  at  the  bar,  that  he  con- 
strued the  will  according  to  what  was  the  state  of  the  family  at 
the  death,  and  not  according  to  what  it  was  when  the  will  was 
made,  but  that  it  was  apparent  on  the  face  of  the  will  that  the 
testator  meant  all  children  of  the  niece  bom  before  the  death  or 
marriage  of  his  sister,  to  share  jointly  with  their  mother.  The 
devise  was,  in  the  first  place,*  to  his  sister  during  her  widowhood, 
and,  subject  thereto,  he  directed  his  estates,  real  and  personal,  to 
be  divided  into  eight  equal  parts,  and,  after  disposing  of  four  of 
them,  he  gave  the  remaining  four  parts  ^'  to  my  niece  Buffiir  and 
the  children  bom  of  her  body.''  If  the  will  had  stopped  there,  it 
would  have  been  impossible,  consistently  with  WilcTs  CcLse^  to  hold, 
that  after-born  children  should  take  as  purchasers  jointly  with  their 
mother ;  the  devise  would  have  lapsed  by  tlie  death  of  the  niece 
in  the  lifetime  of  the  devisor.  But  the  will  went  on  to  say,  that 
if  any  part  of  the  estate  should  be  too  highly  valued  (referring 
obviously  to  his  direction  that  it  should  be  divided  into  eight  equal 
parts),  ^^  then  such  part  shall,  when  the  time  of  possession  comes, 
go  to  Mrs.  Buffar  and  her  children,  because  they  will  have  then 
four  of  the  eight  parts.''  This  provision  in  the  will  made  it  clear 
that  the  testator  intended  his  niece,  and  any  ^shildren  she  might 
have  when  the  time  of  possession  should  come,  i.  e.  on  the  death 

or  marriage  of  his  sister,  to  take  jointly.  And  so  Lord 
*  180    Hardwicke  *  thought,  for  he  says  expressly,  ^*  It  is  the 

time  of  possession  in  the  present  case  which  takes  it  out  of 
the  reasoning  in  WUcPf  Case^  for  here  Mrs.  Buffar  and  her  chil- 
dren are  to  have  four  eighths,  and  ^re  to  take  at  the  same  time  as 
joint  tenants."  This  is  a  conclusion  founded  not  on  the  notion 
that  there  could  be  a  varying  interpretation  of  the  will  according 
to  circumstances  which  might  happen  after  it  was  made,  but  on  its 
evident  meaning  when  it  was  made ;  and  I  have  commented  on 
the  case  chiefly  for  the  purpose  of  showing  what  were  the  real 
grounds  of  Lord  Hardwicke's  decision. 

This  was  a  case  in  which  the  first  branch  of  the  rule  in  H^ZcTs 
C(ue  was  made  to  bend  to  an  intention  collected  from  other  parts 
of  the  will ;  but  the  same  principle  must  apply  to  the  other  branch 
of  it,  as  was  in  fact  done  in  the  two  cases  in  East'?  Reports  referred 
to  by  Sir  Hugh  Cairns,  namely.  Wood  v.  Baron^  and  Doe  v. 
Bradley? 

^  1  East,  259.  •  16  East,  S99. 
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In  the  case  now  before  the  House,  the  devise  is,  ^^  in  trust  for 
my  uiece  Mary  Anne  Bjng,  and  her  children,  all  my  Quendou 
Hall  estates  in  Essex."  If  the  will  had  stopped  there,  the  niece 
and  her  children  would,  on  the  authority  of  WiliPs  Case^  have 
taken  as  joint  tenants.  The  Yice-Chancellor  and  the  Lords  Jus- 
tices have  held,  however,  that,  looking  to  the  context,  there  is  suf- 
ficient to  show  that  this  was  not  the  intention  of  the  testatrix ;  that 
she  meant  to  give  to  her  niece  an  estate  tail,  using  the  words  ^^  and 
her  children"  as  words  of  limitation.  I  have  arrived  at  a  conclu- 
sion in  conformity  to  that  which  was  adopted  in  the  Courts  below. 

The  will,  it  must  be  observed,  is  a  holograph  will,  written  appar- 
ently without  professional  assistance.  At  tha  time  of  its 
date,  in  October,  1844,  the  niece  had  four  *  children,  i.  e.  *  181 
three  sons,  bom  respectively  in  1840, 1841, 1842,  and  one 
daughter,  born  in  1844 ;  the  youngest  of  the  three  sons  died  in 
1849.  After  the  date  of  the  will,  the  niece  gave  birth  to  five  other 
children,  and  died  in  the  lifetime  of  the  testatrix,  who  died  in  June, 
1853.  All  the  children,  except  the  son  who  died  in  1849,  are  still 
alive.  The  gross  rental  of  the  Quendon  Hall  estates  is  a  little 
above  1600/. 

There  are  two  passages  in  the  will  which  bring  me  to  the  con- 
clusion that  the  testatrix  could  not  have  contemplated  a  joint  ten- 
ancy among  the  niece  and  her  children.  The  first  is  the  clause 
which  immediately  follows  the  gift  of  the  Quendon  Hall  estates,  to 
which  I  have  already  referred.  The  testatrix  adds,  ^^  provided  she 
takes  the  name  of  Cranmer,  and  arms,  and  her.  children."  It 
seems  to  me  to  the  last  degree  improbabje  that  the  testatrix  could 
have  intended  that  the  estate  should  be  divided  into  as  many  shares 
as  there  should  happen  at  her  death  to  be  children  of  her  niece, 
and  that  she  could  intend  they  should  all  take  the  name  and  arms 
of  Cranmer.  The  direction  to  take  the  name  and  arms  is  signifi- 
cant of  a  wish  to  found  or  establish  a  family  which  shall  enjoy  the 
&mily  estate  —  a  wish  hardly  to  be  reconciled  with  the  intention 
that  the  property  shall  be  divided  among  the  parent«and  as  many 
children,  bom  or  to  be  born,  as  may  happen  to  survive  the  testa- 
trix. The  direction  is  one  for  which  it  is  difficult  to  imagine  a 
motive,  if  the  estate  (not  in  this  case  a  large  one)  is  to  be  split  into 
a  great  number  of  small  properties,  insuflicient  to  confer  importance 
on,  or  to  derive  importance  from,  the  name  and  arms  with  which 
they  are  to  be  associated.    For  these  reasons,  I  think  that  the  di- 
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rection  to  take  the  name  and  arms  tends  strongly  to  show 
*  182    an  intention  to  *  keep  the  estates  in  a  single  line  of  enjoy- 
ment, and  not  to  divide  them  among  an  indefinite  number 
of  objects. 

The  rest  of  the  clause  in  question,  however,  suggests  arguments 
in  favour  of  the  construction  adopted  by  the  Court  below  of  much 
greater  weight.  The  testatrix,  after  giving  the  estates  to  the  niece 
and  her  children,  with  the  name  and  arms  clause,  proceeds  thus : 
^'  With  my  mansion  house,  furniture,  plate,  books,  linen,  &c., 
Archbishop  Cranmer's  portrait  by  Holbein,  the  India  cabinet  in 
drawing-room,  and  striking  watch,  and  my  diamond  ear-rings  and 
pins,  as  heirlooms  with  my  estate."  I  think  it  impossible  not  to 
infer  from  this  passage  that  the  testatrix  considered  herself  to  be 
giving  these  chattels  in  such  a  way  as  that  they  would  in  the  ordi- 
nary course  of  events  be  held  and  enjoyed  by  a  single  owner  from 
time  to  time.  It  is  impossible  to  impute  to  her  an  intention  that 
Holbein's  portrait  of  the  Archbishop  should  not  remain  in  the  man- 
sion house,  that  it  should  become  the  joint  property  of  several,  and 
so,  practically,  be  incapable  of  enjoyment,  as  forming  part  of  or 
going  with  the  estate. 

The  expression,  it  will  be  observed,  is  as  ^^ heirlooms  with  my 
estate,"  in  the  singular  number,  not  estates,  as  in  the  former  part 
of  the  sentence.  This  is  not  altogether  immaterial;  it  tends  to 
confirm  the  notion  that  she  considered  all  which  she  had  devised 
as  forming  one  estate,  i.  e.,  as  I  interpret  it,  to  be  always  enjoyed 
by  one  proprietor  at  a  time.  It  is  true  that  this  object  would 
necessarily  be  defeated  in  case  the  estate  should  descend  to  copar- 
ceners ;  but  this,  it  may  well  be  supposed,  was  a  contingency  not 
contemplated  by  the  testatrix ;  she  would  not  be  likely  to  look  far 
into  futurity.  When  she  made  her  will  the  niece  had  three 
*188  *sons,  and  she  probably  never  looked  beyond  them.  I 
cannot  think  that  the  argument  drawn  from  the  im- 
probability of  her  having  intended  to  give  these  favoured  chattels 
to  be  held  in«joint  tenancy  is  weakened  by  the  circumstance  that  a 
state  of  things  might  arise  when  such  a  contingency  was  inevi- 
table. 

I  may  add,  that  the  very  word  "  heirlooms  "  seems  to  involve  in 
it  the  principle  of  descent.  It  was  said  at  the  bar  the  word 
"  looms  "  was  only  a  corruption  or  abbreviation  of  "  limbs  "  ;  I 
find  that  Johnson  and  Webster  both  give  a  different,  and,  as  I  be- 
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lieve,  a  more  correct  explanation  of  it.  Tliejr  say  it  is  an  old 
Anglo-Saxon  word,  signifying  goods  or  chattels.  According  to 
either  derivation,  the  word  *^  heirlooms  "  must  mean  something 
which,  though  not  by  its  own  nature  heritable,  is  to  have  a  her- 
itable character  impressed  upon  it ;  an  interpretation  hardly  to 
be  reconciled  ?^th  an  absolute  gift  to  several  persons  as  joint 
tenants. 

On  these  grounds,  I  am  prepared  to  concur  with  the  decision  be- 
low. But  I  must  not  conclude  without  adverting  to  an  observation 
.which  Tell  from  the  Lord  Chancellor  in  the  course  of  the  argument 
at  the  bar,  entitled,  I  think,  to  very  great  weight  At  the  date  of 
the  will,  the  niece,  as  I  have  already  stated,  had  three  sons,  the 
eldest  four  years  old,  the  youngest  only  two  ;  part  of  the  property 
of  the  testatrix  consisted  of  two  advowsons,  and  she  expressly  pro- 
vided in  her  will,  that  if  the  second  son  should  enter  into  holy 
orders,  he  should  have  the  two  livings,  meaning  probably  only  that 
he  should  be  entitled  to  be  presented  to  them,  or,  if  he  should  de- 
cline, then  she  gives  a  similar  right  to  tlie  third  son.  This  is  sure- 
ly very  strong  to  show  that  she  considered  that  the  eldest  son  would 
be  provided  for  by  succeeding  to  the  family  estate  under  her 
will.  It  is,  to  be  *  sure,  possible  that  the  testatrix  might  *  184 
have  conceived  some  dislike  to  the  eldest  son,  though  he  was 
a  child  of  only  four  years  of  age,  or  she  might  have  had  other 
reasons  for  excluding  him.  It  is,  however,  well  worthy  of  remark, 
that  the  provision  is  just  what  was  to  be  expected  if  the  construc- 
tion which  gives  the  niece  an  estate  tail  is  adopted.  It  is,  or  at  all 
events  it  seems,  uhreasonable  on  the  hypothesis  adopted  by  the 
appellants. 

On  all  these  grounds  I  am  prepared  to  affirm  the  decrees  of  the 
y ice-Chancellor  and  Lords  Justices. 

Lord  Ejngsdown.  —  My  Lords,  the  opinions  which,  have  been 
already  expressed  by  your  Lordships  are  so  satisfactory,  that  it  is 
hardly  worth  while  for  me  to  trouble  you  with  mine  ;  but  at  the 
same  time,  as  this  is  a  question  of  some  nicety,  I  feel  it  proper  to 
do  so. 

The  question  in  this  case  depends  upon  the  meaning  to  be  attrib 
uted  to  the  word  ^^  children." 

There  is  no  doubt  that  in  its  primary  sense  it  is  to  be  read  as  a 
word  of  purchase,  and  to  be  confined  to  issue  in  the  first  degree. 
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But  it  is  equally  clear  that  it  is  a  flexible  term,  which  may,  by  the 
context  of  the  will  in  which  it  is  found,  be  converted  into  a  word 
of  limitation,  and  interpreted  into  "  heirs  of  the  body."  What 
context  is  sufficient  to  give  this  interpretation  it  is  impossible  to 
define,  further  than  by  saying  that  it  must  be  such  as  to  satisfy  the 
Judge  who  is  to  construe  the  instrument,  that  the  person  who  used 
the  term  intended  it,  not  in  its  primary,  but  in  its  secondary 
sense. 

In  order  to  determine  whether  such  an  intention  is  apparent 

upon  the  present  will,  it  is  material,  before  examining  its 

*  185    language,  to  consider  the  position  in  which  *  the  testatrix 

stood  when  she  made  it,  both  with  respect  to  the  estates 

devised  and  the>  family  of  the  devisee. 

As  regards  the  estates,  it  appears  by  the  schedule  to  the  Master's 
report,  that  Quendon  Hall  and  the  bulk  of  the  estates  were  devised 
to  her  in  fee  by  her  maiden  name  of  Anne  Webb  (she  being  then 
unmarried),  and  that  the  devise  was  made  to  her  by  her  cousin 
Martha  Cranmer,  who  by  her  will  ^^  declared  her  express  desire  to 
be  that  the  said  Anne  Webb  should  take  and  use  the  surname  of 
Cranmer  as  her  only  surname  "  immediately  after  the  decease  of 
the  testatrix. 

She  accordingly  took  that  name,  which  on  her  marriage  was 
assumed  also  by  her  husband ;  so  that  if  there  had  been  any 
children  of  the  marriage,  they  would  also  have  borne  the  name  of 
Cranmer. 

The  testatrix,  however,  had  no  issue,  at  all  events  none  which 
was  living  when  she  made  her  will. 

It  was  under  these  circumstances  natural  that  she  should  desire 
the  estate,  which  had  been  thus  devised  to  her,  to  be  continued  in 
the  name  of  the  family  from  which  she  had  received  it,  and  that 
she  should  lay  upon  its  future  owners  the  same  injunction  which 
had  been  laid  upon  herself.  # 

The  estate  comprised,  amongst  other  lands,  the  mansion  house 
called  Quendon  Hall,  in  which  the  testatrix  resided,  and  a  small 
deer  park.  She  was  possessed  of  plate  and  furniture  in  the  mansion 
house,  and  of  a  portrait  of  Archbishop  Crammer  by  Holbein.  An- 
other part  of  the  Quendon  Hall  estates  consisted  of  the  perpetual 
advowsons  of  the  rectories  of  Quendon  and  Chickney.  She  had 
other  property,  both  real  and  personal,  the  particulars  of  which  it 
is  not  material  to  state. 
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Her  iiiece,  Marj  Anne  Byng,  was  the  principal  object  of 
her  bounty.    This  lady  was  married,  and  had  children  *  then    *  186 
living,  viz.  the  respondent,  Alfred  Molyneux  Byng,  her 
eldest  son,  two  other  sons,  and  one  daughter. 

In  this  state  of  her  property  and  of  her  family,  the  testatrix 
made  her  will.  She  first  devises  a  farm  and  two  houses  to  her 
brother,  Henry  Webb ;  but  these,  ^^  if  he  does  not  marry  and  have 
children,  are  to  go  with  my  estate." 

This  expression  seems  to  favour  the  notion  that  there  was  some 
estate  intended  to  be  preserved  in  the  family,  to  which,  in  the 
events  provided  for,  the  property  in  question  was  to  be  added. 

She  then  gives  to  her  niece's  second  son,  Henry  Webb  Byng,  the 
livings  of  Quendon  and  Chickney,  should  he  like  the  profession, 
and  be  qualified  for  them,  or,  failing  that,  to  William  Cranmer 
Byng,  the  niece's  third  son. 

This  provision  for  the  younger  sons  of  the  niece  is  very  reason- 
able if  the  elder  son  was  to  inherit  the  estate,  but  makes  it 
improbable  that  she  should  intend  them  to  take  in  addition  an 
equal  share  of  the  bulk  of  the  estates  with  their  eldest  brother, 
for  whom  no  provision  whatever  is  made  by  the  will,  except  in  the 
devise  of  the  Quendon  Hall  estates. 

After  a  devise  of  two  houses  in  London,  left  to  her  by  her  hus- 
band, to  a  Mr.  Gray,  she  proceeds  to  dispose  "  of  all  her  Quendon 
Hall  estates  in  Essex,"  and  she  gives  them  '*'  in  trust  to  my  exec- 
utors, for  my  niece,  Mary  Anne  Byng,  and  her  children."  The 
expression  *^  all  my  Quendon  Hall  estates  "  is  explained  by  the 
circumstance  that  two  small  farms  had  been  purchased  by  her 
husband,  and  added  to  tlie  estate,  and  devised  to  her  by  him. 

If  tlie  will  had  stopped  here  there  can  be  no  doubt  that  if  the 
testatrix  had  died  immediately  after  it  was  made,  the  niece  and  her 
children  would  have  taken  as  joint  tenants.  The  question 
is,  are  the  words  which  follow  in  *  the  same  sentence  con-  *  187 
sistent  vdth  that  intention  ?  I  think  they  are  not.  The 
furniture  of  the  mansion  house,  and  plate,  and  the  portrait  of 
Archbishop  Cranmer,  and  other  articles  specified,  are  to  go  *^  as 
heirlooms  with  my  estate."  There  can  be  no  doubt  that  by  "  my 
estate  "  she  means  here  what  she  had  described  as  '^  all  my  Quen- 
don Hall  estates  in  Essex."  The  expression  ''  my  estate  "  is  the 
same  which  she  had  used  in  the  contingent  gift  of  the  property 
deyised  to  Henry  Webb.    These  directions  seem  to  me  to  indicate 
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a  clear  intention  that  the  mansion  house  and  other  parte  of  the 
estate  were  to  be  enjoyed  by  one  person  at  a  time,  as  one  properly, 
to  which  the  chattels  described  would  be  attached  as  heirlooms. 

This  view  is  strongly  confirmed  by  the  direction  that  her  niece, 
who  is  to  enjoy  the  estate,  shall  take  the  name  and  arms  of  Cran- 
mer.  The  testatrix  adds,  ^'  and  her  children,"  rather  indicating 
by  the  collocation  of  the  words  that  she  did  not  treat  the  mother 
and  children  as  one  class.  Is  it  consistent  with  these  careful  pro- 
visions for  preserving  the  name  and  arms,  and  making  the  furni- 
ture of  the  mansion  house,  and  the  portrait  and  other  articles, 
heirlooms  with  the  estate,  that  the  mother  and  her  children,  of 
whom  there  were  four  then  living,  and  might  be  (as,  in  fact,  there 
were)  several  more  born  in  the  testatrix's  lifetime,  should  divide 
the  estate  amongst  them,  and  take  by  immediate  gift  articles  which 
were  given  expressly  as  heirlooms,  and  several  of  which  were  in- 
capable of  division.  This  seems  to  me  an  intention  which  it  is 
impossible  to  impute  to  the  testatrix,  and  indeed  this  construction 
was  but  faintly  contended  for  at  the  bar. 

But  it  was  said,  though  the  mother  may,  in  the  first  instance, 
take  the  whole,  yet  she  takes  only  for  life,  and  the  children  may 
take  after  her  as  purchasers.  There  is  nothing,  however, 
*  188  in  the  will  to  restrict  the  mother  to  an  *  estate  for  life,  or 
to  indicate  that  the  children  were  to  take  in  succession ; 
and  if  the  rule  in  WUcTs  Case  be  excluded,  as  this  argument 
excludes  it,  the  very  foundation  of  the  appellant's  case  is  de- 
stroyed. 

Nor  would  such  a  construction  remove  the  main  obj^tion 
against  which  the  appellants  have  to  struggle.  It  would  still 
require  a  partition  of  the  estate,  which  the  testatrix  intended  to  be 
enjoyed  entire.  It  would  only  postpone  the  division  till  the  niece's 
death ;  and  though  the  chattels  given  as  heirlooms  would  go  in 
succession  on  the  death  of  the  mother  to  the  childiien,  they  would 
not  go  in  the  character  of  heirlooms,  either  in  the  legal  or  popular 
sense  of  the  expression. 

If,  on  the  other  hand,  the  word  ^'  children  "  be  read  in  its  sec- 
ondary sense,  '^  as  heirs  of  the  body,"  a  reasonable  and  consistent 
meaning  is  given  to  the  whole  will,  and  the  plan  of  it  is  simple 
and  natural.  A  provision  is  made  by  means  of  the  livings  for  a 
younger  son.  The  niece  takes  the  estates  as  tenant  in  tail ;  she 
takes  also  the  heirlooms.    On  her  death  her  eldest  son  succeeds 

[140] 


BYNG  V.  BYNG.  'ISS 

as  tenant  in  tail,  and  the  niece  and  the  heirs  succeeding,  take  the 
name  and  arms  of  Cranmer,  and  the  name  is  perpetuated  with  the 
estate  to  which  the  testatrix  has  desired  to  attach  it. 

It  is  said  that  by  this  constructiou  the  gift  of  the  chattels  to  go 
as  heirlooms  with  the  estate  is  defeated,  because  the  first  taker 
will  take  them  absolutely.  But  this  result  arises  from  the  rule  of 
law,  and  the  inference  to  be  derived  from  the  declared  intention 
of  the  testatrix  is  not  affected  by  the  circumstance  that  the  law 
will  not  permit  that  intention  to  take  effect. 

In  truth,  however,  this  construction  does  not  necessarily  pre- 
vent the  intention  of  the  testatrix,  that  these  chattels  should  be 
annexed  to  the  estate,  from  being  carried  into  execution. 
The  property  being  in  the  same  *  hands  might  be  settled  to  *  189 
the  destination  to  which  she  had  designed  it,  just  as  the 
testatrix  herself,  with  respect  to  the  name  of  Granmer,  had  ex- 
ecuted the  intention  of  the  person  from  whom  she  had  received 
the  estate.  The  division  contended  for  by  the  appellants  would 
render  impossible  the  execution  of  her  intentions,  either  with 
respect  to  the  estate  or  the  heirlooms. 

It  seems  to  me,  therefore,  that  if  the  will  be  read  with  reference 
to  the  circumstances  which  existed  at  the  time  when  it  was  made, 
the  inference  is  sufficiently  strong  to  show  that  the  word  ^'  chil- 
dren "  must  be  read  as  a  word  of  limitation,  and  that  the  niece,  if 
she  had  lived,  would  have  taken  an  estate  tail. 

The  will  was  no  doubt  made  in  contemplation  of  those  circum- 
stances. But  if  the  testatrix  be  supposed  to  have  known  the 
changes  which  afterwards  took  place  in  her  lifetime  (especially 
the  death  of  her  niece,  with  which  she  was  probably  acquainted), 
and  to  have  intended  her  will  to  speak  with  reference  to  those 
altered  circumstances,  the  inference  I  think  is  strengthened  rather 
than  weakened.  According  to  this  construction,  the  eldest  son 
would  be  the  first  taker  instead  of  his  mother,  and  his  enjoyment 
would  be  accelerated,  and  he  would  take  the  heirlooms  as  the 
mother  would  have  taken  them.  Whereas  the  construction  con- 
tended for  by  the  appellants  becomes  more  difficult,  because  there 
would  be  no  enjoyment  even  for  a  single  life  of  either  the  estate 
or  the  chattels,  as  the  testatrix  intended,  and  an  estate  in  its  en- 
tirety not  very  considerable,  I  think  about  14002.  a  year,  would 
have  to  be  divided  amongst  eight  children,  all  of  whom,  some  of 
them  daughters,  would  have  to  take  the  name  and  arms  of  Craa- 

[141] 


^189  OASES  m   THE  HOUSE  OF  L0BD8. 

mer,  without  any  adequate  provision  to  maintain  a  family  in  a  re- 
spectable station. 
*  190  *  I  think  that  we  should  not  reverse  a  decision  on  the 
construction  of  a  very  doubtful  will,  in  which  two  Courts 
have  concurred,  without  a  full  conviction  that  it  is  erroneous.  In 
this  case,  after  anxious  consideration,  I  have  satisfied  myself  (con- 
trary to  the  impression  which  was  made  upon  my  mind  at  the 
hearing)  that  the  decree  in  question  is  right  and  ought  to  be 
affirmed. 

Sir  BughOaims,  —  My  Lords,  on  behalf  of  Captain  Byng,  the 
respondent,  I  am  prepared  to  accede,  if  your  Lordships  should 
think  it  right  to  order  it,  to  a  declaration  that  the  costs  of  the  ap- 
peal should  be  provided  for  out  of  the  estate. 

Tbe  Lord  Chancellor.  —  We  are  happy  to  receive  that  in- 
timation. 

Ordered,  that  the  order  of  the  9th  June,  1856,  and  that  of  the 
Lords  Justices  of  the  25th  November,  1856,  be  affirmed,  and  that 
the  appeal  be  dismissed ;  and  that  the  costs  of  all  parties  in  re- 
spect of  the  appeal  be  paid  out  of  the  estate,  the  subject  of  the 

said  appeal. 

» 

Lords'  Journals,  5th  June,  1862. 
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1861.    June  14, 17, 18.    1868.    Jalj  35 ;  Angnst  4. 

A.  P.  HoLBOTD  and  others,  AppeUanU. 
J.  G.  Marshall  and  others,  BespandenU. 

Mortgage  of  Present  and  Future  Property.     Novus  Actue,    Judg- 
ment.    Creditor.     Costs. 

In  equity  it  is  not  necessary  for  the  alienation  of  existing  property  that  there 
should  be  a  formal  deed  (tf  conyeyance.  A  contract  to  transfer  the  prq)erty, 
given  for  valuable  consideration,  provided  it  is  capable  of  being  the  subject  of 
a  decree  for  specific  performanoe,  passes  it  at  once,  and  the  vendor  becomes  a 
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trustee  for  the  yendee.  This  rale  applies  to  personal  propertj,  as  TveU  as  to 
real  estate. 

Such  a  contract,  if  made  with  respect  to  the  sale  or  mortgage  of  future  acquired 
property,  being  capable  of  specific  performance,  transfers  the  beneficial  interest 
in  the  property,  as  soon  as  it  is  acquired,  to  the  vendee  or  mortgagee,  who  may 
have  an  injunction  to  restrain  its  removal. 

T.  was  the  owner  of  certain  machinery  in  a  mill ;  it  was  purchased  by  H.,  but  not 
removed,  aAd  T.  continued  in  possession.  T.  executed  a  deed  (which  was 
duly  registered),  by  which  it  was  declared  that  the  machinery  was  the  prop- 
erty of  H.  —  that  T.  desired  to  repurchase  it  for  5000/.,  but  had  not  the  money 
to  pay  for  it,  wherefore  it  was  conveyed  to  B.  in  trust  when  T.  should  pay  the 
money  to  transfer  it  to  him,  and  if  he  did  not  pay  the  money  to  hold  it  abso- 
lutely for  H.  The  deed  contained  a  covenant  by  T.  to  insure  the  machinery, 
and  anotfier  covenant  that  all  the  machinery  which,  during  the  continuance  of 
the  deed,  should  be  placed  in  the  mill  in  addition  to,  or  substitution  for,  the 
original  machinery,  should  be  subject  to  the  same  trusts.  T.  sold  some  of  the 
original  machinery,  purchased  new  machinery,  and  sent  to  H.  accounts  of  these 
sales  and  purchases,  but  nothing  was  done  by  or  on  behalf  of  H.  to  take  pos- 
session of  the  newly  purchased  machinery.  On  the  2d  April,  1860,  H.  served 
T.  with  notice  of  a  demand  for  payment  of  the  5000Z.  An  execution  against 
T.  was  afterwards  put  in  by  a  creditor :  — 

Held,  reversing  the  decree  below,  that  though  there  had  been  no  novus  actus  in- 
iervenieru,  the  title  of  H.  was  preferable  to  that  of  the  execution  creditor,  as  to 
the  new  as  well  as  the  old  machinery. 

Mogg  V.  Baker^  S  M.  &  W.  195,  commented  on. 

The  costs  below  ordered  to  be  paid  to  the  appellants. 

Jameb  Tatlor  carried  on  the  basiness  of  a  damask  manufac- 
turer at  Hayes  Mill,  Ovenden,  near  Halifax,  in  the  county 
of  York.  In  1858  he  became  embarrassed,  a  *  sale  of  his  *  192 
effects  by  auction  took  place,  and  the  Holroyds,  who  had 
previously  employed  him  in  the  way  of  his  business,  purchased  all 
the  machinery  at  the  mill.  The  machinery  was  not  remoTed,  and 
it  was  agreed  that  Taylor  should  buy  it  back  for  50002.  An  in- 
denture, dated  the  20th  September,  1858,  was  executed,  to  which 
A.  P.  and  W.  Holroyd  were  parties  of  the  first  part,  James  Tay- 
lor of  the  second  part,  and  Isaac  Brunt  of  the  third  part.  This 
indenture  declared  the  ^^  machinery,  implements,  and  things 
specified  in  the  schedule  hereunder  written  and  fixed  in  the  said 
mill,"  to  belong  to  the  Holroyds ;  that  Taylor  had  agreed  to  pur- 
chase the  same  for  5000Z.,  but  could  not  then  pay  the  purchase 
money f  wherefore  it  was  agreed,  &c.  that  ^^  all  the  machinery,  im- 
plements, and  things  specified  in  the  schedule  (hereinafter  desig- 
nated ^  the  said  premises ') ''  were  assigned  to  Brunt,  in  trust  for 
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Taylor,  until  a  certain  demand  for  payment  should  be  made  upon 
him,  and  then,  in  case  he  should  pay  to  the  Holroyds  a  sum  of 
5000/.,  with  interest,  for  him  absolutely.  If  default  in  payment 
was  made,  Brunt  was  to  have  power  to  sell,  and  hold  the  moneys, 
in  pursuance  of  the  trust  for  sale,  upon  trust,  to  pay  off  the  HolC 
royds,  and  to  pay  the  surplus,  if  any,  to  Taylor.  The  indenture, 
in  addition  to  a  clause  binding  Taylor,  during  the  continuance  of 
the  trust,  to  insure  to  the  extent  of  5000Z.  contained  the  following 
covenant :  ^'  That  all  machinery,  implements,  and  things  which, 
during  the  continuance  of  this  security,  shall  be  fixed  or  placed  in 
or  about  the  said  mill,  buildings,  and  appurtenances,  in  addition  to 
or  substitution  for  the  said  premises,  or  any  part  thereof,  shall,  dur- 
ing such  continuance  as  aforesaid,  be  subject  to  the  trusts,  powers, 
provisoes,  and  declarations  hereinbefore  declared  and  expressed  con- 
cerning the  said  premises ;  and  that  the  said  James  Taylor, 
*  198  his  executors,  *  &c,  will  at  all  times,  during  such  continu- 
ance as  aforesaid,  at  the  request,  &c.  of  the  said  Holroyds, 
their  executors,  &c.  do  all  necessary  acts  for  assuring  such  added 
or  substituted  machinery,  implements,  and  things,  so  that  the  same 
•may  become  vested  accordingly."  Tl)e  deed  was,  four  days  after- 
wards, duly  registered,  as  a  bill  of  sale,  under  the  17  &  18  Vict.  c. 
36.  Taylor,  who  remained  in  possession,  sold  and  exchanged  some 
of  the  old  machinery,  and  introduced  some  new  machinery,  of 
which  he  rendered  an  account  to  the  Holroyds  'before  April,  1860 ; 
but  no  conveyance  was  made  of  this  new  machinery  to  them,  nor 
was  any  act  done  by  them,  or  on  their  behalf,  to  constitute  a 
formal  taking  of  possession  of  the  add^d  machinery.  On  the  2d 
April,  1860,  the  Holroyds  served  Taylor  with  a  demand  for  pay- 
ment of  the  5000Z.  and  interest,  and  no  payment  being  made,  they, 
on  the  80th  April,  took  possession  of  the  machinery,  and  advertised 
it  for  sale  by  auction  on  the  21st  May  following. 

On  the  13th  April,  1860,  Emil  Preller  sued  out  a  writ  of  scire 
facias  against  Taylor  for  the  sum  of  1552.  ISs.  id.,  damages  and 
costs,  which  was  executed  on  the  following  day  by  James  Davis, 
an  officer  of  Mr.  Oardi  Marshall,  then  high  sheriff  of  York.  On 
the  10th  May,  1860,  a  similar  writ,  for  138/.  8«.  8d.,  was  executed 
by  Davis,  and  on  the  25th  May,  1860,  the  property  was  sold  by  the 
sheriff.  Notice  was  given  to  the  sheriff  of  the  bill  of  sale  executed 
in  favour  of  the  Holroyds.  The  only  part  of  the  machinery  claimed 
by  the  execution  creditors  consisted  of  those  tibings  which  had 
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been  purchased  by  Taylor  since  the  date  of  the  bill  of  sale.  Tlie 
sherijQf  insisted  on  taking  under  the  writs  these  added  articles,  and 
the  Holroyds,  on  the  30th  May,  1860,  filed  their  bill  against 
the  sheriflF,  and  the  other  necessary  •  parties,  praying  for  an  *  194 
assessment  of  damages  and  general  relief.  The  cause  was 
heard  before  Vice-Chancellor  Stuart,  who,  on  27th  July,  1860, 
made  an  order,  declaring  that  the  whole  machinery  in  the  mill, 
including  the  added  and  substituted  articles,  at  the  time  of  the 
execution,  vested  in  the  plaintiffs  by  virtue  of  the  bill  of  sale.  On 
appeal,  before  Lord  Chancellor  Campbell,  on  the  22d  December, 
1860,  the  Vice-Chancellor's  order  was  reversed.^  This  present 
appeal  was  then  brought. 

*Mr.  Malms  and  Mr.  Q-.  V.  Yool^  for  the  appellants.^ —    *196 
The  real  question  to  be  decided  here  is,  whether  the  equitable 

'  In  the  coarse  of  his  judgment  Lord  Chancellor  Campbell  said :  ^  Upon  this 
state  of  facts  the  plaintiff's  counsel  have  strenuously  contended  before  me,  that 
they,  under  their  equitable  title,  are  to  be  preferred  to  the  judgment  creditor. 
Mr,  Malins  drew  a  legitimate  consequence  from  this  doctrine,  that  although  the. 
sheriff  would  be  excused;  if  before  the  claim  of  the  assignee  he  had  seized  and 
sold  the  goods  and  paid  over  the  proceeds  to  the  judgment  creditor,  the  equitable 
assignees  might  still  follow  the  proceeds  in  the  hands  of  the  Judgment  creditor, 
and  maintain  an  action  against  him  for  money  had  and  received,  to  recover  the 
amount.     But  I  am  of-  opinion  that,  notwithstanding  the  equitable  title  of  the 
plaintiffs  to  this  property,  as  they  had  not  perfected  their  title  to  it  by  any  inter- 
vening act  before  possession  taken  under  the  execution,  the  judgment- creditor  is 
to  be  preferred.    Till  possession  taken  by  the  plaintiffs,  they  had  on\y  jus  ad  rem^ 
the  property  remained  in  the  judgment  debtor,  and  the  machinery  was  part  of 
his  goods  and  chattels  liable  to  be  taken  under  the  fieri  facias.    My  judgment 
rests  upon  Lord  Bacon's  maxim,  <  Licet  dispositio  de  irUeresse  futuro  sit  inutUiSj 
tamen  fieri  potest  declaratio  proRcedens  quas  sortiatur  effectum,  intervenienie  novo 
acttjL*    Before  any  subsequent  act  is  done,  the  assignment  gives  an  equitable  in- 
terest as  between  assignee  and  assignor ;  but  a  legal  interest  subsequently,  bond 
fide  acquired  before  possession  taken  by  the  equitable  assignee  shall  prevail.    A 
bill  of  sale  in  this  form,  as  far  as  non-existing  goods  are  concerned,  is  only  execu- 
tory.   If  the  right  of  the  equitable  assignee,  who  has  not  taken  possession,  were 
such  as  Mr.  Malins  contends  for,  it  does  seem  strange  that,  till  now,  we  have  no 
instance  of  an  equitable  assignee  filing  a  bill  to  restrain  the  sheriff  from  selling 
under  a  fieri  facias^  and  we  have,  as  yet,  no  instance  of  an  equitable  assignee 
bringing  an  action  for  money  had  and  received  to  recover,  from  the  execution 
creditor,  the  proceeds  of  the  execution  which  he  has  received  from  the  sheriff:" 
2  De  6.  F.  &  J.  596,  608,  605. 

'  Lord  Campbell  was  sitting  as  Lord  Chancellor  at  the  time  of  the  first  argu- 
ment in  this  appeaL 
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mortgagees  are  not  entitled  to  a  preference  over  the  execution  cred- 
itor with  respect  to  the  added  as  well  as  to  the  oripnal  machinery. 
It  is  submitted  that  the  mortgage  made  their  title  perfect,  and  that 
nothing  further  was  required  to  be  done  by  them,  or  that  if  it  was 
necessary  for  them  to  take  possession  under  the  deed,  they  did  so 
in  the  person  of  Taylor  himself,  who  for  such  a  purpose  was  their 
agent  in  holding  the  property.  The  mistake  here  has  been  in 
deciding  this  case  upon  purely  legal  principles,  and  disregarding 
the  rules  of  equity.  At  law,  an  assignment  or  contract  relating  to 
a  thing  not  yet  in  existence,  or  not  yet  belonging  to  the  assignor 
or  contracting  party,  would  be  void  unless  it  contained  a  power  to 
seize  or  take  possession  of  the  thing  assigned,  and  if  it  did  contain 
such  a  power,  that  power  must  be  exercised  in  order  to  render  it 
valid,  Aeraman  v.  Bates.^  In  equity  the  doctrine  is  diflFerent ;  all 
things  which  are  not  yet  in  existence,  or  not  yet  belonging  to  the 
contracting  party,  may  be  the  subject  of  an  assignment  or  contract,, 
and  that  will  attach  on  them,  and  the  assignee  will  have  the  same, 
rights  as  to  them  as  if  the  things  had  belonged  to  the  assignor  or 
the  contractmg  party  at  the  time  of  the  contract.  As  Taylor  here 
contracted  to  do  aU  that  was  necessary  to  vest  the  added  things  in 
the  appellants,  equity  considers  that  he  did  what  he  contracted  to 

do,  and  that  the  things,  therefore,  did  really  vest  in  them. 
•  196    Whatever  may  be  the  rights  of  a  *  subsequent  purchaser, 

or  judgment  creditor,  they  can  be  no  greater  in  respect  of 
such  property  than  tliose  of  the  assignor  at  the  time  of  the  pur- 
chase or  execution.  A  judgment  creditor  can  never  take  more  than 
belongs  to  the  judgment  debtor  at  the  time  of  the  execution,  and 
though  he  obtains  legal  possession,  it  must  still  be  subject  to  all  the 
equities  which  afiFect  the  property.  There  is  in  that  respect  a  dis- 
tinction between  a  judgment  creditor  and  a  purchaser  for  value. 

In  BoUnson  v.  Maedarmdl  *  it  was  held  that  an  assignment  of 
the  profits  of  an  intended  voyage  would  not  at  law  pass  to  the 
assignee,  for  the  assignor  had  no  property,  actual  or  potential,  at 
the  time  of  the  assignment.  But  when  the  same  case  came  before 
Lord  Mdon,'  he  declared  that  a  difierent  principle  was  applicable 
in  equity,  and  that  principle  so  stated  by  him  is  entirely  in  favour 
of  the  appellants.  The  actual  decision  there  is  not  in  point  here, 
for  it  proceeded  on  grounds  which  do  not  affect  this  case. 

^  6  Jut.  N.  S.  295,  29  Law  J.  N.  S.  Q.  B.  78. 

'  5  Manle  &  S.  228.  •  8  Price,  269,  n.,  nom.  The  Ship  Wane. 
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Mogg  V.  Baker  ^  was  the  case  chiefly  relied  on  by  the  other  side. 
There  it  was  said  that  the  assignees  of  a  bankrupt  took  such  prop- 
erty'as  he  was  equitably,  as  well  as  legally,  entitled  to  at  the  time 
of  the  bankruptcy.    An  expression  of  Baron  Parke  in  that  case 
was  relied  on.    The  facts  were  these :  A.  agreed  to  assign  goods  to 
B.  by  way  of  security  for  money  advanced  by  B.  for  the  purchase 
of  them,  and  afterwards  did  so  assign  them ;  and  it  was  held,  that 
though  such  assignment  would  be  void  under  the  Insolvent  Act,  of 
which  A.  afterwards  took  the  benefit,  the  goods  would  not  pass  to 
bis  assignees  under  that  Act.   But  Baron  Parke  said :  ^  '^  If 
the  *  agreement  was  to  mortgage  certain  specific  furniture,    *  197 
of  which  the  corpus  was  ascertained,  that  would  constitute 
an  equitable  title  in  the  defendant,  so  as  to  prevent  its  passing  to 
the  assignees  of  the  insolvent,  and  then  the  assignment  would 
make  that  equitable  title  a  legal  one  ;  but  if  it  was  only  an  agree- 
ment to  mortgage  furniture  to  be  subsequently  acquired  —  to  give 
a  bill  of  sale  at  a  future  day  of  the  furniture  and  other  goods  of 
the  insolvent  —  then  it  would  cover  no  specific  furniture,  and 
would  confer  no.  right  in  equity.     While  the  argument  was  going 
on^  I  have  had  an  opportunity  of  consulting  a  very  high  authority, 
and  it  must  be  taken  that  the  rule  in  equity  is  as  I  have  stated  it." 
There  must  be  some  mistake  here.    It  was  supposed  that  Lord 
Cottenham  was  the  ^'  very  high  authority  "  referred  to.    But  Lord 
Gottenham  has,  in  many  cases,  stated  the  reverse.    An  agreement 
ot  that  sort  does  confer  an  absolute  right  in  equity.    It  may  be 
di£krent  at  law,  where  it  seems  that  even  if  the  deed  contained  a 
power  to  seize  the  property,  that  power  must  be  exercised  in  order 
to  roDder  it  effectual,  Lunn  v.  Thamtany^   Cangreve  v.  JSvettSy^ 
ChidM  y.  Q-aUworthyf  and  Allatt  v.  Carr.^    The  case  of  Hope  v. 
Bayley  ^  is  to  the  same  effect ;  but  in  giving  judgment  in  the  pres- 
ent case,^  the  Lord  Chancellor  said, ''  there  only  legal  rights  were 
to  be  considered,  and,  consistently  with  that  decision,  the  equitable 
assignee  may  succeed  against  the  execution  creditor."    Unfortu- 
nately, however,  his  Lordship  adopted  and  acted  on  the  rule  as 
stated  in  Mogg  v.  Baker.    The  rule  there  stated  is  not  war- 
ranted by  principle  or  authority.     In  *  equity  the  right  of  *  198 

»  8  M.  &  W.  195.  »  6  C.  B.  N.  S.  471. 

*  S  M.  &  W.  19S.  *  6  W.  R.  57S,  27  Law  J.  N.  a  Exch.  8S5. 

*  I  C.  B.  379.  '  5  Ellis  k  B.  830. 

*  10  Exch.  298.  •  2  De  G.  F.  &  J.  604. 
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the  assignee  is  perfect  without  his  haying  done  any  thing  ex- 
cept taking  his  deed  of  assignment.  As  to  the  property  existing 
at  the  time,  that  is  not  disputed,  nor  can  it  be  disputed  where  tliere 
is,  as  there  is  here,  a  covenant  that  the  after-acquired  property  shall 
be  subject  to  the  same  security.  This  right  of  the  assignee  is 
available,  not  only  against  a  judgment  creditor,  but  against  a  pur- 
chaser for  value  of  the  specific  tiling,  unless  he  has  fortified  him- 
self with  actual  possession,  and  has  done  so  without  knowledge  of 
the  contract. 

Try  the  principle  with  reference  to  property  conveyed  in  a  mar- 
riage settlement.  In  WUcocks  v.  WUcoeh^  A.  came  under  an  ob- 
ligation to  purchase  lands  of  200?.  per  annum  for  the  purposes  of 
the  settlement.  He  was  not  bound  to  purchase  specific  land,  or  to 
purchase  it  at  a  particular  time,  but  when  he  did  so,  equity  fas- 
tened on  it  and  treated  it  as  subject  to  the  settlement.  Deacon  ▼. 
Smith  ^  is  to  the  same  efiect.  So  in  Buchnal  v.  BoiMon^  a  super- 
cargo of  a  ship  ^^  made  a  bill  of  sale  of  the  goods  on  board,  and  of 
the  produce  and  profits  that  should  be  made  thereof,''  and  this  was 
held  good  against  a  judgment  creditor  as  to  all,  including  thegoods 
which  were  not  on  board  at  the  time  the  bill  of  sale  was  made, 
but  were  purchased  after  the  sale  of  the  first  goods,  and  were  thus 
acquired  as  part  of  the  produce  made  by  the  goods  originally  on 
board.  [Lord  Chelmsford.  —  Were  not  the  after-purchased 
goods  part  of  "  the  produce  thereof,"  and,  therefore,  within  the 
words  of  the  bill  of  sale  ?  Were  not  the  original  goods  repre- 
sented in  all  the  subsequent  forms  ?]  They  were  not  more  repre- 
sented than  are  growing  crops,  or  the  profits  of  a  voyage.  In 
Curtis  V.  Auber  ^  an  assignment  of  a  ship,  and  its  present 
*  199  and  *  future  earnings,  was  held  valid  in  equity,  although, 
as  Lord  Eldon  expressly  stated  there,  it  would  not  be  valid 
at  law.  So  in  Douglas  v.  Mu^seUJ^  confirmed  on  appeal  by  Lord 
Chancellor  Brougham,^  an  assignment  of  freight  earned,  and  to  be 
earned,  was  declared  good  in  equity.  All  these  cases  proceed  on 
the  broad  principle  that  a  man  may  assign  property  of  which  he  is 
not  at  the  moment  possessed,  and  that  equity  will  fasten  on  the 
property  when  'he  does  become  possessed  of  it.  In  the  Court  below 
the  case  of  Langton  v.  JSorton  ^  was  mistaken.    It  was  supposed 

1  2  Vern.  55S.  «  1  Jacob  &  W.  526.  '  1  Hare,  549. 

'  8  Atk.  323.  *  4  Sim.  524. 

*  Free,  in  Ch.  2S5.  •  1  Mylne  &  K.  48S. 
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that  Yice-Chancellor  Wigram  put  bis  decision  on  the  ground  of 
possession  having  been  taken,  and  the  words  ''  if  the  equitable 
owner  or  encumbrancer  has  done  enough  to  perfect  his  equitable 
title,  he  has  the  better  right "  were  quoted.  These  words  did  not 
mean  what  was  supposed,  for  in  another  part  of  his  judgment  he 
expressly  said,  ^'  The  cases  decide  that  non-existing  property  may 
be  the  subject  of  valid  assignment."  Nay,  in  Acraman  v.  Bate%^ 
which  was  a  case  relating  to  a  cargo  not  in  existence  when  the 
contract  was  made,  the  title  was  not  put  on  the  fact  of  possession, 
but  upon  the  validity  of  the  assignment  made  by  the  owner.  If 
otherwise,  a  judgment  creditor  might,  by  the  mere  act  of  taking 
possession,  defeat  the  solemn  deed  of  the  assignor.  JSbbson  v. 
Trevor  *  shows  that  in  equity  property  will  pass  absolutely  by  the 
mere  force  of  a  contract,  and  in  Bechley  v.  Newland^  a  contract  of 
a  most  uncertain  kind  was  directed  to  be  specifically  performed. 
Two  men  married  two  sisters,  daughters  of  a  rich  man  ;  the 
husbands  agreed  that  *  they  would  make  an  equal  division  *  200 
of  the  property  they  might  derive  from  the  father-in-law. 
This  agreement  was  ordered  to  be  specifically  performed  ;  the  un- 
certainty as  to  what  each  might  obtain  constituting  the  valuable 
consideration  to  both.  That  was  followed  by  Lord  Hardwicke  in 
Wright  v.  Wright^^  and  by  Vice-Chancellor  Shadwell  in  Wethered 
V.  Wdhered^ ;  and  the  same  rule  had  been  acted  on  by  Lord  Eldon 
in  Harwood  v.  Toohe.^  [L«bd  Brougham.  —  These  two  cases  last 
named  turned  entirely  on  the  lawfulness  of  the  agreement.]  In 
Ljfde  v.  Mynn  ^  A.  granted  an  annuity  to  B.,  and  covenanted  to 
charge  that  annmty  on  any  property  to  which  he  might  become 
entitled  under  the  will  of  his  wife,  and  the  agreement  was  held 
binding,  and  was  not  barred  by  the  bankruptcy  of  the  covenantor. 
That  decision  was  affirmed  on  appeal  by  Lord  Chancellor  Brough- 
am.^ A  still  stronger  case  is  that  of  Metcalfe  v.  The  ArcJMshop 
of  Yark.^  By  the  2  Eliz.  c.  20,  charges  on  ecclesiastical  benefices 
are  prohibited.  That  was  repealed  in  1808  by  the  43  Geo.  3,  c. 
84.  In  1817  this  statute  was  repealed  by  the  57  Geo.  3,  c.  99, 
and  the  statute  of  Elizabeth  revived ;  there  was,  therefore,  an  in- 
terval of  fourteen  years,  during  which  it  was  lawful  to  charge  ben- 

^  29  Law  J.  N.  S.  Q.  B.  78,  6  Jar.  N.  S.  294. 

'  2  P.  WmB.  191.  *  8  Sim.  183.  *  1  Mylne  &  K.  688. 

•  2  P.  Wma.  182.  *  2  Sim.  192.  *  6  Sim.  224. 

*  1  Yez.  Sen.  409.  ^  4  Sim.  505. 
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efices.  In  that  interval,  namely,  in  1811,  an  incumbent  charged 
his  benefice,  in  London,  with  an  annuity,  and  covenanted  that  if 
he  should  afterwards  be  preferred  to  any  other  in  substitution  or 
in  addition,  he  would  charge  the  same  with  the  annuity.  The  in- 
cumbent afterwards  exchanged  this  benefice  for  a  living  at  Leake. 

In  1818  he  executed  a  formal  legal  charge  on  that  living ; 
*  201    this  was  held  to  be  bad  at  law  as  *  contrary  to  the  statute, 

but  the  covenant  in  the  deed  of  1811  was  held  to  constitute 
a  good  equitable  charge  which  attached  upon  the  new  benefice  as 
soon  as  it  was  acquired.  In  that  case  there  could  be  no  title  at 
law,  the  revived  statute  of  Elizabeth  prevented  that,  but  equity 
held  the  covenant  to  be  valid  and  efiectual.  Certain  judgment 
creditors,  who  had  notice  of  the  annuitant's  title,  issued  in  1882  a 
sequesti-ation  against  the  Leake  benefice,  and  got  a  decision  at  law 
in  their  favour,  on  the  ground  of  having  a  preferable  legal  title,^ 
but  Yice-Chancellor  Shadwell  declared  that  as  the  profits  of  the 
benefice  belonged  to  the  annuitant  by  virtue  of  his  equitable  title, 
the  judgment  creditors  must  refund  to  him  the  profits  which  they 
had  seized.  That  decision  was  confirmed  by  Lord  Chancellor  Cot- 
tenham,^  who  was  '^  clearly  of  opinion  that  there  is  an  equitable 
charge  independently  of  the  covenant  to  execute  a  legal  charge," 
and  he  denied  "  that  all  equitable  charges  rest  upon  specific  per- 
formance, and  the  right  to  have  a  legal  charge.''  And  in  that 
case  Lord  Cottenham  referred  to  Alexander  v.  Wellington  '  as  one 
of  the  authorities  on  which  he  founded  his  opinion,  and  that, 
being  a  case  arising  on  the  payment  of  the  Deccan  prize  money, 
shows  that  the  doctrine  is  not  confined  to  cases  affecting 
land.  {Lord  Chelmsfobd.  —  But  in  Metcalfe  v.  2%€  Archbishop 
of  York  the  annuitant  had  been  in  possession  prior  to  the  judgment 
creditor  coming  in.]  That  is  so,  but  that  fact  did  not  affect  the 
principle  stated  by  Lord  Cottenham,  who  acted  upon  it  again  in 
Newlands  v.  Paynter.^ 

The  title  attaches  on  the  property  the  moment  it  comes 
*202    into  existence,  BeeMey  v.  Newland^  JSbbeon  v.  *2Vewr,* 

Wright  v.  Wright,^  OurtiB  v.  Auber^  Douglas  v.  RusseU^ 

See  Cottle  v.  Warrington,  5  K  &  Ad.  447. 

1  Mylne  &  C.  547, 557.  •  2  P.  Wms.  191. 

2  Buss.  &  M.  85.  M  Vez.  Sen.  409. 
4  Mylne  &  C.  40S.  •  1  Jacob  &  W.  526. 
2  P.  Wms.  182.  •  4  Sim.  524, 1  Mylne  &  E.  488. 
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LangUm  v.  Sorion}  Lyde  v.  Mynn^  and  these  cases,  so  far  from 
being  shaken  by  Lord  Eldon  in  Harwood  v.  Tooke^  were  confirmed 
by  him,  his  observations  there  having  reference  only  to  illegality 
in  contract  as  between  the  two  expectants  and  the  testator. 

Whatever  may  be  the  rights  of  a  subsequent  purchaser  of  the 
grantor's  interest,  they  cannot  be  greater  than  those  which  the 
grantor  himself  possessed  at  the  time  such  subsequent  purchaser 
acquired  his  interest.  A  judgment  creditor  can  never  take  more 
than  belongs  at  the  moment  to  the  judgment  debtor.  Preller  here 
was  merely  a  judgment  creditor ;  his  title  is  not  valid  as  against  a 
prior  equitable  mortgagee,  Whilworth  v.  Q-augain.^  The  judgment 
creditor  takes  subject  to  the  equities  affecting  the  property,  Taylor 
v.  Wheder^^  AbboU  v.  StraUm.^ 

Mr.  Amphlett  and  Mr.  HobhouBe^  for  the  respondents. — If  the 
argument  on  the  other  side  can  be  sustained,  a  man  may  mortgage 
all  his  future  property,  no  act  be  done  to  change  the  apparent  pos- 
session, and  yet  no  part  of  it  can  afterwards  be  taken  in  execution 
by  a  creditor.  The  uniform  rule  is,  that  in  such  a  case  there  must 
be  some  act  done  upon  coming  into  possession  of  the  property,  in 
order  to  give  effect  to  such  an  assignment.  On  this  subject  the 
doctrine  is  the  same  at  law  and  in  equity,  the  only  difference  be- 
tween them  is  as  to  the  form  in  which  the  remedy  is  made 
complete.  The  real  difference  here  between  *  the  two  Courts  *  203 
was  one  of  fact.  The  Yice-Chancellor  thought  that  the 
assignee  of  the  mill  had  obtained  possession  of  the  property,  and 
that  the  aetiu  interveniens  had  occurred.  That  was  not  so,  in  fact, 
otherwise  the  property  could  not  have  been  taken  in'  execution. 
The  mortgagor  continuing  in  possession  is  not  the  agent  of  the 
mortgagee.  The  assignment  of  personal  property  is  only  allowed 
in  equity  as  a  personal  equity,  valid  as  against  the  assignor.  No 
trust  attaches  on  future  property ;  no  personal  equity  can  attach 
on  land ;  nor  can  there  be  any  trust  of  a  personal  chattel  unless 
the  equity  is  perfected  by  some  subsequent  act  between  the  assignor 

1  Hare,  549. 
4  Sim.  505, 1  Mylne  &  K.  688. 

2  Sim.  192. 
8  Hare,  416,  afterwards  on  appeal,  1  Phill.  728. 

2  Yem.  564. 

3  Jones  &  L.  60S.    See  Eyre  v.  McDowell,  9  H.  L.  Cas.  619. 
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and  ihe  assignee.  It  is  admitted  on  both  sides  here  that  the  ques- 
tion now  to  be  decided  does  not  depend  on  principles  of  law,  but  of 
equity  ;  but  the  former  must  be  considered  in  order  to  explain  the 
rules  and  the  operation  of  the  latter.  At  law,  the  existing  articles 
enumerated  in  the  bill  of  sale  will  alone  pass  by  delivery  of  the  bill 
of  sale  or  deed.  Some  subsequent  act  is  necessary  to  pass  future 
chattels.  Bacon's  maxim  is  here  applicable.  Power  must  be 
given  to  seize  future  chattels  as  they  come  into  existence,  and  that 
power,  in  order  to  be  valid  as  against  creditors,  must  be  exercised*. 
The  power  alone  may  be  sufficient  as  between  the  assignor  and  the 
assignee,  but  it  cannot,  without  being  exercised,  affect  the  rights 
of  third  persons. 

In  equity,  the  remedy  for  the  assignee  of  the  property  would  be 
more  complete  than  at  law,  for  specific  performance  might  be  de- 
creed ;  but  then  the  assignee  must  do  something  to  perfect  his 
right  under  the  deed,  or  he  would  have  no  title  to  come  into 
equity.  Even  if  it  could  be  said  that  it  was  a  trust,  it  would  be 
but  an  inchoate  trust  till  something  was  done  upon  it.    The  deed 

itself  shows  that  that  was  here  the  intention  of  the  parties, 
*  204    for  there  is  an  express  covenant  that  Taylor  '^  will  *  do  all 

necessary  acts  for  assuring  such  added  or  substituted 
machinery,  so  that  the  same  may  become  vested  accordingly." 
Nothing  whatever  has  been  done  for  so  vesting  the  added  ma- 
chinery, and  therefore  it  has  not  vested.  The  respondents  claim 
this  added  machinery,  on  the  ground  that  the  covenant  in  tlie  deed 
gave  them  an  equitable  title  to  it.  How  does  the  equitable  doc- 
trine apply  to  a  case  like  this  ?  That  doctrine  was  stated  on  '^  very 
high  authority,"  by  Baron  Parke,  in  Mogg  v.  Baktr^  *'  if  it  was 
only  an  agreement  to  mortgage  furniture  subsequently  acquired 
—  to  give  a  bill  of  sale  at  a  future  day  of  the  goods  of  the  insol- 
vent—then it  would  cover  no  specific  furniture,  and  would  confer 
no  right  in  equity."  In  Congreve  v.  EvetU^  that  doctrine  was  re- 
peated in  the  same  manner  ;  it  was  distinctly  held  that  the  power 
to  seize  future  crops  would  be,  if  it  remained  unexecuted,  of  no 
avail  against  a  judgment  creditor,  since  it  gave  no  legal  or  equi- 
table title  to  any  specific  crops.  That  was  the  principle  which 
Vice-Ohancellor  Wigram  applied  in  equity  in  the  case  of  Langton 
V.  Horton^  where  he  very  much  relied  on  what  had  been  done  to 

M  M.  W.  195, 19S.  *  1  Hare,  549. 

'  10  Ezch.  298. 
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perfect  the  title  of  the  equitable  assignee.  Without  overruling 
these  authorities  this  decree  cannot  be  impeached.  The  authori- 
ties on  the  other  side  are  not  sufficient  for  such  a  purpose.  They 
are  Bucknal  t.  RoisUm}  Newlands  v.  Paynter^  and  Acraman  v. 
JBates.^  The  first  was  an  actual  contract  as  to  the  goods  that 
might  afterwards  be  put  on  board  the  ship,  and  not  a  mere  cove- 
nant to  do  some  act  to  make  the  party  entitled  to  them,  and  it  was 
besides  a  contract  that  enabled  the  assignor  to  sell  the  exist- 
ing goods  on  substituting  *  others  for  them,  and  so  placed  *  205 
the  substituted  goods  in  the  very  condition  of  those  which 
had  been  removed.  In  fact,  they  represented,  or  were  substituted 
for,  the  goods  allowed  to  be  removed.  Newlands  v.  Paynter  re- 
lated to  property  specially  bequeathed  for  the  separate  use  of  the 
wife,  which  property  was  actually  existing  at  the  time,  and  was 
under  the  control  of  the  testator  who  created  the  charge,  and  could 
absolutely  fix  upon  it  any  condition  of  enjoyment.  And  Acraman 
V.  Bate»  was  a  case  at  law  really  depending  on  the  question 
whether  the  goods  were  at  the  time  of  the  arrival  of  the  vessel  in 
the  order  and  disposition  of  the  bankrupt  within  the  meaning  of 
the  bankrupt  law.  That  case,  therefore,  can  have  no  bearing  on 
the  present. 

The  cases  cited  as  to  the  assignment  of  future  chattels  are  by  no 
means  decisive  in  favour  of  the  appellants,  but  there  are  two  others 
which  are  strong  against  him.  First,  there  is  the  case  of  M(>r%e  v. 
Favlkner^  where  a  soldier,  believing  himself  entitled,  under  the 
will  of  a  relation,  to  a  copyhold  estate,  got  himself  admitted,  sold 
it  at  an  auction  at  a  public  house,  and  surrendered  it.  The  pur- 
chaser was  admitted,  and  expended  money  upon  it.  It  turned  out 
that  the  soldier  had  not,  when  he  sold  it,  any  title  to  the  property  ; 
it  afterwards  descended  to  him,  but  he  did  no  further  act  to  con- 
firm the  surrender.  At  law  his  heirs  were  held  entitled  to  re- 
cover from  the  purchaser,^  on  which  a  bill  was  filed  in  the  Equi- 
ty Exchequer  by  the  purchaser,  praying  that  the  heir  of  the 
soldier  might  be  ordered  to  surrender  the  premises,  &c.  Lord 
Chief  Baron  Eyre  refused  the  relief  prayed.     Another  case  is 

»  1  Prec.  in  Ch.  2S5. 

*  4  Mjloe  k  C.  408. 

*  6  Jut.  N.  S.  294,  29  Law  J.  N.  S.  Q.  B.  78. 

*  3  Swanat.  429,  n. 

■  See  Goodtitle  9.  Mone,  8  T.  R.  865. 
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*  206    Carletan  t.  LeighUm^  where  it  was  *  expressly  declared  by 

Lord  Eldon  that ''  the  expectancy  of  an  heir  was  not  an  in- 
terest, or  a  possibility,  nor  was  capable  of  being  made  the  subject 
of  assignment  or  contract."  These  cases  were  considered  by  Lord 
Brougham  in  Lyde  v.  Mynn^  which  has  been  relied  on  by  the  other 
side  to  show  that  he  considered  them  merely  to  prove  that  though 
the  contract  is  Mnding  on  the  party  himself  as  a  personal  contract, 
it  cannot  be  enforced  against  his  heir ;  but  they  undoubtedly  es- 
tablish this  rule,  that  something  more  than  the  contract  must  occur 
after  the  property  falls  into  possession  ;  the  actu»  interveniau  is  re- 
quired to  give  effect  to  it.  And  Harwood  y.  Tooke^  shows  that 
Lord  Eldon  thought  that  such  a  contract  could  not  be  specifically 
performed. 

The  class  of  cases  relating  to  future  freight  will  not  support  the 
appellants'  argument.  Li  &e  case  of  the  ship  Warre,^  the  freight 
was  assigned,  and  Lord  Eldon  seemed  to  recognise  the  proposition 
that  future  freight  might  be  the  subject  of  an  equitable  assign- 
ment ;  but  the  question  as  to  a  subsequent  act  being  necessary  to 
give  effect  to  that  assignment  was  not  properly  raised,  and  Lord 
Eldon  thought  that  sufficient  had  not  been  done  there  to  establish 
the  right.  In  Curtu  y.  Avberf  and  in  Daughu  y.  Ru»9eU^  there 
was  something  done  in  addition  to  the  assignment,  which  gaye 
force  and  effect  to  it.  So  that  those  cases  are  really  authorities 
for  the  respondents.  There  is  not  an  instance  where,  as  here, 
money  paid  to  creditors  has  been  ordered  to  be  paid  back. 
The    case    of   Meted^e  y.    The  ArehbUhop   of    Yark^   is 

*  207    *  really  strong  for  the  respondents,  for  there  the  person  in 

whose  favour  the  equitable  charge  was  made  actually  did 
take  possession  of  the  benefice,  and  was  in  possession,  and  had 
been  so  for  a  long  time,  under  a  sequestration,  when  he  was  ousted 
by  the  execution  creditor.  The  equity  was  perfected  before  the 
right  of  the  judgment  creditor  accrued.  The  actus  inierveniem» 
had,  therefore,  taken  place,  and  the  judgment  creditors  had  notice. 
Those  were  the  true  grounds  of  the  decision.    In  WhUworth  y. 

3  Mer.  667. 

1  Mylne  &  K.  6S8. 

2  Sim.  192.     See  1  Mjlne  &  K.  6S5. 
8  Price,  269,  n.    See  Ledie  o.  Guthrie^  1  Bmg.  N.  C.  697. 
1  Jacob  k  W.  52$. 

4  Sim.  524, 1  Mjrlne  &  K.  488. 
6  Sim.  224, 1  Mylne  &  C.  547. 
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Q-cmgain  also,  the  equitable  assignee  was  in  possession ;  and  in 
Lcmgton  v.  Sorton  ^  it  is  clear  that  though  Yice-Chancellor  Wigram 
used  the  general  expressions  already  quoted,  he  entered  largely 
upon  the  consideration  of  the  act  done  by  the  assignee  to  perfect 
his  title  under  the  deed,  and  founded  his  judgment  mainly  on  the 
fact  that  sufficient  had  been  done  for  that  purpose. 

Langton  y.  JBbrtan  and  the  present  are  the  only  cases  in  which 
this  precise  question  has  arisen  in  equity ;  and  in  such  a  matter, 
where  assignments  of  this  sort  must  often  have  been  made,  the 
absence  of  decisions  upon  them  in  Courts  of  equity  is  significant. 

JUr.  MaliiM  replied.^ 

1862.    JiUj25. 

ilfi".  Malins  (Mr.  Tool  was  with  him),  for  the  appellants,  re- 
newed the  arguments  he  had  before  urged,  and  in  addition  to  the 
cases  previously  cited  referred  to  Morris  v.  Cannon^  where 
a  transfer  of  shares  in  a  *  joint  stock  company  had  been  *  208 
registered  by  the  secretary,  though  the  share  certificates 
had  not  been  actually  issued,  and  the  transfer  was  held  valid  as 
against  the  assignees  in  bankruptcy  of  the  transferror.  In  the 
present  case  there  was  a  trust  in  favour  of  the.  appellants.  No 
novus  acttis  interveniens  was  necessary,  but  if  it  was,  the  delivery 
of  the  account  of  the  newly  purchased  machinery  constituted  a 
sufficient  navtu  actus  on  the  part  of  Taylor.  A  fresh  conveyance 
for  their  benefit  was  not  required. 

Mr.  AmpUett  (Mr.  JSobhottse  was  with  him),  for  the  respon- 
dents. —  The  contract  here,  relating  as  it  did  to  personal  chattels, 
gave  the  appellants  no  right  in  equity  beyond  that  of  asking  for 
specific  performance.  There  must  be  a  real  (or  if  that  was  im- 
possible), a  constructive  delivery  of  these  new  chattels  in  order 
presently  to  vest  them  in  the  appellants.  There  had  not  been  any 
such  delivery  here.  There  ought  properly  to  have  been  a  new  bill 
of  sale  of  them,  and  a  new  registration  of  it.  The  delivery  of  the 
account  of  the  new  machinery  was  not  mentioned  in  the  bill,  and 

>  1  Hare,  549. 

'  The  case  stood  over  for  judgment,  Lord  Chancellor  Campbell  died,  and  no 
judgment  was  given  in  the  Senion  of  1861.  In  the  following  session  the  case 
was  xeaigued  b^  one  counsel  on  a  side. 

'  81  Law  J.  N.  S.  Ch.  425. 
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that  account  cannot  be  treated  as  a  novus  actus.  If  it  was  so,  and 
if  the  appellants  had  a  legal  title  to  the  machinery,  then  they 
ought  to  have  rested  on  that  title,  and  ought  not  to  have  come 
into  equity.  Langton  v.  Horton  clearly  showed  that  the  Vice- 
Chancellor  thought  some  new  act  was  necessary  to  perfect  the 
title. 

Mr.  McUinSy  in  reply.  —  Langton  v.  Horton  has  been  misappre- 
hended. Because  the  Yice-Chancellor  there  said  that  the  equi- 
table title  had,  in  fact,  been  perfected,  it  was  assumed  that  he 
meant  some  new  act  was  necessary  to  perfect  it.  That  was  not  his 
meaning. 

*  2(]f9  *  The  Lord  Chancellor  (Lord  Westbury),  after  stating 
the  facts  of  the  case,  said:  My  Lords,  the  question  is, 
whether  as  to  the  machinery  added  and  substituted  since  the  date 
of  the  mortgage  the  title  of  the  mortgagees,  or  that  of  the  judgment 
creditor,  ought  to  prevail.  It  is  admitted  that  the  judgment  credi- 
tor has  no  title  as  to  the  machinery  originally  comprised  in  the  bill 
of  sale ;  but  it  is  contended  that  the  mortgagees  had  no  specific 
estate  or  interest  in  the  future  machinery.  It  is  also  admitted  that 
if  the  mortgagees  had  an  equitable  estate  in  the  added  machinery, 
the  same  could  not  be  taken  in  execution  by  the  judgment  creditor. 

The  question  may  be  easily  decided  by  the  application  of  a  few 
elementary  principles  long  settled  in  Courts  of  equity.  In  equity 
it  is  not  necessary  for  the  alienation  of  property  that  there  should 
be  a  formal  deed  of  conveyance.  A  contract  for  valuable  consid- 
eration, by  which  it  is  agreed  to  make  a  present  transfer  of  prop- 
erty, passes  at  once  the  beneficial  interest,  provided  the  contract  is 
one  of  which  a  Court  of  equity  will  decree  specific  performance. 
In  the  language  of  Lord  Hardwicke,  the  vendor  becomes  a  trustee 
for  the  vendee ;  subject,  of  course,  to  the  contract  being  one  to  be 
specifically  performed.  And  this  is  true,  not  only  of  contracts  re- 
lating to  real  estate,  but  also  of  contracts*  relating  to  personal  prop- 
erty, provided  that  the  latter  are  such  as  a  Court  of  equity  would 
direct  to  be  specifically  performed. 

A  contract  for  the  sale  of  goods,  as,  for  example,  of  five  hundred 
chests  of  tea,  is  not  a  contract  which  would  be  specifically  per- 
formed, because  it  does  not  relate  to  any  chests  of  tea  in  par- 
ticular ;  but  a  X^ontract  to  sell  five  hundred  chests  of  the  particu- 
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lar  kind  of  tea  which  is  *  now  in  my  warehouse  in  Glouces-  *  210 
ter,  is  a  contract  relating  to  specific  property,  and  which 
would  be  specifically  performed.  The  buyer  may  maintain  a  suit 
in  equity  for  the  delivery  of  a  specific  chattel  when  it  is  the  subject 
of  a  contract,  and  for  an  injunction  (if  necessary)  to  restrain  the 
seller  from  delivering  it  to  any  other  person. 

The  effect  in  equity  of  a  mere  contract  as  amounting  to  an  aliena- 
tion, may  be  illustrated  by  the  law  relating  to  the  revocation  of 
wills.  If  the  owner  of  an  estate  devises  it  by  will,  and  afterwards 
contracts  to  sell  it  to  a  purchaser,  but  dies  before  the  contract  is 
performed,  the  will  is  revoked  as  to  the  beneficial  or  equitable  in- 
terest in  the  estate,  for  the  contract  converted  the  testator  into  a 
trustee  for  the  purchaser ;  and,  in  like  manner,  if  the  purchaser 
dies  intestate  before  performance  of  the  contract,  the  equitable  es- 
tate descends  to  his  heir  at  law,  who  may  require  the  personal  rep- 
resentative to  pay  the  purchase  money.  But  all  this  depends  on 
the  contract  being  such  as  a  Court  of  equity  would  decree  to  be 
specifically  performed. 

There  can  be  no  doubt,  therefore,  that  if  the  mortgage  deed  in 
the  present  case  had  contained  nothing  but  the  contract  which  is 
involved  in  the  aforesaid  covenant  of  Taylor,  the  mortgagor,  such 
contract  would  have  ampunted  to  a  valid  assignment  in  equity  of 
the  whole  of  the  machinery  and  chattels  in  question,  supposing 
such  machinery  and  effects  to  have  been  in  existence  and  upon  the 
mill  at  the  time  of  the  execution  of  the  deed. 

But  it  is  alleged  that  this  is  not  the  effect  of  the  contract,  because 
it  relates  to  machinery  not  existing  at  the  time,  but  to  be  acquired 
and  fixed  and  placed  in  the  mill  at  a  future  time.  It  is  quite  true 
that  a  deed  which  professes  to  convey  property  which  is  not  in  ex- 
istence at  the  time  is  as  a  conveyance  void  at  law,  simply 
because  there  *  is  nothing  to  convey.  So  in  equity  a  con-  *  211 
tract  which  engages  to  transfer  property,  which  is  not  in 
existence,  cannot  operate  as  an  immediate  alienation  merely  be- 
cause there  is  nothing  to  transfer.  • 

But  if  a  vendor  or  mortgagor  agrees  to  sell  or  mortgage  prop- 
erty, real  or  personal,  of  which  he  is  not  possessed  at  the  time, 
and  he  receives  the  consideration  for  the  contract,  and  afterwards 
becomes  possessed  of  property  answering  the  description  in  the 
contract,  there  is  no  doubt  that  a  Court  of  equity  would  compel 
him  to  perform  the  contract,  and  that  the  contract  would,  in  equity, 
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transfer  the  beneficial  interest  to  the  mortgagee  or  purchaser  im- 
mediately on  the  property  being  acquired.  This,  of  course,  as- 
sumes that  the  supposed  contract  is  one  of  that  class  of  which  a 
Gourt  of  equity  would  decree  the  specific  performance.  If  it  be 
so,  then  immediately  on  the  acquisition  of  the  property  described 
the  vendor  or  mortgagor  would  hold  it  in  trust  for  the  purchaser 
or  mortgagee,  according  to  the  terms  of  the  contract.  For  if  a 
contract  be  in  other  respects  good  and  fit  to  be  performed,  and  the 
consideration  has  been  received,  incapacity  -to  perform  it  at  the 
time  of  its  execution  will  be  no  answer  when  the  means  of  doing 
so  are  afterwards  obtained.  - 

Apply  these  familiar  principles  to  the  present  case ;  it  follows 
that  immediately  on  the  new  machinery  and  effects  being  fixed  or 
placed  in  the  mill,  they  became  subject  to  the  operation  of  the 
contract,  and  passed  in  equity  to  the  mortgagees,  to  whom  Taylor 
was  bound  to  make  a  legal  conveyance,  and  for  whom  he,  in  the 
mean  time,  was  a  trustee  of  the  property  in  question. 

There  is  another  criterion  to  prove  that  the  mortgagee 
acquired  an  estate  or  interest  in  the  added  machinery  as 
*  212  *  soon  as  it  was  brought  into  the  mill.  If  afterwards  the 
mortgagor  had  attempted  to  remove  any  part  of  such  ma- 
chinery, except  for  the  purpose  of  substitution,  the  mortgagee 
would  have  been  entitied  to  an  injunction  to  reatrain  such  removal, 
and  that  because  of  his  estate  in  the  specific  property.  The  result 
is,  that  the  tide  of  the  appellants  is  to  be  preferred  to  that  of  the 
judgment  creditor. 

Some  use  was  made  at  the  bar  and  in  the  Court  below  of  the 
language  attributed  to  Mr.  Baron  Parke  in  the  case  of  Mogg  v. 
Baker}  That  learned  Judge  appears  to  have  given,  not  his  own 
opinion,  but  what  he  understood  would  have  been  the  decision  of 
a  Gourt  of  equity  upon  the  case.  He  is  represented  as  speaking 
upon  the  authority  of  one  of  the  Judges  of  the  Gourt  of  Ghancery. 
Any*  communication  so  made  was  of  course  extra-judicial,  and 
there  is  much  danger  in  making  communications  of  such  a  nature 
the  ground  of  judicial  decision ;  but  I  entirely  concur  in  what  ap- 
pears to  have  been  the  principle  intended  to  be  stated ;  for  Mr. 
Baron  Parke,  speaking  of  the  agreement  in  the  case,  says, "  It 
would  oover  no  specific  furniture,  and  would  confer  no  right  in 
equity."    I  have  already  explained,  that  a.  contract  relating  to 

*  3  M.  ft  W.  19S. 
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goods,  but  not  to  any  specific  goods,  would  not  be  the  subject  of  a 
decree  for  specific  performance,  and  that  a  contract  that  could  not 
be  specifically  performed  would  not  avail  to  transfer  any  estate  or 
interest. 

If,  therefore,  the  contract  in  Bogg  v.  Baker  related  to  no  specific 
fumitare,  it  is  true  that  it  would  not,  at  the  time  of  its  exe- 
cution, confer  any  right  in  equity  ;  but  it  is  *  equally  true    *  218 
that  it  would  attach  on  furniture  answering  the  contract 
when  acquired,  provided  the  contract  remained  in  force  at  the 
time  of  such  acquisition. 

Whether  a  correct  construction  was  put  upon  the  agreement  in 
Mogg  T.  Baker  is  a  different  question,  and  which  it  is  needless  to 
consider,  as  I  am  only  desirous  of  showing  that  the  proposition 
stated  by  the  learned  Judge  is  quite  consistent  with  the  principles 
on  which  this  case  ought  to  be  decided. 

I  therefore  advise  your  Lordships  to  reverse  the  order  of  Lord 
Chancellor  Campbell,  and  direct  thQ  petition  of  rehearing  pre- 
sented to  him  to  be  dismissed,  with  costs. 

LoBD  Wenslgtdale.  —  My  Lords,  more  than  a  year  ago,  when 
this  case  was  argued  at  your  Lordships*  bar  with  very  great  ability 
on  both  sides,  on  behalf  of  the  appellants  by  Mr.  Malins  and  Mr. 
Tool,  and  on  behalf  of  the  respondents  by  Mr.  Amphlett  and  Mr. 
Hobhouse,  the  late  Lord  Chancellor,  with  that  extraordinary  in- 
dustry which  he  possessed,  immediately  after  the  argument  com- 
mitted his  opinion  to  paper,  and  I  was  favoured  with  a  perusal  of 
that  opinion,  which  I  read  with  great  attention.  My  noble  and 
learned  friend  opposite  (Lord  Chelmsford)  also  committed  his 
opinion  to  paper,  and  he  favoured  me  with  its  perusal.  Upon  con- 
sidering those  opinions  and  the  argument  I  had  heard  at  the  bar, 
my  opinion  then  concurred  with  that  of  the  late  Lord  Chancellor. 
But  now  that  the  matter  has  been  argued  a  second  time,  and  I  have 
heard  the  opinion  of  the  Lord  Chancellor  upon  it,  and  find  that 
the  opinion  of  my  noble  and  learned  friend  opposite  is  the  same  as 
it  was  before,  I  cannot  say  that  I  feel  myself  so  confident  in  the 
arguments  that  have  presented  themselves  to  my  mind  as  to  press 
your  Lordships  to  adopt  them. 

*  I  have  heard  the  very  able  and  very  clear  opinion  which   *  214 
the  Lord  Chancellor  has  pronounced,  and  I  cannot  help  say- 
ing, that  I  think  that  the  views  which  I  adopted  upon  the  subject 
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after  the  first  argument  were  not  correct.    I  feel,  therefore,  that  I 
must  acquiesce  in  the  judgment  proposed. 

Lord  Chelmsford.  —  My  Lords,  this  case,  which  has  become  of 
great  importance,  has  been  twice  fully  and  ably  argued,  there  hay- 
ing been  a  difference  of  opinion  amongst  your  Lordships  iipon  the 
first  argument,  which  made  it  desirable  that  a  second  should  take 
place.  Upon  the  original  argument  I  thought  that  the  decree  of 
my  late  noble  and  learned  friend,  Lord  Campbell,  could  not  be 
maintained ;  but  I  came  to  this  conclusion  with  all  the  deference 
due  to  his  great  legal  experience,  and  with  the  more  doubt  as  to 
the  soundness  of  my  views,  upon  finding  not  only  that  he  adhered 
to  his  opinion  on  hearing  the  question  argued  in  this  House,  but 
that  he  was  supported  in  it  by  my  noble  and  learned  friend  Lord 
Weusleydale,  for  whoso  judgment  (it  is  unnecessary  to  say)  I  en- 
tertain the  most  sincere  respect.  Aware  that  I  was  opposed  to 
such  eminent  authorities,  I  listened  to  the  second  argument  with 
the  most  earnest  and  anxious  attention  ;  but  nothing  which  I 
heard  in  the  course  of  it  tended  to  shake  the  opinion  which  I  had 
originally  formed.  I  should,  therefore,  have  been  compelled  to 
state  this  opinion  under  such  discouraging  circumstances,  if  I  had 
not  happily  been  fortified  by  the  concurrence  of  the  noble  and 
learned  Lord  upon  the  Woolsack,  before  whom  the  last  argument 
took  place.  His  great  learning  and  long  experience  in  Courts  of 
equity  justify  me  now  in  expressing  myself  with  some  con- 
*  215  fidence  in  a  case  in  which  his  views  ooincide  *  with  mine, 
and  which  is  to  be  decided  upon  equitable  grounds  and 
principles. 

In  considering  the  question,  I  propose  to  advert  to  the  various 
points  which  were  touched  upon  in  the  course  of  both  the  argu- 
ments, although  upon  the  last  occasion  many  were  omitted  which 
were  raised  upon  the  first.  The  question  in  the  case  is,  whether 
the  appellants,  who  have  an  equitable  title  as  mortgagees  of  certain 
machinery  fixed  and  placed  in  a  mill,  of  which  the  mortgagor, 
James  Taylor,  was  tenant,  are  entitled  to  the  property  which  was 
seized  by  the  sheriff,  under  two  writs  of  execu4;ion  issued  against 
the  mortgagor,  in  priority  to  those  executions,  or  either  of  them  ? 

The  title  of  the  appellants  depends  tipon  a  deed  dated  the  20th 
September,  1858.  [His  Lordship  here  stated  the  bill  of  sale  and 
the  other  facts  of  the  case  —  see  ante,']    The  machinery  sold  by  the 
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sheriff  was  more  than  sufficient  to  satisfy  the  first  execution,  and 
the  appellants  claiming  a  preference  over  both  executions,  contend 
that  the  possession  taken  by  them  on  the  30th  April  entitled  them, 
at  all  events,  to  priority  over  the  second  execution  of  the  11th 
May.  The  great  question,  however,  is,  whether  they  are  entitled 
to  a  preference  over  the  first  execution  by  the  mere  effect  of  their 
deed  ?  or  whether  it  was  necessary  that  some  act  should  have  been 
done  after  the  new  machinery  w^  fixed  or  placed  in  the  mill,  in 
order  to  complete  the  title  of  the  appellants  ? 

It  was  admitted  that  the  right  of  the  judgment  creditor,  who 
has  no  specific  lien,  but  only  a  general  security  over  his  debtor's 
property,  must  be  subject  to  all  the  equities  which  attach  upon 
whatever  property  is  taken  under  his  execution.  *  But  it  was  said 
(and  truly  said)  that  those  equities  must  be  complete,  and 
not  inchoate  or  imperfect,  *  or,  in  other  words,  that  they  *  216 
must  be  actual  equitable  estates,  and  not  mere  executory 
rights. 

What,  then,  was  the  natiire  of  the  title  which  the  mortgagees 
obtained  under  their  mortgage  deed  ?  If  the  question  had  to  be 
decided  at  law,  there  would  be  no  difficulty.  At  law  an  assign- 
ment of  a  thing  which  has  no  existence,  actual  or  potential,  at  the 
time  of  the  execution  of  the  deed,  is  altogether  void,  Bobinson  v. 
Maedonnell^  But  where  future  property  is  assigned,  and  after  it 
comes  into  existence,  possession  is  either  delivered  by  the  assignor, 
or  is  allowed  by  him  to  be  taken  by  the  assignee,  in  either  case 
there  would  be  the  nc^uB  actus  interveniens  of  the  maxim  of 
Lord  Bacon,  upon  which  Lord  Campbell  rested  his  decree,  and  the 
property  would  pass. 

It  seemed  to  be  supposed  upon  the  first  argument  that  an  assign- 
ment of  this  kind  would  not  be  void  in  law  if  the  deed  contained 
a  license  or  power  to  seize  the  after-acquired  property.  But  this 
circumstance  would  make  no  difference  in  the  case.  The  mere  as- 
signment is  itself  a  sufficient  deelaratio  prcecedena  in  the  words 
of  the  maxim ;  and  although  Chief  Justice  Tindal,  in  the  case  of 
Lunn  V.  TAamtonj  said,  ^^  It  is  not  a  question  whether  a  deed 
might  not  have  been  so  framed  as  to  give  the  defendant  a  power  of 
seizing  the  future  personal  goods,"  he  must  have  meant,  that 
under  such  a  power  the  assignee  might  have  taken  possession,  and 
80  have  done  the  act  which  was  necessary  to  perfect  bis  title  at 

^  5  Maule  &  S.  22S. 
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law.     This  will  clearly  appear  from  the  case  of    Congreoe  v« 

EvetU^  in  which  there  was  an  assignment  of  growing  crops  and 

effects  as  a  security  for  money  lent,  with  a  power  for  the 

*  217    *  assignee  to  seize  and  take  possession  of  the  crops  and 

effects  bargained  and  sold,  and  of  all  such  crops  and  effects 
as  might  be  substituted  for  them  ;  and  Baron  Parke  said,  ^'  If  the 
authority  giyen  by  the  debtor  by  the  bill  of  sale  had  not  been  exe- 
cuted, it  would  have  been  of  no  avail  against  the  execution.  It 
gave  no  legal  title,  nor  even  equitable  title,  to  any  specific  goods; 
but  when  executed  not  fully  or  entirely,  but  only  to  the  extent  of 
takiug  possession  of  the  growing  crops,  it  is  the  same  in  our  judg- 
ment as  if  the  debtor  himself  had  put  the  plaintiff  in  actual  pos- 
session of  those  crops."  And  in  Hope  v.  Rayley  ^  (a  case  much 
relied  upon  by  the  Vice-Chancellor),  where  there  was  an  agree- 
ment to  transfer  goods,  to  be  afterwards  acquired  and  substituted, 
with  a  power  to  take  possession  of  all  original  and  substituted 
goods.  Lord  Campbell,  Chief  Justice,  said,  ^^  The  intention  of  the 
contracting  parties  was,  that  the  present  and  future  property 
should  pass  by  the  deed.  That  could  not  be  carried  into  effect  by 
a  mere  transfer ;  but  the  deed  contained  a  license  to  the  grantee 
to  enter  upon  the  property,  and  that  license,  when  acted  upon, 
took  effect  independently  of  the  transfer." 

I  have  thought  it  right  to  dwell  a  little  upon  these  cases,  both 
on  account  bf  some  expressions  which  were  used  in  argument  re- 
specting them,  and  also  because  in  determining  the  present  ques- 
tion it  is  useful  to  ascertain  the  precise  limits  of  the  doctrine  as  to 
the  assignment  of  future  property  at  law.  The  decree  appealed 
against  proceeds  upon  the  ground,  not  indeed  that  an  assignment 
of  future  property,  vrithout  possession  taken  of  it,  would  be  void  in 

eqhity  (as  the  cases  to  which  I  have  referred  show  that  it 

*  218    would  be  at  law),  but  that  the  equitable  *  right  is  incom- 

plete and  imperfect  unless  there  is  subsequent  possession, 
or  some  act  equivalent  to  it  to  perfect  the  title. 

In  considering  the  case,  it  will  be  unnecessary  to  examine  the 
authorities  cited  in  argument,  to  show  that  if  there  is  an  agree- 
ment to  transfer  or  to  charge  future  acquired  property,  the  prop- 
erty passes,  or  becomes  liable  to  the  charge  in  equity,  where  the 
question  has  arisen  between  the  parties  to  the  agreement  them- 
selves.   In  order  to  determine  whether  the  equity  which  is  created 

1  10  Exch.  29S.  >  6  EUii  &  B.  S80,  S45. 
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under  agreements  of  this  kind  is  a  personal  equity  to  be  enforced 
by  suit,  or  to  be  made  available  by  some  act  to  be  done  between 
the  parties,  or  is  in  the  nature  of  a  trust  attaching  upon  and 
binding  the  property  at  the  instant  of  its  coming  into  existence, 
we  must  look  to  cases  where  the  rights  of  the  third  persons  in- 
tervene. 

The  respondents,  in  support  of  the  decree,  relied  strongly  on 
what  was  laid  down  by  Baron  Parke  in  Mogg  v.  Baker^  as  the 
rule  in  equity  which  he  stated  he  had  derived  from  a  very  high 
autliority,  ^^  that  if  the  agreement  was  to  mortgage  certain  specific 
furniture,  of  which  the  corpus  was  ascertained,  that  would  consti- 
tute an  equitable  title  in  the  defendant,  so  as  to  prevent  it  passing 
to  the  assignees  of  the  insolvent,  and  then  the  assignment  would 
make  that  equitable  title  a  legal  one  ;  but  if  it  was  only  an  agree- 
ment to  mortgage  furniture  to  be  subsequently  acquired,  or"  (the 
word  "  or  "  is  omitted  in  the  report)  "  to  give  a  bill  of  sale  at  a 
future  day  of  the  furniture  and  other  goods  of  the  insolvent,  then 
it  would  cover  no  specific  furniture,  and  would  confer  no  right  in 
equity."  The  meaning  of  these  latter  words  must  be  that  there 
would  be  no  complete  equitable  transfer  of  the  property, 
♦  because  there  can  be  no  doubt  that  the  agreement  stated  *  219 
would  create  a  right  in  equity  upon  which  the  party  en- 
titled might  file  a  bill  for  specific  performance. 

This  point  is  so  clear  that  it  is  almost  imnecessary  to  refer  to 
the  observations  of  Lord  Eldon,  in  the  case  of  the  ship  Warre,*  in 
support  of  it.  It  must  also  be  observed,  that  the  proposition  in 
Mogg  v.  Baker  hardly  reaches  the  present  question,  because  it  is 
not  stated  as  a  case  of  an  actual  transfer  of  future  property,  but 
as  an  agreement  to  mortgage,  or  to  give  a  bill  of  sale  at  a  future 
day.  The  only  equity  which  could  belong  to  a  party  under  such 
an  agreement  would  be  to  have  a  mortgage  or  a  bill  of  sale  of  the 
future  property  executed  to  him.  It  does  not  meet  a  case  like  the 
present,  where  it  is  expressly  provided  that  all  additional  or  sub- 
stituted machinery  shall  be  subject  to  the  same  trusts  as  are  de- 
clared of  the  existing  machinery. 

Under  a  covenant  of  this  description  to  hold  that  that  trust 
attaches  upon  the  new  machinery  as  soon  as  it  is  placed  in  the 
mill,  is  to  give  an  efiect  to  the  deed  in  perfect  conformity  with  the 
intention  of  the  parties,  and  as,  by  the  terms  of  the  deed,  Taylor 

M  M.  &  W.  195,  198.  *  8  Price,  269,  n. 
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was  to  remain  ia  possession,  the  act  of  placing  the  machinery  in 
the  mill  would  appear  to  be  an  act  binding  his  conscience  to  the 
agreed  trust  on  behalf  of  the  appellants,  and  nothing  more  would 
appear  to  be  requisite,  unless  by  the  established  doctrine  of  a  Court 
of  equity  some  further  act  was  indispensable  to  complete  their 
equitable  title. 

The  judgment  of  Lord  Campbell  resting,  as  he  states,  upon 

Lord  Bacon's  maxim,  determines  that  some  subsequent  act  is 

necessary  to  enable  ^^  the  equitable  interest  to  prevail  against  a 

legal  interest  subsequently  bond  fide  acquired."     It  is  agreed 

*  220    that  this  maxim  relates  only  to  *  the  acquisition  of  a  legal 

title  to  future  property.  It  can  be  extended  to  equitable 
rights  and  interests  (if  at  all)  merely  by  analogy  ;  but  in  thus 
proposing  to  enlarge  the  sphere  of  the  rule,  it  appears  to  me  that 
sufficient  attention  has  not  been  paid  to  the  different  effect  and 
operation  of  agreements  relating  to  future  property  at  law  and  in 
equity.  At  law  property,  non-6xisting,  but  to  be  acquired  at  a 
future  time,  is  not  assignable  ;  in  equity  it  is  so.  At  law  (as  we 
have  seen),  although  a  power  is  given  in  the  deed  of  assignment 
to  take  possession  of  after-acquired  property,  no  interest  is  trans- 
ferred, even  as  between  the  parties  themselves,  unless  possession  is 
actually  taken ;  in  equity  it  is  not  disputed  that  the  moment  tlie 
property  comes  into  existence  the  agreement  operates  upon  it. 

No  case  has  been  mentioned  in  which  it  has  been  held  that  upon 
an  agreement  of  this  kind  the  beneficial  interest  does  not  pass  in 
equity  to  a  mortgagee  or  purchaser  immediately  upon  tlie  acquisi- 
tion of  the  property,  except  that  of  Langton  v.  Horton}  which  was 
relied  upon  by  the  respondents  as  a  conclusive  authority  in  their 
favour.  I  need  not  say  that  I  examine  every  judgment  of  that  able 
and  careful  Judge  Yice-Chancellor  Wigram  with  the  deference 
due  to  such  a  higlily  respected  authority.  Langton  v.  JSorton  was 
the  case  of  a  ship,  her  tackle  and  appurtenances,  and  all  oil,  head 
matter,  and  other  cargo  which  might  be  caught  and  brought 
home.  The  Yice-Chancellor  decided,  in  the  first  place,  that  as 
against  the  assignor  there  was  a  valid  assignment  .in  equity  of  the 
future  cargo.  But  the  question  arising  between  the  mortgagees 
and  a  judgment  creditor,  who  had  afterwards  sued  out  a  writ  of 
fi.  fa.j  his  Honour,  assuming  that  the  equitable  title  which 

*  221    was  good  against  the  assignor  *  would  not,  under  the  cir- 

^  1  Hare,  649. 
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cumstances  of  the  case,  be  available  agaiust  the  judgment  cred- 
itor, proceeded  to  consider  whether  enough  had  been  done  to 
perfect  the  title  of  the  mortgagees,  and  ultimately  decided  in  their 
favour  upon  the  acts  done  by  them  to  obtain  possession  of  the 
cargo. 

It  was  said  upon  the  first  argument  of  this  case  by  the  counsel 
for  the  appellants  that  the  judgment  of  the  Vice- Chancellor  was, 
upon  this  occasion,  fettered  by  his  deference  to  the  opinion  appar- 
ently entertained  and  expressed  by  Lord  Gottenham  in  the  case  of 
WAitworth  v.  Q-augain^    It  will  be  necessary,  therefore,  to  direct 
attention  for  a  short  time  to  that  case,  and  especially  as  it  has  an 
immediate  bearing  upon  the  present  occasion.     The  case  as  origi- 
nally presented  before  Lord  Gottenham,  was  an  appeal  from  an 
order  of  the  yice-Chancellor  of  England  appointing  a  receiver. 
The  bill  of  the  equitable  mortgagees  was  founded  entirely  upon 
alleged  fraud  and  collusion  between  the  mortgagor  and  the  ten- 
ants by  elegit.    The  defendants  had  denied  fraud  and  collusion, 
and  also  notice  of  the  mortgagee's  title  at  the  time  of  obtaining 
possession  under  the  elegits.      The  plaintiffs,  in  argument,  at- 
tempted to  set  up  a  case  not  made  by  their  bill,  viz.  that  inde- 
pendently of  the  question  of  fraud,  they  had  by  law  a  preferable 
title  to  the  defendants.      The  Lord  Chancellor  discharged  the 
order  for  a  receiver,  solely  on  the  ground  that  the  plaintiffs  had 
failed  in  making  out  the  case  on  which  they  asked  for  the  inter- 
ference of  the  Court.     Upon  discharging  the  order.  Lord  Gotten- 
ham is  reported  to  have  said  that  in  the  argument  a  totally  differ- 
ent tura  was  given,  or  attempted  to  be  given,  to  the  plaintiff's 
case ;  viz.,  that  independently  of  the  question  of  fraud,  they. 
had  by  law  a  preferable  *  title  to  the  defendants.    "  If  (he    *  222 
added)  the  bill  had  been  framed  with  that  view,  and  the 
claim  of  the  plaintiffs  founded  on  that  supposed  equity,  I  should 
have  required  a  great  deal  more  to  satisfy  me  of  the  validity  of 
that  equity  before  I  could  have  interposed  by  interlocutory  order, 
because  I  find  these  defendants  in  possession  of  a  legal  title,  al- 
though not  to  all  intents  and  purposes  an  estate,  yet  a  right  and 
interest  in  the  land  which  under  the  authority  of  an  Act  of  Parlia- 
ment they  had  a  right  to  hold,  the  elegit  being  the  creature  of  the 
Act  of  Parliament,  and,  therefore,  they  have  a  parliamentary  title 
to  hold  the  land  as  against  all  persons,  unless  an  equitable  case 

>  1  Phill.  728. 
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stances  had  not  existed,  when  the  existence  of  those  circum- 
stances was  established  in  proof  and  made  the  ground  of  the  de- 
cision. 

But  if  it  should  still  be  thought  that  the  deed,  together  with  the 
act  of  bringing  the  machinery  on  the  premises,  were  not  sufficient 
to  complete  the  mortgagee's  title,  it  may  be  asked  what  more 
could  have  been  done  for  this  purpose.  The  trustee  could  not 
take  possession  of  the  new  machinery,  for  that  would  hare  been 
contrary  to  the  provisions  of  the  deed  under  which  Taylor  was  to 
remain  in  possession  until  default  in  pajrment  of  the  mortgage 
money  after  a  demand  in  writing,  or  until  interest  should  have  be- 
come in  arrear  for  three  months ;  and  in  either  of  these  erents  a 
power  of  sale  of  the  machinery  might  be  exercised.  And  if  the 
interrenient  act  to  perfect  the  title  in  trust  be  one  proceeding  from 
the  mortgagor,  what  stronger  one  could  be  done  by  him  than  the 
fixing  and  placing  the  new  machinery  in  the  mill,  by  which  it  be- 
came, to  his  knowledge,  immediately  subject  to  the  operation  of 
the  deed? 

I  asked  Mr.  Amphlett,  upon  the  second  argument,  what  noma 
aetut  he  contended  to  be  necessary,  and  he  replied  ^'  a  new  deed." 
But  this  would  be  inconsistent  with  the  terms  of  the  original  deed, 
which  embraces  the  substituted  machinery,  and  which  certainly 
was  operatiTe  upon  the  future  property  as  between  the  parties 
themselves.  And  it  seems  to  be  neither  a  convenient  nor  a  rea- 
sonable view  of  the  rights  acquired  under  the  deed,  to  hold  that 
for  any  separate  article  brought  upon  the  mill  a  new  deed  was 
necessary,  not  to  transfer  it  to  the  mortgagee,  but  to  protect  it 

against  the  legal  claims  of  third  persons. 
*  226       *  But  if  something  was  still  requisite  to  be  done,  and 

that  by  the  mortgagor,  I  cannot  help  thinking  that  the  ac- 
count delivered  by  Taylor  to  the  mortgagees  of  the  old  machinery 
sold,  and  of  the  new  machinery  which  was  added  and  substituted, 
was  a  sufficient  novuM  achu  tnUrreniemMj  amounting  to  a  declaratioa 
that  Taylor  held  the  new  machinery  upon  the  trusts  of  the  deed. 


Lord  Wensletdalk.  —  My  noble  and  learned  friend  will  forgive 
me,  but  that  was  not  mentioned  in  the  IhU. 

LoBD  Chelmsford. — My  noble  and  learned  friend  is  quite  correct 
in  that ;  it  must  be  taken  that  that  was  not  mentioned  in  the  bill, 
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mortgagee  over  a  judgment  creditor,  though  without  notice,  may 
now  be  considered  to  be  (irmly  established  ;  and,  according  to  the 
opinion  of  Lord  St.  Leonards,  "  any  agreement  binding  property 
for  valuable  consideration  "  will  confer  a  similar  right. 

It  does  not  appear  from  this  review  of  the  case  of  Whitworth  v. 
Oaugain,  that  it  could  have  had  any  influence  over  the  question 
in  Langton  v.  Horton^  as  to  the  imperfection  of  the  mortga- 
gee's title,  unless  something  *  had  been  done  to  perfect  it.  *  224 . 
The  point  does  not  appear  to  have  been  at  all  noticed  by 
Lord  Cottenham,  his  observations  having  been  confined  to  the 
competition  between  the  equitable  title  of  the  mortgagee  and  the 
legal  title  of  the  judgment  creditors.  Langton  v.  Sorixm  must 
therefore  be  accepted  as  an  authority  that  there  may  be  cases  in 
-which  an  equitable  mortgagee's  title  may  be  incomplete  against  a 
subsequent  judgment  creditor.  In  that  case  the  delivery  of  pos- 
session of  the  cargo  on  board  the  vessel  was,  as  the  Yice-Ghancel- 
lor  said,  ^^  impossible,  as  the  vessel  was  at  sea.  The  parties  could 
do  nothing  more  in  this  country  with  reference  to  it  than  execute 
an  instrument  purporting  to  assign  such  interest  as  Birnie  (the 
mortgagor)  had,  send  a  notice  of  the  assignment,  to  the  master  of 
the  ship,  and  await  the  arrival  of  the  ship  and  cargo.  This  was 
the  course  taken ;  and  on  the  arrival  of  the  ship  at  the  port  of 
London,  the  plaintiffs  immediately  demanded  possession."  The 
cargo  was,  in  point  of  fact,  in  possession  of  the  captain,  as  the 
agent  for  the  owner,  the  mortgagor.  It  would  have  been  rather  a 
strange  effect  to  give  to  the  assignment  of  the  future  cargo,  to 
hold  that  when  it  came  into  existence  a  trust  attached  upon  it  for 
the  benefit  of  the  mortgagee,  that  thereupon  the  captain  became 
his  agent,  and  that  the  mortgagee  thereby  acquired  a  perfect 
equitable  right  to  the  property,  which  was  valid  against  all  subse- 
quent legal  claimants.  Langton  v,  Horton  may  have  been  rightly 
decided  as  to  the  necessity  for  the  completion  of  the  mortgagee's 
title  under  the  circumstances  which  there  existed,  and  yet  it  will 
be  no  authority  for  saying  that  in  every  case  of  an  equitable  mort- 
gage of  future  property  something  beyond  the  execution  of  the 
deed  and  the  coming  into  existence  of  the  property  will  be  neces- 
sary. 

It  certainly  appears  to  be  putting  too  great  a  stress 
^  upon  this  case,  to  urge  it  as  an  authority  that  an  equi-   *  225 
table  title  would  have  been  defective  if  certain  circum- 
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stances  had  not  existed,  when  the  existence  of  those  circum- 
stances was  established  in  proof  and  made  the  ground  of  the  de- 
cision. 

But  if  it  should  still  be  thought  that  the  deed,  together  with  the 
act  of  bringing  the  machinery  on  the  premises,  were  not  sufficient 
to  complete  the  mortgagee's  title,  it  may  be  asked  what  more 
could  have  been  done  for  this  purpose.  The  trustee  could  not 
take  possession  of  the  new  machinery,  for  that  would  have  been 
contrary  to  the  provisions  of  the  deed  under  which  Taylor  was  to 
remain  in  possession  until  default  in  payment  of  the  mortgage 
money  after  a  demand  in  writing,  or  until  interest  should  have  be- 
come in  arrear  for  three  months  ;  and  in  either  of  these  events  a 
power  of  sale  of  the  machinery  might  be  exercised.  And  if  the 
intervenient  act  to  perfect  the  title  in  trust  be  one  proceeding  from 
the  mortgagor,  what  stronger  one  could  be  done  by  him  than  the 
fixing  and  placing  the  new  machinery  in  the  mill,  by  which  it  be- 
came, to  his  knowledge,  immediately  subject  to  the  operation  of 
the  deed  ? 

I  asked  Mr.  Amphlett,  upon  the  second  argument,  what  wnms 
actus  he  contended  to  be  necessary,  and  he  replied  ^^  a  new  deed." 
But  this  would  be  inconsistent  with  the  terms  of  the  original  deed, 
which  embraces  the  substituted  machinery,  and  which  certainly 
was  operative  upon  the  future  property  as  between  the  parties 
themselves.  And  it  seems  to  be  neither  a  convenient  nor  a  rea- 
sonable view  of  the  rights  acquired  under  the  deed,  to  hold  that 
for  any  separate  article  brought  upon  the  mill  a  new  deed  was 
necessary,  not  to  transfer  it  to  the  mortgagee,  but  to  protect  it 

against  the  legal  claims  of  third  persons. 
*  226  *  But  if  something  was  still  requisite  to  be  done,  and 
that  by  the  mortgagor,  I  cannot  help  thinking  that  the  ac- 
count delivered  by  Taylor  to  the  mortgagees  of  the  old  machinery 
sold,  and  of  the  new  machinery  which  was  added  and  substituted, 
was  a  sufficient  novtis  aetna  interveniens^  amounting  to  a  declaration 
that  Taylor  held  the  new  machinery  upon  the  trusts  of  the  deed. 

Lord  Wensleydale.  —  My  noble  and  learned  friend  will  forgive 
me,  but  that  was  not  mentioned  in  the  bill. 

Lord  Chelmsford.  —  My  noble  and  learned  friend  is  quite  correct 
in  that ;  it  must  be  taken  that  that  was  not  mentioned  in  the  bill, 
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and  that  was  the  answer  given  when  I  urged,  in  the  course  of  the 
argument,  that  that  account  must  be  taken  to  be  a  sufficient  acttis. 
But  still  I  am  stating  what  my  views  are  of  the  whole  of  the  case. 
I  think  that  the  account  delivered  by  Taylor  to  the  mortgagees  of 
the  whole  machinery  which  was  added  and  substituted,  was  a  suf- 
ficient novus  actus  interveniens^  amounting  to  a  declaration  that 
Taylor  held  the  new  machinery  upon  the  trusts  of  the  deed, 
the  only  act  which  could  be  done  by  him  in  conformity  with  it ; 
and  it  is  difficult  to  understand  for  what  other  reason  such  an  ac- 
count should  have  been  rendered.  As  between  themselves,  it  is 
quite  clear  that  a  new  deed  of  the  added  and  substituted  machin- 
ery was  unnecessary ;  no  possession  could  be  delivered  of  it,  be- 
cause it  would  have  been  inconsistent  with  the  agreement  of 
the  parties ;  and  any  thing,  therefore,  beyond  this  recognition 
of  the  mortgagee's  right  appears  to  be  excluded  by  the  nature 
of  the  transaction. 

I  will  add  a  very  few  words  on  the  subject  of  the 
*  notice  of  the  claim  of  the  mortgagees  to  tlie  judgment  *227 
creditor.  I  think  that  the  equitable  title  would  prevail 
even  if  the  judgment  creditor  had  no  notice  of  it,  according  to  the 
authorities  which  have  been  already  observed  upon.  It  is  true 
that  Lord  Gottenham,  in  the  case  of  Metcalfe  v.  The  Archbishop  of 
York^  said  that  if  the  plaintiff,  in  that  case,  was  entitled  to  the 
charge  upon  the  vicarage  under  the  covenant  and  charge  in  the 
deed  of  1811,  ^'  then,  as  the  defendants  had  notice  of  that  deed 
before  they  obtained  their  judgment,  such  charge  must  be  pre- 
ferred to  that  judgment."  This  appears  to  imply  that  his  opinion 
was,  that  if  tlie  judgment  creditor  had  not  had  notice,  he  would 
have  been  entitled  to  priority.  Much  stress,  however,  ought  not 
to  be  laid  upon  an  incidental  observation  of  this  kind,  where  notice 
had  actually  been  given,  and  where,  therefore,  the  case  was  de- 
prived of  any  such  argument  in  favour  of  the  judgment  creditor. 
If  Lord  Gottenham  really  meant  to  say  that  notice  by  the  judg- 
ment creditor  of  the  prior  equitable  title  was  necessary  in  order  to 
render  it  available  against  him,  his  opinion  is  opposed  to  the  de- 
cisions which  have  established  that  a  judgment  creditor,  with  or 
without  notice,  must  take  the  property,  subject  to  every  liability 
under  which  the  debtor  held  it. 

The  present  case,  however,  meets  any  possible  difficulty  upon 

>  1  Mylne  &  C.  547,  555. 
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trustees  (the  respondents),  received  a  sum  of  15,000/.,  with  direc- 
tions to  invest  the  same.  They  first  paid  the  whole  in  to  their 
bankers,  not  distinguishing  it  from  their  own  money ;  they  then 
invested  10,000Z.  of  it  on  a  valid  security,  and  appropriated  the  re- 
maining 5000Z.  to  their  own  use  in  paying  off  a  debt  due  from 
themselves  to  their  bankers  ;  but  they  wrote  to  inform  Mr.  Grieve 
that  all  the  money  had  been  duly  invested,  and  that  the  interest 
"  will  be  paid  through  our  house."  An  inquiry  having,  on  the 
18th  April,  1853,  been  made  of  them  whether  the  whole  15,000/. 
had  been  lent  to  one  person,  Cheslyn  Hall  wrote  to  Mr.  Orieve, 
^'  the  15,0002.  was  lent  in  one  sum  to  one  party.  You  shall  haye 
our  account  on  your  arrival  in  town,  with  a  full  statement  of  the 
securities  and  all  other  particulars."    In  the  course  of  April  they 

had  a  transfer  of  a  mortgage  of  10002.  given  by  the  appel- 
*  231    lant  to  a  Mr.  Bulpett,  and  a  mortgage  for  *  4000/.,  properly 

prepared  by  counsel.  The  latter  was  described  in  the  in- 
structions as  ^'  a  new  mortgage  for  40002.  to  the  same  parties  as 
have  taken  the  transfer  of  Mr.  Bulpett's  security."  The  appellant 
executed  the  transfer  some  time  in  the  month  of  May,  1853,  on  a 
false  representation  by  the  Halls  that  it  was  a  mere  transfer  of  an 
existing  mortgage,  as  Mr.  Bulpett  had  desired  to  be  paid  off.  He 
denied  any  recollection  of  his  execution  of  the  mortgage  for  40002., 
and  on  neither  occasion  did  he  receive  any  money  whatever  on  ac- 
count of  his  execution  of  those  deeds.  The  execution  of  them 
was  obtained  by  the  Halls  for  the  purpose  of  covering  their  fraud 
as  to  the  50002.  On  the  14th  July,  1853,  Cheslyn  Hall  wrote  to 
Mr.  Grieve  a  letter  showing  that  10,0002.  had  been  invested  on 
one  security,  and  containing  the  following  statement  as  to  the 
other  sum, "  50002.  has  been  advanced  on  the  Worthy  Estate  in 
Hampshire,  belonging  to  George  Wall,  Esq.,  of  ample  value." 
During  all  this  time  Mr.  Bulpett  was  pressing  the  Halls  for  pay- 
ment of  the  10002.  secured  to  him,  but  could  never  obtain  a  settle- 
ment. In  the  year  1854  the  respondents  dismissed  the  Halls  from 
being  their  solicitors,  and  appointed  Mr.  Bivington,  who  in  July  of 
tiiat  year  pressed  them  to  give  up  the  securities  for  the  15,0002. 
In  that  month  tlie  Halls  laid  instructions  before  Mr.  Du  Bois  for 
preparing  deeds,  one  of  which  was  described  to  be  "a  draft  mort- 
gage deed  "  from  the  appellant  to  the  respondents,  containing  a 
covenant  to  effect,  and  assign,  policies  on  the  life  of  the  appellant. 
The  instructions  alleged  that  "  these  policies  were  intended  as  a 
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collateral  security  for  repayment  of  a  mortgage  debt  of  4000/.,  but 
have  not  as  yet  been  assigned  to  the  mortgagees.  It  is  now  pro- 
posed to  make  a  further  advance  of  1000?.  to  Mr.  Wall  by 
the  same  mortgagees."  On  23d  August,  1854,  the  *  drafts  *  232 
were  prepared,  and  on  the  26th  the  Halls  sent  to  Mr.  Du 
Bois  a  request  to  make  them  ''  bear  date  the  day  after  the  original 
mortgage  (1st  March,  1853),  as  the  further  loan  was  actually  ef- 
fected at  that  time ;  the  whole  5000Z.  advanced  was  one  transac- 
tion, but  on  account  of  the  arrangements  consequent  on  effecthig 
the  policies,  the  whole  transaction  was  not  completed  at  the  same 
time."  Mr.  Du  Bois  declined  to  do  this,  but  made  an  alteration 
in  the  recitals,  which  he  said  would  "  render  it  unnecessary  that 
the  deeds  should  be  dated  on  any  other  day  than  the  day  of  exe- 
cution." The  Halls,  however,  changed  the  date  to  1st  August, 
1853.  On  1st  September,  1854,  the  Halls  delivered  to  Mr.  Riv- 
ington  deeds  which  they  alleged  to  be  the  securities  for  t}ie  15,0002. 
Among  these  was  a  deed,  dated  1st  March,  1853,  from  the  appel- 
lant to  the  respondents,  being  *'  a  mortgage  of  his  interest  in  the 
real  and  personal  estates  of  his  father  and  brother,  with  a  covenant 
to  effect  and  assign  a  policy  on  his  life  for  4000^,  and  interest," 
two  policies,  one  for  20002.,  and  another  for  30002.,  an  assignment 
of  these  policies,  and  the  "  further  charge  for  1000/.,"  which  had 
been  fraudulently  dated  1st  August,  1853. 

The  appellant,  finding  that  he  did  not  receive  from  the  Halls 
the  money  which  they,  under  his  father's  and  brother's  wills,  were 
bound  to  pay  him,  filed  a  bill  against  them  in  September,  1855, 
praying  for  accounts.  On  the  11th  October,  1855,  the  appellant 
received  a  notice  from  the  respondents  of  their  intention  to  sell  his 
interest  in  the  real  and  personal  estate  comprised  in  the  deed  of 
March,  1853.  He  at  first  denied  having  ever  executed  any  mort- 
gage to  the  respondents.  In  November  a  writ  was  issued  at  their 
suit  against  the  appellant.  Mr.  Waters,  the  then  attorney  and  so- 
licitor for  the  appellant,  wrote  to  Mr.  Bivington  asking  for 
some  explanation,  and  *  received  in  answer  a  statement  *  233 
which  showed  that  the  respondents  had  some  claims  in  re- 
spect of  a  mortgage,  that  there  were  arrears  of  interest  due  there- 
on, and  that  they  were  prepared  to  enforce  their  claims.  As  the 
great  difllculty  in  the  way  of  any  arrangement  appeared  to  be  the 
impossibility  of  obtaining  any  account  from  the  Halls,  Mr.  Biving- 
ton suggested  that  the  appellant  should  let  judgment  go  by  default, 

[178] 


*283  CASES  m  the  house  of  lords. 

and  that  course  was  adopted,  and  judgment  entered  up  for  5210Z. 
15$.  Td.    In  December,  1855,  the  Halls  put  in  an  answer  to  the 
suit  of  September  in  that  year,  in  which  answer  they  alleged  the 
existence  of  a  previous  suit  against  them  in  the  same  character, 
and  for  the  same  purpose.     The  suit  of  September,  1855,  was 
thereupon  dismissed,  but  as  the  earlier  suit  was  really  the  one 
which  the  Halls  had  instituted  as  a  matter  of  form,  of  which  they 
had  the  entire  control,  and  in  which  they  had  taken  no  steps  that 
could  compel  themselves  to  render  any  accounts,  the  Court  substi- 
tuted Mr.  Waters  for  them  as  solicitor  for  the  appellant.    The 
Halls  constantly  evaded  rendering  any  accounts,  and  it  was  not 
until  some  time  after  they  had  been  declared  bankrupts,  namely, 
in  April,  1859,  that  the  appellant  obtained  from  the  assignees  any 
real  information  as  to  the  state  of  his  affairs  with  them.     His  so- 
licitor, Mr.  Flower,  then  received  papers  belonging  to  the  appel- 
lant, which  had  up  to  then  been  retained  by  the  Halls,  and  it  was 
found  that  there  had  not  been  any  advance  really  made  by  the  re- 
spondents to  the  appellant,  but  that  the  whole  was  ^^  a  fraudulent 
device  of  the  Halls  to  account  for  the  previous  embezzlement  of 
funds  belonging  to  the  respondents."    Mr.  Flower  suggested  a 
reference  of  the  whole  matter  to  a  member  of  the  equity  bar.   The 
suggestion  was  declined,  and  on  the  26th  May,  1859,  the 
*  234    *  appellant  filed  his  bill  in  Chancery  to  set  aside  the  securi- 
ties held  by  the  respondents. 
The  cause  came  on  for  hearing  before  the  Master  of  the  Bolls, 
who  thought  that  the  appellant  was  entitled  to  the  relief  he  prayed, 
and  on  3d  May,  1860,  made  a  decree  accordingly.    On  appeal 
to  Lord  Chancellor  Campbell,  t1^  decree  was,  on  7th  December, 
1860,  reversed,  on  the  ground  that  after  the  notice  of  the  mort- 
gage in  October,  1855,  the  appellant  had  so  acted  as  to  acquiesce 
in  the  claims  of  the  respondents.    The  present  appeal  was  then 
brought. 

llie  SoUcitor-General  (^Sir  R.  Palmer')  and  Mr.  John  Pearson^ 
for  the  appellant.  —  So  far  as  the  appellant  is  concerned,  there 
never  was  any  consideration  for  the  deeds.  In  fact,  he  never  re- 
ceived, and  the  respondents  never  paid  to  him,  or  on  his  account, 
any  money  whatever.  The  respondents  intrusted  the  Halls  with 
their  money  ;  the  appellant  intrusted  them  with  his  deeds.  The 
Halls  misappropriated  the  money,  and  then,  some  time  aftericards, 
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fraudulently  transferred  the  deeds.    No  title  to  hold  the  deeds  was 
created  by  that  transfer;  no  equitable  interest  passed. 

It  is  a  settled  principle  at  law,  that  when  one  man  has  to  pay 
money  to  another,  his  obligation  is  not  discharged  by  merely  tak- 
ing a  credit' with  the  agent  of  that  other,  Todd  v.  Reidj^  Bartlett 
y.  PewUand^  Scott  y,  Irving^  and  this  principle  was  applied  in 
equity  by  the  Master  of  the  Bolls  in  Young  v.  Whiie^  and  Young 
T.  Chjty^\  and  there  the  fact  that  no  defence  had  been 
*  made  to  an  action  on  a  bond  for  the  amount  was  held  to  *  235 
be  no  ground  for  refusing  equitable  relief.  Vandaleur  t. 
Blagrave  ^  is,  from  its  peculiar  circumstances,  a  still  stronger  au- 
thority to  the  same  efiTect. 

The  equity  on  which  the  appellant  claims  relief  is,  that  until  he 
obtained  possession  of  the  papers  in  1859,  he  was  in  utter  igno- 
rance of  the  real  nature  of  the  transaction.  No  admission  made  by 
him  while  so  ignorant  can  be  used  against  him.  He  had  no 
reason  to  suspect  that  the  Halls  had  committed  a  fraud  upon 
him;  but,  on  the  other  hand,  the  respondents  had  reasons  for 
their  suspicions,  did  know  that  the  Halls  had  untruly  repre- 
sented the  mode  in  which  the  15,0002.  had  been  invested,  and 
had,  in  consequence,  dismissed  the  Halls,  and  appointed  another 
solicitor. 

The  appellant  did  nothing  to  confirm  the  transaction,  except 
while  he  was  in  this  state  of  ignorance,  and  so  is  not  bound  by 
acquiescence,  Murray  v.  Palmer^  where  Lord  Redesdale  said,® 
''  Nothing  will  amount  to  a  confirmation  of  a  fraudulent  transac- 
tion but  an  act  done  by  the  party  after  he  has  become  fully  aware 
of  the  fraud,"  and  '^  and  he  must  be  aware  that  the  act*  he  is 
doing  is  to  have  the  efiect  of  confirming  an  impeachable  transac- 
tion," a  doctrine  which  had  previously  been  fully  stated  in  CheB- 
terfidd  v.  J<m9%en^  and  was  acted  on  in  Wood  v.  Downe%?^  Ac- 
quiescence and  confirmation  may  be  treated  as  identical,  but  as 
Liord  Justice  Turner  says,  in  The  Life  Association  of  Scotland  v. 
Szddal,^  acquiescence  imports  full  knowledge,  which  certainly  did 
not  exist  in  this  case. 

4  B.  &  Aid.  210.  '  2  ScK  &  L.  474. 

10  B.  &  C.  760.  •  2  Sch.  &  L.  486. 

1  B.  &  Ad.  605.  *  1  Atk.  301,  2  Vez.  Sen.  125. 

7  Beav.  506.  »  18  Ves.  120. 

8  Bear.  147.  "  3  De  6.,  F.  &  J.  74. 
6  Bear.  565. 
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The  money  here   was  not  paid  by  the  respondents  to 

•  286    *  the  Halls  for  the  purpose  of  this  mortgage,  but  had  been 

previously  deposited  by  them  with  the  Halls  for  investment 
at  their  discretion.  It  was  a  debt  due  from  them.  The  knowl- 
edge possessed  by  them,  they  being  criminals  in  this  matter,  may 
perhaps  not  be  imputable  to  either  of  the  parties  to  whom  they 
acted  as  solicitors  ;  but  here  it  is  certain  that  the  respondents  had 
earlier  means  of  knowledge  than  the  appellant,  had  acted  to  a  cer- 
tain extent  on  that  knowledge,  ^nd  that  consequently,  if  the  ques- 
tion of  acquiescence  is  to  be  determined  as  a  matter  of  fact,  had 
better  means  tlian  the  appellant  of  discovering  and  remedying  the 
mischief. 

Mr.  Selwyn  and  Mr,  Surrage^  for  the  respondents.  —  There  is 
now  no  doubt  that  the  appellant  did  execute  the  deeds,  and  his  ac- 
quiescence here  is  conclusive  against  him.  By  that  acquiescence 
he  has  prevented  the  respondents  from  putting  themselves  into  the 
same  situation  in  which  they  stood  when  the  deeds  were  executed. 
It  is  even  now  admitted,  that  if  the  money  had  been  actually  paid 
to  the  Halls  for  the  appellant,  the  transaction  could  not  have  been 
disputed.  That  admission  decides  the  whole  question.  Tlie  money 
had  been  paid  to  them  with  authority  to  invest  it.  It  did  not 
matter  whether  that  authority  was  given  at  a  long  or  a  short 
period  before  the  investment  took  place.  The  authority  operated 
up  to  the  moment  of  the  investment,  and  at  first  the  appellant, 
when  called  on  to  pay,  did  not  do  more  than  deny  that  he  had  in- 
tended to  execute  a  deed  of  this  particular  sort,  or  that  he  recol- 
lected executing  it.  The  money  must  be  treated  as  paid  for  the 
use  of  the  appellant.  He  had  given  the  Halls  a  general  authority 
to  borrow  money  for  him,  just  as  the  respondents  had  given  the 
Halls  a  general  authority  to  lend  money  for  them.    For  the 

*  287    purposes  *  of  this  case  payment  of  the  money  to  the  Halls, 

in  February,  1S58,  for  the  purpose  of  investment  by  them, 
is  precisely  the  same  as  payment  of  it  for  that  purpose  in  Septem- 
ber, 1854.  All  the  statements  in  the  deeds  admit  the  payment, 
and  there  are  the  express  acknowledgments  on  the  deeds  in  the 
shape  of  receipts  for  the  money  paid.  These  are  conclusive  against 
the  appellant.  Afterwards,  and  when  he  was  dealing  with  Mr. 
Rivington  as  the  solicitor  for  the  respondents^  he  never  disputed 
that  the  money  must  be  treated  as  received  by  the  Halls  on  hisac- 
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count;  and  after  that  he  consented  to  a  judgment  by  default 
against  himself  for  the  amount  of  the  principal  sum  secured  by 
the  deeds.  In  Perry  v.  Holl^  this  subject  of  the  powers  to  be  ex- 
ercised by  an  agent,  and  of  the  extent  and  effect  of  a  confirmation 
of  his  acts  by  his  principal,  was  fully  discussed  ;  and  there,  al- 
though the  words  of  a  power  did  not,  in  strictness,  authorise  an 
act  done  by  the  attorney  to  whom  it  was  given,  yet,  when  coupled 
with  a  correspondence  between  the  attorney  and  the  client,  show- 
ing that  the  latter  had  believed  the  power  to  have  that  effect,  and 
therefore  had  desired  it  to  be  so  exercised  when  occasion  should 
require,  the  client  was  not  afterwards  permitted  to  dispute  the  act 
which  the  attorney  had  previously  done.  And  in  that  case,  too, 
an  actual  payment  of  money  to  an  attorney  acting  under  a  power 
was  held  not  to  be  necessary  to  enable  him  to  give  a  discharge. 
The  cases  of  Todd  v.  Reid^  and  Bartlett  v.  Pendand^  are  not  in 
point  here,  for  they  related  to  a  special  custom  among  brokers,  by 
the  operation  of  which  in  those  cases  the  debt  of  one  man  was 
sought  to  be  paid  with  the  money  of  another. 

Then  what  is  the  nature  of  the  relief  sought  by  this 
*  bill  ?  It  is  asking  equity  to  interfere  to  deprive  the  re-  *  238 
spondents  of  the  benefit  of  rights  which  they  have  duly 
established  at  law.  Fraud  is  alleged,  but  no  fraud  was  committed 
bj,  or  in  the  least  degree  alleged  to  have  been  known  to  the  re- 
spondents. Under  such  circumstances  a  Court  of  equity  will  not 
interfere  to  prevent  a  party  from  getting  the  fruits  of  a  judgment 
he  has  obtained  at  law,  Proiheroe  v.  Forman^  and  there  too  the 
judgment  was  only  signed  by  default,  and  there  were  circum- 
stance in  the  case  which  showed  that  the  act  of  suffering  the 
judgment  to  be  signed  had  not  been  the  deliberate  act  of  the  party 
to  be  bound  by  it.  Here  it  was  his  deliberate  act  after  his  own 
attention  had  been  distinctly  called  to  the  respondents'  claim,  after 
his  suspicions  had  been  roused  as  to  the  Halls,  and  after  he  had 
dismissed  them,  and  employed  another  solicitor,  and  was  actually 
proceeding  against  them  in  equity.  These  circumstances  amount 
to  an  acquiescence  which  is  binding  on  him. 

Mr.  Peofr^an  replied. 

*  2  De  6.,  F.  &  J.  88.  •  10  B.  &  C.  760. 

■  4  B.  &  Aid.  210.  «  2  Swanst.  227. 
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Febmary  26. 

The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  the  re- 
spondents are  the  trustees  of  the  marriage  settlement  of  Mr.  and 
Mrs.  Grieve.  They  employed  as  their  solicitors  Henry  and  Ghes- 
lyn  Hall,  who  ^ere  in  partnership  as  solicitors  in  London.  A 
sum  of  15,000Z.  having  become  payable  to  the  respondents  as  such 
trustees,  they  directed  it  to  be  paid  to  Messrs.  Hall,  to  be  invested 
upon  mortgages  to  be  found  by  Messrs.  Hall.  The  money  was  ac- 
cordingly, on  the  4th  February,  1853,  paid  into  the  banking  house 
of  Messrs.  Dixon  and  Company,  the  bankers  of  Messrs. 
•  239  Hall,  to  the  credit  of  *  their  private  account.  The  money 
was  not  in  any  manner  separated  or  distinguished  from  tlie 
moneys  belonging  to  the  Messrs.  Hall.  No  particular  securities 
were  in  contemplation  at  the  time  of  such  payment.  The  sum  of 
15,0002.,  therefore,  became  in  law  a  debt  due  to  the  respondents 
from  Messrs.  Hall. 

The  first  use  which  the  Messrs.  Hall  made  of  part  of  the  money 
so  acquired  was  to  apply  about  5000/.  in  discharge  of  a  debt  due 
from  them  to  their  bankers.  They  then  invested  10,0002.  upon 
mortgage  of  an  estate  belonging  to  a  Mr.  Commerell,  and  repre- 
sented to  their  clients,  the  respondents,  that  the  whole  of  the 
15,000Z.  had  been  duly  invested,  and  upon  one  security.  Interest 
on  the  15,0002.,  as  if  it  had  been  so  invested,  was  paid  by  Messrs. 
Hall  to  the  parties  entitled  under  the  trust. 

In  the  year  1854  the  respondents  became  dissatisfied  with 
Messrs.  Hall ;  and  in  July  of  that  year  they  were  discharged  from 
being  solicitors  to  the  respondents,  and  the  securities  for  the 
15,000/.  were  demanded. 

Messrs.  Hall  were  the  confidential  solicitors  of  the  appellant, 
who  was  a  very  young  man,  entitled  for  life  to  large  real  estates, 
of  which  the  Halls  had  the  entire  management.  They  were  also 
the  trustees  and  executors  of  the  will  of  the  appellant's  brother, 
and  had  the  whole  control  of  the  property  which  the  appellant  was 
entitled  to  under  that  will.  The  appellant  was  completely  in  their 
power,  and  placed  in  them  the  most  absolute  confidence.  The 
Halls,  therefore,  formed  the  design  of  getting  the  appellant  to 
execute  deeds  which  they  might  hand  over  to  the  respondents 
as  the  securities  for  the  5000/.  which  they  had  appropriated  to 
their  own  use.  Accordingly,  they  prepared  two  deeds  of  mort- 
gage of  the  life  interest  of  the  appellant  in  the  Worthy  Estate, 
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one  for  the  sum  of  4000Z.,  and  another  for  the  sum  of 
1000/.    *  The  mortgage  for  4000Z.  is  made  to  bear  date  on    *  240 
the  1st  March,  1858.     The  mortgage  for  lOOOZ.  bears  date 
the  1st  of  August,  1858. 

Policies  of  insurance  on  the  life  of  the  appellant  are  included  in 
both  securities  ;  but  the  policy  included  in  the  mortgage  for  40007. 
was  effected  in  1849,  and  that  included  in  the  mortgage  for  1000/. 
was  not  effected  until  the  5th  July,  1858,  which  appears  to  be  the 
reason  why  that  deed  was  made  to  bear  date  the  1st  of  August, 
1858. 

The  respondents  having  become  very  peremptory  ■  in  their  de- 
mands for  the  securities,  Messrs.  Hall  on  the  1st  September,  1854, 
deliyered  the  mortgage  deeds  for  10,000/.,  together  with  these  two 
mortgages  for  4000/.  and  1000/.,  and  the  policies  of  insurance,  to 
the  solicitor  of  the  respondents.  They  were  accepted  without  dif- 
ficulty, and  no  inquiry  appears  to  have  been  made.  And  yet  the 
circumstances  were  such  as  should  have  awakened  very  grave  sus- 
picions on  the  part  of  the  trustees,  who  had  already  seen  fit  to  dis- 
charge Messrs.  Hall  from  being  their  solicitors.  On  the  9th  of 
February,  1858,  Messrs.  Hall  had  written  to  Mr.  Grieve  that  they 
had  ^'  concluded  the  arrangements  as  to  the  new  mortgage," 
namely,  the  mortgage  for  the  15,000/.  On  the  20th  April,  1858, 
Mr.  Cheslyn  Hall  had  written  to  Mr.  Grieve  in  these  words  :  ''The 
15,000/.  was  [were]  lent  in  one  sum  to  one  party."  These  defi- 
nite statements  were  contradicted  by  the  securities  delivered. 

When  the  appellant  executed  the  deed  of  1st  March,  1858,  is 
not  clearly  ascertained,  but  it  certainly  was  not  until  long  after  the 
date  of  the  instrument.  As  to  the  deed,  dated  the  1st  August, 
1858,  it  is  proved  that  it  was  not  even  prepared  until  the  latter 
end  of  August,  1854,  when  Messrs.  Hall,  no  longer  able  to 
evade  the  demands  *  of  the  respondents,  were  compelled  to  *  241 
complete  the  making  up  of  securities  for  the  5000/.  that 
were  due  from  them. 

The  appellant  swears  that  he  knew  nothing  of  the  deeds,  and 
that  he  must  have  executed  them  on  the  representation  of  Messrs. 
Hall  that  they  were  instruments  of  a  different  nature.  But  it  is 
not  necessary  for  him  to  put  his  case  so  high ;  it  is  sufficient  to 
suppose  that  he  executed  the  deeds  in  the  faith  that  the  respon- 
dents had  paid,  or  would  pay,  the  consideration  moneys  to  Messrs. 
Hall  as  his  solicitors  and  agents. 
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The  legal  estate  in  the  property  comprised  iu  the  mortgage  deeds 
was,  and  is,  outstanding,  and  the  deeds  would  operate  in  equity 
only  upon  such  equitable  interest  as  the  appellant  was  entitled  to. 
But  no  interest  whatever  would  pass  to  the  respondents  until  the 
consideration  moneys  were  either  actually  paid  or  applied  unto  or 
for  the  use  of  the  appellant,  or  paid  by  the  respondents  under 
such  circumstances  as  would  estop  the  appellant  from  denying  that 
he  had  received  them. 

On  the  question  of  payment,  the  case  is  exceedingly  plain  and 
simple.  No  payment  of  the  5000Z.  can  be  pretended  to  have  been 
actually  made  by  the  respondents,  except  the  payment  of  the 
15,000Z.  on  the  4th  of  February,  1853,  which  was  a  deposit  by 
them  in  the  hands  of  their  own  agents,  Messrs.  Hall,  for  the  pur- 
pose of  being  invested  on  proper  securities.  The  sum  of  50002. 
was  misapplied  by  their  own  agents,  who  were  intrusted  with  it 
long  before  the  appellant's  securities  were  executed,  and  it  is  not 
pretended  that  one  shilling  of  the  50002.  was  subsequently  paid  or 
applied  by  the  Messrs.  Hall  unto  or  for  the  use  of  the  appellant. 

The  respondents  rely  on  the  fact  that  the  deeds,  with  re- 
ceipts for  the  consideration  moneys,  signed  by  the  appel- 
*  242  lant,  *  were,  on  the  1st  September,  1854,  delivered  to  tlie 
solicitor  of  the  respondents,  and  they  contend  that  the  ap- 
pellent  is  thereby  estopped  from  denying  the  receipt  of  the  money. 
And  if  the  respondents  were  in  a  condition  to  prove  that  they  had 
ever  paid  any  sum  of  money  to  the  Messrs.  Hall  for  the  use  of  the 
appellant,  or  (as  already  observed)  that  the  Messrs.  Hall  had  ap- 
plied any  part  of  the  respondents'  money  for  the  benefit  of  the  ap- 
pellant, the  respondents  would  be  so  far  entitled  to  retain  tlie 
benefit  of  the  mortgage.  But  these  are  the  particulars  in  which 
their  case  is  wanting. 

When  the  mortgage  deeds  were  handed  over  to  the  respoiMlents 
on  the  Ist  September,  1854,  they  paid  nothing  on  the  faitli  and 
credit  of  the  appellant's  receipts,  but  took  the  deeds,  trusting  to 
the  representations  of  Messrs.  Hall,  to  whom  they  had  confided 
their  money,  and  by  whom  that  money  had  been  spent  before  these 
mortgages  were  thought  of.  And  they  now  want  to  convert  this 
payment  to  tlie  Messrs.  Hall  as  their  o?m  agents,  into  a  payment 
to  them  as  the  agents  of  the  appellant. 

But  the  decree  which  the  respondents  have  obtained  from  the  late 
Lord  Chancellor  is  rested  on  die  ground  of  acquiescence  and  Qon- 
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firmation  by  the  appellant  of  the  respondents'  title.  The  words  of 
Lord  Chancellor  Campbell  are,  "  I  proceed  upon  the  ground  that 
the  plaintiff  has  confirmed  the  validity  of  the  mortgages  with  the 
knowledge  or  means  of  knowledge  of  the  material  facts  of  the 
case."  Now,  the  material  facts  of  the  case  are  the  facts  which 
constitute  the  appellant's  equity  or  title  to  relief.  It  is  for  the 
sake  of  clearly  explaining  the  true  nature  of  the  appellant's  equity 
that  I  have  made  the  antecedent  full  statement  of  the  case.  The 
material  facts  that  constitute  the  plaintiff's  title  are,  that  no  sum 
of  money  was  ever  paid  by  the  respondents  to  the  appellant 
or  his  *  agents  on  the  credit  or  for  the  purpose  of  these  *  243 
mortgages,  and  that  all  which  the  respondents  have  done 
has  been  to  abstain  from  demanding  repayment  of  a  sum  of  50002., 
which  they  had  intrusted  to  their  own  agents,  Messrs.  Hall,  on  the 
faith  of  the  assurances  of  Messrs.  Hall  that  they  had  paid  that 
sum  to  the  appellant,  whereas,  in  truth,  the  Messrs.  Hall  had  never 
paid  or  given  credit  for  any  part  of  that  sum  to  the  appellant. 

It  is  most  clear  that  these  facts  were  not  known  to  the  appellant 
until  tlie  month  of  April,  1859.  The  respondents  knew  from  the 
beginning  that  unless  the  Messrs.  Hall  had  paid  or  applied  for  the 
use  of  the  appellant  the  debt  which,  on  the  4th  of  February,  1853, 
became  due  from  them  to  the  respondents,  no  consideration  had 
been  given  for  the  mortgage  ;  and  the  appellant,  until  some  time 
in  April,  1859,  had  reason  to  believe,  both  from  the  demands  of 
the  respondents  and  the  assurances  of  Messrs.  Hall,  that  the  5000Z. 
had  been  b&nd  fide  paid  by  the  respondents  to  the  Messrs.  Hall  on 
the  credit  and  for  the  purposes  of  the  mortgages.  The  bill  is 
filed  within  a  month  after  the  truth  is  discovered. 

Under  these  circumstances  it  is  impossible  to  impute  to  the  ap- 
pellant laches  or  acquiescence,  or  an  intention  of  confirming  the 
respondents'  title.  The  burden  of  proving  such  a  case  would  lie 
on  the  respondents,  and  could  not  be  discharged,  except  by  prov- 
ing that  the  appellant  was  aware  of  the  time  and  manner  in  which 
the  respondents'  money  was  deposited  with  the  Messrs.  Hall,  and 
of  the  fact  that  no  part  of  it  had  been  applied  for  his  own  use  or 
benefit.  The  case  is  plain  and  simple,  as  soon  as  the  true  nature 
of  the  appellant's  equity  is  rightly  apprehended.  I  shall,  there- 
fore, move  your  Lordships  to  reverse  the  decree  of  Lord 
Chancellor  Campbell,  and  to  direct  that  *  the  petition  of  re-  *  244 
hearing  presented  to  him  be  dismissed  with  costs. 
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Lord  Chelmsford.  —  My  Lords,  I  agree  entirely  in  the  opinion 
which  has  just  been  delivered.  The  questions  to  be  decided  upon 
this  appeal  are,  whether  the  appellant  is  entitled  to  have  certain 
deeds  of  morl^age,  and  further  charge  delivered  up  by  the  respon- 
dents (the  mortgagees),  to  be  cancelled ;  or  whether  tlie  respon- 
dents have  any  superior  equity  which  ought  to  prevail  over  the 
right  of  the  appellant  to  impeach  the  deeds  in  question  as  having 
been  obtained  from  him  by  fraud  ? 

No  doubt  can  exist  as  to  the  fraud  which  was  practised  upon 
the  appellant  by  his  agents,  the  Messrs.  Hall,  they  having  procured 
him  to  execute  the  deeds  for  the  purpose  of  their  being  used  by 
them  as  securities  for  money  of  the  respondents  which  tliey  had 
previously  misapplied. 

The  respondents  urge  two  grounds  in  opposition  to  the  appel- 
lant's claim.  First,  they  say  that  the  money  to  be  laid  out  upon 
the  mortgages  in  question  was  given  by  them  to  the  Messrs.  Hall, 
the  appellant's  solicitor,  with  his  knowledge,  and  whether  it  was 
paid  over  to  him  or  not,  he  is  equally  bound  by  the  deeds  which 
he  afterwards  executed.  And,  secondly,  that  if  not  originally 
bound  by  the  deeds,  the  appellant  has  since  ratified  and  confirmed 
them  with  full  knowledge  of  the  facts. 

Upon  the  first  question,  if  it  had  appeared  that  at  the  time  of 
the  execution  of  the  deeds  the  Messrs.  Hall  had  the  money  of  the 
respondents  in  their  hands  for  the  purpose  of  investing  it  upon  se- 
curities, and  had  afterwards  applied  the  money  to  their  own  pur- 
poses, even  though  the  appellant  had  been  ignorant  of  the 
*  245  fact  of  the  Messrs.  *  Hall  having  received  the  money,  the 
respondent's  case  would  have  been  very  different. 

The  learned  counsel  for  the  respondents  endeavoured  to  estab- 
lish that  Messrs.  Hall  had  authority  to  borrow  on  mortgage  for  the 
appellant,  and  that  the  sum  of  5000Z.,  part  of  the  15,000Z.  received 
by  them  from  the  respondents,  was  paid  for  the  use  of  the  appel- 
lant. No  other  proof  of  this,  however,  was  suggested,  except  the 
signing  of  the  deeds,  and  the  receipts  for  the  consideration  money, 
by  the  appellant,  and  his  handing  over  the  deeds  to  Messrs.  Hall. 
But  to  give  to  these  acts  the  retrospective  effect  contended  for 
would  be  to  make  the  instruments  of  the  fraud  the  proof  of  the 
authority  to  conmiit  it. 

I  think  it  clearly  appears,  that  at  the  time  of  the  execution  of 
the  deeds  by  the  appellant  there  was  no  money  of  the  respondents 
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in  the  hands  of  the  Messrs.  Hall  which  could  have  been  paid  over 
npoh  the  execution  of  the  securities.  On  the  4th  February,  1858, 
the  15,0002.  which  had  been  received  from  the  respondents  by  the 
Messrs.  Hall  for  the  purpose  of  being  invested  on  securities,  were 
paid  into  their  private  account,  with  their  bankers,  Messrs.  Dixon 
and  Company.  At  this  time  Messrs.  Hall  owed  Dixon  and  Com- 
pany 50912.  upon  their  overdrawn  account,  and  upon  two  promis- 
sory notes.  They  afterwards,  and  before  the  several  times  when 
the  appellant  executed  the  deeds,  invested  the  sum  of  10,0002. 
upon  mortgages  to  Mr.  Commerell,  and  misapplied  the  residue  by 
payment  of  their  own  debt  to  their  bankers,  so  that  at  the  time 
when  the  deeds  were  executed  no  part  of  the  15,0002.  remained  in 
their  hands. 

This  cannot,  therefore,  be  said  to  be  a  case  in  which  the  agents 
of  the  appellant  had  received  money  for  him,  and  had  merely 
omitted  to  perform  their  duty  by  not  paying  it  over.  But 
the  money  of  the  respondents,  which  *  had  been  given  to  *  246 
Messrs.  Hall,  not  to  invest  in  a  specific  security,  but  gen- 
erally for  investment,  had  been  misappropriated  by  them  before  the 
transactions  with  the  appellant.  The  appellant's  equity  is,  that  the 
Messrs.  Hall  procured  him  to  execute  deeds  for  a  supposed  con- 
sideration of  50002.  in  the  whole,  and  handed  these  deeds  over 
without  receiving  any  value  in  respect  of  them  from  the  respon- 
dents, who  continue  to  hold  the  deeds,  without  having  given  any 
consideration  for  them,  although  they  were  received,  or  supposed 
to  have  been  so,  by  means  of  their  money  placed  in  the  Messrs. 
Hall's  hands. 

This  view  of  the  case  appears  to  me  to  dispose  of  the  respon- 
dents' equity  upon  the  first  question,  without  rendering  it  neces- 
sary to  consider  whether  the  communications  which  were  made  to 
them  in  the  course  of  the  transactions  ought  not  to  have  put  them 
upon  their  guard,  and  prevented  their  accepting  the  appellant's 
deeds  when  ofiTered  to  them  by  the  Messrs.  Hall  as  securities  for 
part  of  the  money  which  they  had  received  to  be  invested. 

Sut,  secondly,  it  is  said  that  whatever  may  have  been  the  original 
equity  of  the  appellant  to  have  the  deeds  in  question  delivered  up 
to  him,  he  has  waived  it  by  acquiescence  and  confirmation  of  the 
deeds,  with  full  knowledge  of  all  the  circumstances.  Of  the  rec- 
ognition by  the  appellant  of  the  validity  of  the  deeds  there  can  be 
no  doubt ;  but  I  think  it  was  a  recognition  resulting  from  entire 
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ignorance  of  the  most  important  fSsust  in  the  case.  It  is  impossible 
to  believe  that  the  appellant  could  have  known  that  at  the  time  he 
execnted  the  deeds  the  Messrs.  Hall  had  no  money  of  the  respon- 
dents in  their  hands  to  pay  over  to  him ;  and  yet  this  is  the  sole 
fact  npon  which  his  right  to  set  aside  the  deeds  depends.  The  ap- 
pellant does  not  say  that  he  had  forgotten  the  execution  of  the 

deeds,  or  that  the  notice  of  October,  1855,  did  not  fully  in- 
^  217    form  ^  him  of  the  respondents'  daim  for  5000{.    But  he 

would,  of  course,  be  advised,  that  if  his  agents  had  received 
and  had  the  money  in  their  hands  at  the  time  of  the  execution  of 
the  deeds,  the  respondents'  daim  could  not  be  resisted.  The  Lord 
Chancellor  Campbell  assumes  that  from  the  time  of  the  notice  till 
the  filing  of  this  bill,  the  appellant  acted  upon  the  supposition 
that  the  5000/.  had  been  paid  by  the  Messrs.  Hall  as  his  agents, 
and  that  they  were  his  debtors  for  the  amount,  and  that  he  must 
be  considered  as  having  made  repeated  representations  to  the  trus- 
tees, that  by  his  agents  he  had  received  the  money  from  them.  I 
venture  to  think  that  these  representations  furnish  the  strongest 
proof  of  the  appellant's  ignorance  of  the  truth  of  the  case,  and 
therefore  entirely  avoid  the  effect  of  the  acquiescence  upon  which 
the  respondents  rely,  and  upon  which  the  decree  of  the  Lord 
Chancellor  proceeded.  I  agree  with  the  noble  and  learned  Lord 
on  the  Woolsack,  that  this  decree  ought  to  be  reversed. 

It  was  afterwards  ordered,  that  the  decree  of  the  7th  December, 
1860,  be  reversed ;  that  the  cause  be  remitted  to  the  Court  of 
Chancery,  with  direction  that  the  petition  for  re-hearing  on  which 
that  decree  was  made  be  dismissed  with  costs ;  and  that  the  costs 
paid  under  the  decree  be  repaid  by  the  respondents  to  the  appel- 
lant. 

Lords*  Journals,  26th  Febmaiy,  1863. 
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Wbere  portions  for  younger  children  are  created,  if  their  interests  are  vested, 
and  the  contingencies  have  happened  on  which  the  portions  are  to  be  paid, 
interest  on  them  is  payable,  and  the  portions  must  be  raised,  although  the  only 
means  of  raising  them  may  be  the  sale  or  mortgage  of  a  reversionary  term. 
The  intention  of  the  parties  creating  the  portions  is  to  govern. 

But  if  the  principal  is  not  raiseable  till  the  death  of  the  survivor  of  father  or 
mother,  though  the  title  to  the  portion  may  be  vested,  interest  on  it  will  not  be 
payable  till  that  time,  except  on  express  words. 

Lord  Cottenham's  observations  on  this  point  (Lord  Milltown  v.  Trench,  4  Clark 
&  F.  807,  308)  adopted. 

There  is  a  distinction  between  the  word  ^  payable,"  when  used  in  speaking  of  a 
som  payable  to  a  beneficiary,  and  when  used  in  speaking  of  a  sum  payable  by 
atmstee. 

In  a  marriage  settlement  the  estate  was  given  to  trustees  on  trust  to  pay  the 
rents  to  the  wife  for  life ;  to  raise  by  sale  or  mortgage  a  sum  of  10,000^.  for  a 
child  of  the  wife  by  a  former  marriage,  and  also  a  sum  of  500/.  for  a  relative 
of  the  first  husband,  then,  after  the  death  of  the  wife,  to  pay  1000/.  a  year  to 
the  husband  for  life ;  to  raise  1 5,000/.  for  younger  child  or  children,  to  be  paid 
at  such  time,  in  such  shares,  and  with  such  yearly  interest  as  the  wife  should 
aj^int,  and,  in  default  of  appointment,  at  twenty-one  or  marriage,  and  until 
such  portion  should  become  payable,  to  raise  money  for  the  maintenance  and 
education  of  the  children  as  the  wife  should  deem  meet,  not  exceeding,  &c. : 
Provided,  that  if  there  should  be  no  younger  child,  or  it  should  die  before 
twenty-one  or  marriage,  5000/.  additional  should  be  paid  to  the  wife's  daughter 
by  the  former  marriage.  The  wife  died  in  1806,  leaving  a  son  and  a  daugh- 
ter, both  very  young.  The  daughter  attained  twenty-one,  and  married  in 
1824.     The  father  died  in  April,  1859. 

The  Court  of  Chancery,  in  Ireland,  had  held  that  the  principal  sum  of  15,000/., 
though  the  right  to  it  vested  on  the  daughter  marrying,  could  hot  be  raised 
during  the  life  of  the  fiither,  but  declared  interest  on  that  sum  to  have  become 
payable  from  the  date  of  her  marriage. 

The  decree  of  the  Court  of  Chancery  was  reversed,  and  the  cause  remitted 
with  directions  that  interest  did  not  become  payable  till  the  death  of  the 
fiither. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Chancery 
in  Ireland. 
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*  249       *  By  indenture,  dated  15th  May,  1804,  made  upon  the 

marriage  of  Hugh  Massy  and  Alice  O'Donnel,  certain  es- 
tates were  conveyed  to  trustees,  for  nine  hundred  and  ninety-nine 
years,  on  trust,  to  pay  the  rents  and  profits  to  Alice  O'Donnel  for 
life,  and  after  her  death  to  raise,  by  sale  or  mortgage,  10,0002.  for 
her  daughter,  Alice  O'Donnel  (her  daughter  by  her  first  husband), 
to  be  paid  to  the  said  daughter  at  twenty-one,  or  marriage,  with 
interest,  at  five  per  cent.,  irom  the  death  of  her  mother  until  paid, 
and  subject  thereto,  to  pay  yearly,  during  the  residue  of  the  term, 
out  of  the  issues  and  profits  of  the  lands,  to  the  said  Hugh  Massy, 
the  yearly  sum  of  lOOOZ.  for  life,  and  as  to  the  residue  of  the  rents 
and  profits  to  pay  the  same  to  such  person  as  Alice  O'Donnel  (the 
mother)  should  appoint,  and  in  default  of  appointment,  to  her 
right  heirs ;  and  to  pay  to  Charlotte  O'Donnel  (a  relative  of  the 
former  husband)  5002.  on  her  marriage,  or  on  the  death  of  Alice 
O'Donnel  (the  mother),  whichever  should  first  happen.  And  as 
to  tlie  residue  of  the  said  term  after  the  decease  of  the  said  Alice 
and  Hugh  Massy,  it  was  limited  to  the  trustees  on  the  trusts 
therein  declared,  and  subject  thereto,  and  after  the  expiration 
thereof,  to  the  first  and  other  sons  of  the  marriage  in  tail  male, 
remainder  to  the  sons  of  Alice  O'Donnel  by  any  other  marriage, 
with  divers  other  remainders,  and  an  ultimate  remainder  to  the 
right  heirs  of  Alice  O'Donnel  (the  mother.)  And  as  to  the  resi- 
due of  the  term,  it  was  declared  to  stand  limited  to  the  trustees 
in  trust,  in  case  there  should  be  child  or  children  of  the  said 
marriage  other  than  an  eldest  son,  by  sale  or  mortgage  of  the  resi-. 
due  of  the  said  term,  or  a  competent  part  thereof,  and  by  the 
rents  and  profits  thereof,  in  the  mean  time  and  until  such  sale,  to 
raise  15,0002.  for  such  child,  or,  if  there  should  be  more  such 

children  than  one,  the  15,0002.  to  be  paid  at  such  times, 

*  250    and  in  such  shares,  and  *  with  such  yearly  interest  in  the 

mean  time,  not  exceeding,  &c.  as  the  said  Alice  O'Donnel 
(the  mother)  should  by  deed  or  will  appoint ;  and  in  default  of 
appointment,  to  be  paid  to  or  amongst  such  younger  child  or  chil- 
dren, if  more  than  one,  equally,  the  portion  or  portions  of  such 
younger  children,  if  a  son  or  sons,  to  be  paid  to  ^him  or  them  at 
their  respective  ages  of  twenty-one,  and  if  a  daughter  or  daugh- 
ters, at  their  respective  ages  of  twenty^ne,  or  days  of  marriage, 
whichever  should  first  happen,  and  should,  out  of  the  rents  and 
profits  of  the  said  premises  so  limited  to  the  said  trustees  for  the 
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said  term  of  nine  hundred  and  ninety-nine  years,  in  the  mean  time, 
and  until  the  said  portion  or  portions  should  respectively  become 
payable,  raise  such  yearly  sum  and  sums  of  money  for  the  main- 
tenance and  education  of  such  younger  child  and  children  as  the 
said  Alice  O'Donnel  (the  mother)  should  deem  meet,  not  exceed- 
ing interest  at  five  per  cent.,  and  if  no  appointment  by  the  said 
Alice  O'Donnel,  then  at  the  rate  of  five  per  cent,  per  annum,  pro- 
vided that  if  there  should  be  no  child  of  the  marriage  other  than 
an  eldest  sou,  or  all  should  happen  to  die  before  their  portions  be- 
came payable,  then  50002.,  part  of  the  15,0002.,  should  be  paid  to 
Alice  O'Donnel,  the  younger,  and  the  residue  to  such  person  as 
Alice  O'Donnel,  the  elder,  should,  by  deed  or  will,  appoint.  The 
marriage  of  Alice  O'Donnel  and  Hugh  Massy  took  place,  and  two 
children  were  bom,  Massy  Hutchinson  Massy,  the  father  of  the 
present  appellant,  and  Ann  Massy  (now  Ann  Lloyd),  one  of  the 
respondents.  On  the  25th  of  April,  1806,  Mrs.  Alice  O'Donnel 
Massy  made  her  will,  by  which  she  appointed  the  residue  of  the 
rents  and  profits  of  the  lands,  during  the  life  of  her  husband,  after 
payment  of  the  interest  on  the  10,0002.,  and  after  payment  of  the 
10002.  a  year,  to  trustees  for  the  use  of  her  son,  to  be  paid 
to  him  at  his  age  *of  twenty-one.  She  died  27th  June,  *  251 
1806.  In  1824  Ann  Massy  married  Eyre  Lloyd,  and  on 
their  marriage  a  settlement  was  made,  by  which  the  sum  of 
15,0002.  was  vested  in  trustees  for  the  purposes  of  the  marriage. 
M.  Hutchinson  Massy  married  in  1827,  and  sufiered  a  recovery  of 
the  lands  to  the  use  of  his  marriage. 

Payment  of  interest  on  the  15,0002.  had  been  made  from.  1824 
to  1846,  when  it  ceased.  In  1847,  Mr.  Hugh  Massy,  being  still 
alive,  and  in  receipt  of  his  10002.  a  year.  Eyre  Lloyd  and  Ann  his 
wife  filed  their  bill  in  Chancery  against  M.  H.  Massy  and  the  other 
proper  parties,  praying  for  an  account  and  payment  of  principal 
and  interest,  or  for  a  sale  of  the  term,  or  a  competent  part  there- 
of. A  demurrer,  as  for  want  of  equity,  was  filed  to  the  bill,  and 
in  Michaelmas  term,  1847,  the  Master  of  the  Bolls  made  an  order, 
declaring  that  the  principal  sum  could  not  be  raised  until  after  the 
death  of  Hugh  Massy,  but  that  interest  was  payable  in  the  mean 
time  out  of  the  surplus  rents,  and  that  a  receiver  ought  to  be  ap- 
pointed for  that  purpose.^  M.  H.  Massy  appealed  against  this 
decision.      The  appeal   was  heard  before  the  Lord   Chancellor 

»  llIrbhEq.  429. 
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Brady  in  1848,  when  his  Lordship  declared  that  the  principal 
could  not  be  raised  during  the  lifetime  of  Hugh  Massy,  by  a  sale 
of  the  term,  either  in  possession,  or  in  expectancy  on  his  death, 
and  also,  that  no  appointment  having  been  made  to  provide  for  the 
interest,  it  could  only  be  raised  along  with  the  principal,  and  not 
by  a  receiver  in  the  mean  time.^  There  was  no  appeal  against  this 
decision. 
M.'  H.  Massy  died  in  1852,  leaving  his  eldest  son,  the  appellant, 
who  entered  into  possession  of  the  estates.    Hugh  Massy 

*  252    died  on  the  19th  March,  1859.    On  the  *  9th  June,  1859, 

the  respondents  filed  a  cause  petition,  under  the  Irish 
Chancery  Regulation  Act,  praying  that  the  principal  sum  of 
15,000Z.,  together  with  interest  from  1846  (the  last  period  of  pay- 
ment thereof),  might  be  declared  to  be  well  charged  upon  the  es- 
tates. The  cause  petition  was  referred  to  Master  Litton,  who,  by 
a  decretal  order  of  1st  August,  1859,  declared  that  the  principal 
sum  of  15,0002.,  together  with  interest,  from  the  date  of  the  mar- 
riage of  Ann  Massy  with  Eyre  Lloyd,  was  well  charged  on  the  es- 
tates, the  subject  of  the  settlement  of  1804,  and  that  arrears  of  in- 
terest thereon  were  to  be  calculated  from  the  year  1846.  This 
order  was  brought  before  the  Master  of  the  Bolls  on  application  to 
be  varied  ;  but  the  application  was,  on  the  14th  November,  1859, 
refused.  The  order  was  then  taken  to  the  Court  of  Appeal  in 
Chancery,  when  it  was  confirmed  by  order  of  the  Lord  Chancellor 
and  the  Lord  Justice  of  Appeal,  but  without  costs,  as  the  Lord 
Chancellor  entertained  some  doubt  upon  the  subject.'  The 
present  appeal  was  then  brought. 

The  Solicitor- General  (^Sir  R.  Palmer^  and  Mr.  Warren  (of 
the  Irish  bar;  Mr.  W.  A.  Ezham  was  with  them),  for  the  appel- 
lant. —  The  payment  of  interest  up  to  1846  having  been  made 
under  a  misconception  of  the  rights  of  parties  cannot  now  afifoct 
the  question. 

The  term  is  here  made  use  of  for  the  purpose  of  preserving  all 

the  estates ;  and  the  deed  particularly  points  out  what  is  to  be 

done  under  the  trust.    The  15,000i.  were  not  raiseable  during  the 

life  of  Hugh  Massy,  and  no  interest  accrued  on  that  sum 

*  253    till  it  was  ^  raiseable,  that  is  to  ♦  say,  till  after  his  death. 

There  is  an' express  direction  to  raise  by  sale  or  mortgage 

»  12  Irish  Eq.  298.  •  10  Irish  Ch,  N.  S.  240. 
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the  10,t)002.  for  Alice  O'Donnel  the  younger,  and  a  similar  pro- 
vision as  to  Charlotte  O'Donnel ;  there  is  no  such  direction  as  to 
this  sum  of  15,000/.  When,  therefore,  these  two  charges  had 
been  satisfied  nothing  was  to  be  done  with  the  term  till  after  the 
death  of  Hugh  Massy.  To  have  sold  the  term,  or  any  part  of  it, 
during  his  life,  might  have  defeated  his  interest,  and  such  a  result 
was  never  contemplated  when  the  deed  was  made.  The  wife 
might  have  lived  till  after  the  marriage  of  her  daughter ;  and  it 
is  clear  that  Ann  would  not  then  have  been  entitled  to  have  the 
15,0002.  raised  for  her  benefit,  yet,  according  to  the  argument  on 
the  other  side,  the  principal  sum  would  then  have  become  vested, 
and  the  interest  would  have  been  payable.  The  deed  shows  that 
not  to  have  been  so,  in  the  case  even  of  the  daughter  by  the  first 
marriage,  and  there  was  no  intention  that  it  should  be  so  in  the 
case  of  the  daughter  by  the  second  marriage.  The  wife  here  was 
entitled  to  the  absolute  benefit  of  the  estates  for  her  life,  and  such 
a  claim  of  interest  would  have  been  in  derogation  of  her  absolute 
right.  In  like  manner  the  husband  was  entitled  to  an  absolute 
benefit  for  his  life,  and  what  the  trustees  were  to  do  was  only  to 
be  done  by  them  when  they  were  in  possession  of  the  ''  rents  and 
profits,"  so  that  they  could  not  by  raising  this  sum  affect  or  defeat 
the  other  previous  trusts.  The  use  pf  these  words  leaves  no 
doubt  as  to  the  intention.  [The  Lord  Chancellor.  —  Might  not 
Alice  have  directed  the  payment  of  maintenance  for  the  younger 
children  in  such  a  way  as  to  derogate  from  her  husband's  an- 
nuity ?]  While  the  husband  lived  he  was  under  a  legal  obligation 
to  provide  for  his  children,  so  that  a  provision  for  their  mainte- 
nance, independent  of  him,  would  only  take  efiect  after  his 
death.  The  provision  "to  •be  paid  after  their  respective  *  254 
ages  of  twenty-one  "  only  refers  to  their  attaining  twenty- 
one  after  their  father's  death.  The  whole  power  vested  in  the  wife 
is,  to  say  to  what  portions  they  were  entitled,  and  when  the  por- 
tions were  to  become  "  payable,"  a  word  the  use  of  which  shows 
that  a  distinction  was  intended  between  the  time  when  the  title 
to  the  portion  vested,  and  that  when  it  was  to  be  paid.  That 
power  cannot  be  defeated  by  implication ;  she  has  not  in  terms  ap- 
pointed the  payment  to  be  made  during  her  husband's  lifetime. 
She  has  done  that  which  contradicts  such  an  intention.  She  has 
given  him  an  annuity  which  might  be  defeated  by  a  sale  or  mort- 
gage of  the  term.     Throughout  the  deed  the  portion  to  Alice 
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O'Donnel,  and  that  to  the  younger  child  of  the  second  marriage^ 
are  treated  in  a  very  different  manner.  Of  course  she  trusted  to 
her  husband  providing  for  the  maintenance  of  his  own  children. 
If  then  the  principal  was  not  raiseable,  there  can  be  no  interest 
due  till  after  Hugh  Massy's  death.  In  Smyth  v.  Foley  "^  interest  in 
a  case  like  this  was  held  raiseable,  but  that  was  because  such  was 
the  express  direction  in  the  deed,  the  trusts  of  the  term  being  to 
raise  portions  for  younger  children  by  sale  or  mortgage  of  the 
term  itself ;  otherwise,  it  would  not  haye  been  so.  In  Codringtan 
y.  Lord  Foley ^  Lord  Eldon  declared  the  rule  to  be  that  it  de- 
pended on  the  particular  penning  of  the  trust,  and  a  fair  construc- 
tion of  the  whole  instrument  as  to  intention  ;  and  that  was  in  ac- 
cordance with  what  had  been  declared  by  Lord  Hardwicke  in 
Stanley  y.  Stanley?  The  case  of  Lyddon  v.  Lyddon^  is  not  in 
reality  an  authority  the  other  way,  but  depended,  as  other  cases 

did,  on  the  express  terms  of  the  deed.  That  brings  the 
•  255    cases  down  to  MilUown  y.  *  Trench?    There  were  certain 

legacies  in  that  case  which  were  declared  to  haye  priority, 
and  of  course  the  decision  proceeded  on  that  declaration,  where  it 
was  plain  and  unequiyocal ;  but  as  to  other  legacies,  where  the  ex- 
pressions were  not  equally  plain,  though  they  were  held  to  be  well 
charged  on  the  lands  comprised  in  the  term,  they  were  not  to  be 
raised  until  after  the  death  of  the  testator's  wife.  As  to  interest 
on  the  legacies,  the  whole  argument  of  Lord  Cottenham  is  upon 
what  he  conceiyes  to  haye  been  the  intention  of  the  testator,  for 
on  that  and  that  alone  he  founds  his  judgment.  The  case  of 
Churchman  y.  Harvey  ^  is  most  like  the  present,  and  there  it  was 
held  that  the  portions  were  not  raiseable  nor  interest  payable  till 
after  the  death  of  the  jointress.  That  case  was  referred  to  in 
Reynolds  y.  Meyrick^  and  attempted  to  be  explained  away,  but 
there  a  similar  decision  was  arriyed  at,  and  the  sums  charged  in 
the  same  way  as  here  were  held  only  to  carry  interest  from  the 
death  of  the  jointress.  The  case  of  Mavenhill  y.  JDansey  ^  is  not 
applicable  here,  or  is  in  favour  of  the  appellant,  for,  though  Lord 
Macclesfield  there  held  the  arrears  of  maintenance  to  accumulate, 
and  to  be  payable  when  the  reversion  fell  into  possession,  his  judg- 

^  8  Yoange  &  C.  Ezch.  142.  »  4  Clark  &  F.  276. 

*  6  Yes.  S64.  •  Ambl.  335. 
'  1  Atk.  549.  ^  1  Eden,  48. 

*  14  Ves.  558.  •  2  P.  Wms.  179. 
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ment  was  founded  entirely  upon  the  particular  words  of  the  settle- 
ment, and  he  declared  his  own  opinion,  as  to  the  general  rule,  to 
be  against  raising  a  portion  or  maintenance  by  selling  a  reversion- 
ary term.  And  as  to  the  question  of  interest,  it  is  to  be  observed 
here  that  the  interest  in  all  those  cases  was  expressly  reserved  by 
the  instrument  itself,  while  here  it  is  not  so,  but  follows  as  a  mere 
legal  incident  the  title  to  the  principal,  which  it  is  now  admitted  is 
not  raiseable  in  the  lifetime  of  the  father. 

*Mr.  BoU  and  Mr.  Markham  Giffard  ^Mr.  Godfrey  ♦256 
LuBhington  was  with  them),  for  the  respondents.  —  This  is 
the  case  of  a  portion,  a  portion  in  the  strictest  sense  of  the  word, 
payable  out  of  property  comprised  in  a  marriage  settlement. 
When  did  it  vest  ?  When  did  it  become  payable  ?  It  vested  at 
twenty-one,  or  marriage ;  no  one  doubts  that.  Did  it  not,  in  the 
events  which  happened,  become  payable  at  the  same  time  ?  If  it 
did,  interest  accrued  upon  it  when  it  became  payable. 

The  case  of  Stanley  v.  Stanley  ^  shows  that  where  there  is  a  term 
for  years  for  raising  daughters'  portions  payable  at  a  certain  time, 
and  the  interest  therein  is  vested  (as  it  is  here),  they  shall  not 
stay  till  the  death  of  the  father  and  mother.  That  is  the  general 
principle.  That  principle  is  ado'pted  by  Powell.^  He  admits  that 
all  these  questions  resolve  themselves  into  inquiries  as  to  the  in- 
tentions of  the  parties,  but  says  the  portions  '^  ought  always  to  be 
presumed  to  have  been  intended  to  be  raised  at  that  period  when 
the  receipt  of  them  will  be  most  beneficial  for  tliose  for  whom  they 
are  provided,  unless  it  be  shown  that  the  parties  meant  otherwise. 
Upon  this  principle  it  is  a  rule  with  respect  to  contingent  terms 
for  raising  portions,  that  whenever  all  that  is  contingent  as  annexed 
to  such  terms  has  happened,  the  term  shall  be  considered  as  com- 
mencing in  the  nature  of  a  remainder  expectant  upon  the  estate 
for  life  which  precedes  it,  and  tlierefore  a  father  is  taken  as  dead 
without  issue  whenever  the  wife  is  dead  by  whom  he  is  to  have 
issue ;  the  failure  of  issue  male  between  the  parties  is  tantamount 
to  the  decease  of  the  father  without  issue  male  by  the  body  of  his 
wife.  The  term  is  then  considered  as  vesting  in  interest, 
though  not  to  take  effect  in  point  of  profits  until  *  after  the  *  257 
death  of  the  father,  for  that  he  must  die  is  certain,  though 
the  time  when  is  uncertain.    And  if  the  time  mentioned  for  the 

1  1  Atk.  549.  *  On  Mortgages,  74  a,  7S  a,  &c. 
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vesting  and  payment  is  come  (viz.  twenty-one,  or  marriage,  Ac.) 
the  term  may  be  mortgaged  or  sold,  though  in  remainder,  and  not 
in  possession,  for  there  is  the  equitable  commencement  of  the 
term."  And  he  sustains  this  doctrine  by  reference  to  the  cases  of 
Ghreaves  v.  Mattison^  Gerrard  t.  Gerrard^  and  other  authorities, 
and  though  he  admits  that  some  great  men  have  doubted  the  doc- 
trine, he  is  in  favour  of  it.  The  exception  is  the  clear  indication 
of  an  intention  to  postpone  payment.  There  is  no  such  intention 
shown  here;  this  portion  is  left  to  the  operation  of  the  general 
principle.  The  case  is  only  taken  out  of  the  general  principle, 
First,  if  the  parent  has  only  a  life  estate  in  the  property,  and  a 
power  to  fix  the  payment  of  principal  and  of  interest,  in  which 
case  neither  will  become  payable  till  the  death  of  that  parent,  be- 
cause that  power  may  be  exercised  up  to  the  moment  of  his  death. 
Secondly,  where  there  is  a  fixed  time  for  payment,  that  does  not 
interfere  with  the  life  estate  of  the  parent,  and  in  that  respect 
there  is  no  difference  between  a  term  to  raise  a  sum  and  a  trust  to 
pay.  [The  Lord  Chancellor.  —  Suppose  a  trust  to  raise  and 
pay.  Can  the  trust  to  pay  come  into  force  before  the  trust  to 
raise  ?]  There  is  nothing  here  to  occasion  that  difficulty.  The 
estate  here  was  the  wife^s ;  it  was  settled  on  her  absolutely,  and 
the  portion  was  not  raiseable  during  her  life.  The  husband  was 
not  to  have  the  estate,  but  10002.  a  year  from  it    It  was  amply 

sufficient  to  give  him  that,  and  yet  to  pay  the  portions  to 
*  258    younger  *  children.    The  wife  had  power  to  dispose  of  all 

the  surplus  after  the  payment  of  the  10007.,  and  she  did 
dispose  of  it.  Lyddon  y.  Lyddon^  and  Gerrard  v.  Gerrard^  are 
clear  authorities  for  raising  such  a  portion  on  the  death  of  either 
parent,  and  most  certainly  for  showing  that  the  title  being  vested 
in  the  child,  by  having  arrived  at  twenty-one,  or  being  married, 
the  interest  on  the  vested  portion  begins  to  run  from  that  time. 
BeUier  v.  Jones  ^  is  to  that  effect.  Lyon  v.  Chandos^  is  expressly 
in  pomt.  There,  on  the  marriage  of  the  Marquis  of  Carnarvon,  a 
term  was  created  to  raise  for  daughters  a  sum  of  money,  **  to  be 
paid  to  such  daughters  when  they  should  respectively  attain  twenty- 
one  years,  or  be  married,  which  shoidd  first  happen."    The  settle- 

>  T.  Jones,  201,  1  £q.  Cas.  Abr.  886,  pi.  1. 

■  2  Vera.  458.  M  £q.  Caa.  Abr.  837,  pi.  2. 

*  14  Yes.  558.  •  8  Atk.  416. 

*  2  Tern.  458.    See  Staniforth  v,  SUniforth,  2  Vein.  460. 
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ment  provided  a  maintenance  for  the  daughters,  which  was  not  to 
be  raised  till  after  the  death  of  the  Duke  of  Chandos.  The  Mar- 
quis of  Carnarvon  died  three  years  after  the  marriage,  leaving  two 
daughters,  one  of  whom  married  in  January,  1743.  The  Duke  of 
Chandos  did  not  die  till  August,  1744,  but  upon  the  words  of  the 
settlement  Lord  Hardwicke  held  himself  bound  to  declare  that  the 
money  was  payable  from  the  date  of  the  marriage,  and  he  gave  in- 
terest as  from  that  date.  In  Sail  v.  Carter,^  Lord  Hardwicke  de- 
clared against  the  notion  of  keeping  children  waiting  till  the  por- 
tions intended  for  them  were  of  no.  use.  [The  Lobd  Chancel- 
lor.—  There  the  portions  were  treated  as  raiseable  during  the 
life  of  the  father  and  the  jointress.  Here  it  is  re8  judicata  that 
the  principal  is  not  to  be  raised  during  the  life  of  Hugh  Massy. 
You  have  to  argue  that  the  interest  can  accumulate  though 
the  principal  *  is  not  to  be  paid.]  It  was  not  decided  here  *  259 
that  the  principal  was  not  payable,  but  only  that  payment 
could  not  be  enforced  during  the  life  of  Hugh  Massy,  by  the  ap- 
pointment of  a  receiver  over  the  estate.  In  Codrington  v.  Foley ^ 
Lord  Eldon  expressly  says  the  '^  general  rule  is  that  the  portions 
shall  be  raised  at  the  days  or  times  limited,  unless  the  will  or  set- 
tlement contain  circumstances  indicating  an  intention  that  they 
are  not  to  be  raised  at  those  days  or  times."  No  such  intention  is 
indicated  here,  and  this  case  clearly  falls  within  the  general  rule. 
[The  Lord  Chancellor.  —  Must  we  not,  in  all  these  cases,  get  at 
the  intention  ?]  Certainly,  but  always  remembering  that  this  is  a 
claim  for  portions,  for  provision  for  children,  for  their  advancement 
in  the  world.  Interest  is  given  as  the  substitute  for  maintenance  ; 
when,  therefore,  the  terminus  of  the  maintenance  is  found,  then  it 
is  plain  that  the  payment  of  interest  begins.  Here  the  mainte- 
nance is  provided  from  the  death  of  the  mother,  therefore,  when 
the  maintenance  ceased,  namely,  at  twenty-one,  or  marriage,  in- 
terest began,  whether  the  father  was  living  or  not.  That  must 
have  been  the  intention  of  the  parties.  Churchman  v.  Harvey^ 
does  not  affect  this  case,  for  there  the  words  were  "  after  the  com- 
mencement of  the  term  in  possession,"  which  fixed  and  specified 
the  period,  and  so  got  rid  of  the  whole  difiSculty.  Meynolds  v. 
Met/rick^  was  a  case  under  a  will ;  it  was  not  a  portion ;  there  was 
no  child  or  grandchild  of  the  testator ;  no  term  was  created ;  an 

>  2  Atk.  854.  *  Ambl.  835. 

■  6  Vea.  864,  879.  *  1  Eden,  48. 
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estate  was  given  to  Hugh  Montgomerie,  with  power  to  him  to 

create  a  jointure ;  then  there  was  a  charge  for  children,  and  then 

a  devise  over.    Hugh  Montgomerie  created  the  jointure,  died, 

and    it  was  held    that    this  jointure,  being  a    previous 

*  260    *  charge,  came  in  first.    In  no  way  whatever  has  that  case 

any  bearing  on  the  present.  No  doubt  the  word  "  payable  " 
here  is  qualified  so  far  as  this,  that  it  cimnot  operate  till  the  death 
of  Alice,  for  she  had  power  to  fix  by  her  will  when  the  money  was 
to  be  paid.  But  there  is  no  restriction  on  the  payment,  from  the 
use  of  the  words  "  rents  and  profits,"  for  they  imply  a  power  to  mort- 
gage the  term,  not  only  for  the  gross  sum,  but  for  interest.  Sail  v. 
Garter.^  In  Ravenhill  v.  Dansey  ^  it  was  distinctly  decided  that  a 
reversionary  term,  raised  for  securing  maintenance  and  portions 
for  daughters,  shall,  in  case  of  necessity,  be  mortgaged  to  pay 
either ;  and  when  fallen  into  possession,  shall  pay  the  arrears  in- 
curred, and  there  Lord  Macclesfield  recognised  as  established  law, 
^^  that  profits  shall  extend  to  any  advantage  which  shall  be  made 
of  the  land  by  sale  or  mortgage,  as  well  as  rents."  And  in  Hall 
V.  Carter  ^  Lord  Hardwicke  said,  "  the  maintenance  is  actually  a 
charge  upon  the  estate ;  the  trustees  are  to  pay  six  pounds  per 
annum  to  each  daughter,  till  their  portions  respectively  become 
due  and  payable,  and  is  not  postponed  till  after  the  term  comes 
into  possession,  so  that  maintenance  runs  on  till  then ;  and  though 
I  do  not  know  any  instance  where  a  sale  has  been  directed  for 
maintenance  out  of  rents  and  profits,  because  it  must  be  annual, 
which  would  create  endless  trouble,  yet  it  is  a  charge  upon  the 
estate,  and  the  arrear  which  is  incurred  must  be  paid  off  after  it 
comes  into  possession."  By  the  terms  of  this  settlement  the  15,0002. 
are  payable  when  the  daughter  arrives  at  twenty-one,  or  marries. 
If  not  raiseable  at  that  moment  by  sale  or  mortgage,  the  title  to 
the  money  is  then  complete,  and  from  that  time  interest  on  it  be- 
gins to  run.    It  is  not  a  reasonable  construction  of  such  an 

*  261    instrument  *  to  say  that  the  daughter's  right  can  depend  on 

her  father's  death.  He  might  survive  her,  and  yet  she  in 
the  mean  time  might  have  married,  and  might  have  children.  No 
one  can  pretend  that  under  such  circumstances  her  title  to  the 
portion  would  be  suspended,  and  that  her  children  would  have  no 
right  to  it,  or  to  the  interest  on  it,  but  that  because  she  died  before 

»  2  Atk.  858.  •  2  Atk.  867,  868. 

•  2  P.  Wms.  179 
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her  father  it  might,  as  in  this  case,  go  over  to  the  child  of  the  first 
marriage,  already  sufficiently  provided  for. 

The  will  of  Mrs.  Alice  O'Donnel  Massy  is  important  to  show 
the  intention  of  the  parties.  She  had  the  power  to  fix  the  time 
when  the  portions  should  be  raised.  She  gives  "  the  residue  of 
the  rents,  issues,  and  profits  of  the  lands  "  after  the  payment  to 
her  daughter  Alice  of  the  interest  on  the  10,000Z.,  and  after  the 
payment  to  her  husband  of  the  1000/.  a  year,  to  trustees.  This 
fact  shows  that  she  expected  a  surplus,  and  this  surplus  is  devoted 
to  the  maintenance  and  education  of  the  younger  children  she 
may  have  by  Massy,  and  then  to  accumulate  to  pay  off  the  por- 
tions for  daughters.  So  that  if  intention  is  to  govern,  there  can 
be  no  doubt  what  the  intention  was  here. 

Mr.  Warren  replied. 

March  3, 1863. 

The  Lord  Chancellor  (Lord  Westburt).  —  My  Lords,  in  this 
case,  the  respondent,  Mrs.  Lloyd,  is  the  only  younger  child  of  the 
marriage  of  the  late  Hugh  Massy  with  Alice  O'Donnel.  On  the 
occasion  of  that  marriage  in  May,  1804,  a  settlement  was  made  of 
large  estates  in  Ireland  belonging  to  Alice  O'Donnel,  afterwards 
Mrs.  Massy,  and  by  that  settlement  a  sum  of  15,000/.  was  directed 
to  be  raised  as  the  portion  of  the  younger  child  or  children  of  the 
marriage. 

The  respondents,  Mr.  and  Mrs.  Lloyd,  intermarried  *  in  *  262 
the  year  1824,  and  their  contention  in  the  Court  below  was 
that  on  that  event  Mrs.  Lloyd,  as  the  only  younger  child,  became 
entitled  to  have  the  portion  of  15,0002.  raised  and  paid  to  her ; 
and,  consequently,  became  entitled  from  the  same  time  to  interest 
on  that  principal  sum  until  it  should  be  raised  and  paid. 

This  appears  to  be  the  cdnstrucfion  of  tlie  settlement  which  was 
approved  of  by  the  Lord  Justice  of  Appeal.  It  is  true  that  in  ar- 
gument at  the  bar  the  respondents  admitted  that  a  younger  child 
would  not  be  entitled  to  interest  during  the  life  of  Alice  Massy, 
the  mother,  but  they  contended  that  even  if  on  the  true  construc- 
tion of  the  settlement,  the  principal  money  could  not  be  raised 
until  the  death  of  Hugh  Massy,  the  father,  yet  that  they  were  en- 
titled to  have  the  interest  accumulated  from  the  time  when  the 
principal  became  vested,  and  to  have  the  arrears  of  interest  raised 
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and  paid,  together  with  the  principal,  on  the  death  of  the  father, 
and  such  has  been  the  decision  of  the  Court  below. 

In  the  argument  in  this  House,  and  in  the  Court  in  Ireland, 
great  reliance  was  placed  on  decided  cases  ;  but  I  think  little  is  to 
be  gained  from  them  beyond,  first,  the  general  conclusion  that  the 
question  as  to  the  time  when  portions  become  payable  depends  on 
a  correct  construction  of  the  language  of  the  settlement,  or  in  the 
words  of  Lord  Chancellor  Talbot,^  on  the  particular  penning  of 
the  trust ;  and,  secondly,  the  conclusion  which  Lord  Eldon  seems 
to  have  intended  to  express  (for  there  is  some  want  of  grammati- 
cal accuracy  iu  the  words  imputed  to  him),  namely,  that  if  the  in- 
terests are  vested,  and  the  contingencies  have  happened  at  which 
the  portions  are  to  be  paid,  the  interest  is  payable  and  the 
*  263  portions  must  *  be  raised,  although  the  only  means  of  rais- 
ing them  may  be  the  sale  or  mortgage  of  a  reversionary 
term.  The  intention  is  to  govern,  and  when  the  period  has  ar- 
rived at  which  a  portion  is  clearly  directed  to  be  raised  and  paid, 
you  must  raise  it,  although,  the  act  of  doing  so  involves  a  consider- 
'able  sacrifice  and  waste  of  property. 

The  provisions  of  this  settlement  are  of  a  singular  character. 
The  estates  are  demised  to  trustees  for  a  term  of  nine  hundred 
and  ninety-nine  years,  to  commence  from  the  solenmizatiou  of  the 
marrit^e ;  and  the  provisions  for  the  wife,  the  husband,  the 
younger  children  of  the  marriage,  and  other  objects,  are  effected 
by  means  of  declaring  successive  .trusts  of  this  term ;  subject  to 
and  after  the  fulfilment  of  these  purposes  the  term  ceases  or  be- 
comes attendant,  and  the  estates  are  limited  to  the  use  of  the  first 
and  other  sons  of  the  marriage  in  tail  male. 

The  first  trust  of  the  term  after  the  solemnization  of  the  mar- 
riage is  to  pay  all  the  rents  and  profits  of  the  estate  unto  the  wife 
Alice  for  her  separate  use  during  her  life.  This  is  positive  and 
express,  exhausting  so  much  of  <he  term  as  may  expire  during  the 
life  of  Alice  the  mother.  It  is  the  duty  of  a  Judge,  if  possible,  to 
construe  the  provisions  of  the  settlement  so  as  that  they  may  be 
consistent  and  accordant  with  each  other,  but  it  would  be  diflScult 
to  show  how  the  subsequent  provision  for  the  children  could  be 
intended  to  derogate  from  this  first  absolute  trust  in  favour  of  the 
mother. 

It  was,  as  I  have  already  said,  admitted  by  the  respondents' 

^  Hibblethwaite  v.  Cartwright,  Cas.  temp.  Talb.  81,  8S. 
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counsel  that  the  trust  to  pay  the  portions  did  not  arise  until  the 
mother's  death.  But  as  this  admission  could  be  founded  on  no 
other  ground  than  the  fact  that  the  rents  and  profits  are  absolutely 
disposed  of  during  the  life  of  the  mother,  it  must  follow  that  if 
there  is  an  equally  absolute  disposition  of  the  rents  during 
the  life  *  of  the  father,  the  same  result  would  ensue,  and  *  264 
the  portions  could  not  be  treated  as  directed  to  be  paid  un- 
til the  death  of  the  survivor  of  the  parents. 

The  trust  on  the  death  of  the  wife,  if  the  husband  be  then  liv- 
ing, is,  subject  to  a  charge  of  10,000Z.,  to  pay  yearly  during  the 
residue  of  the  term  out  of  the  rents  and  profits  of  the  lands,  unto 
Hugh  Massy,  the  husband,  for  so  many  years  as  he  shall  live,  the 
annual  sum  of  1000/.  And  as  to  the  residue  of  the  rents  and 
profits,  to  pay  the  same  to  such  persons,  and  in  such  manner  as 
Alice,  the  wife.,  shall  by  deed  or  will  appoint,  and  for  want  of  ap- 
pointment, to  the  right  heirs  of  the  said  Alice.  This  power  was 
fully  exercised  by  the  will  of  Alice,  the  mother,  and,  consequently, 
the  absolute  disposition  of  the  rents  during  the  life  of  Hugh,  the 
father,  became  just  as  complete  and  effectual  as  the  antecedent 
trust  thereof  during  the  life  of  Alice,  the  mother. 

It  is  in  that  particular,  namely,  the  power  to  dispose,  and  the 
consequent  disposition,  of  the  surplus  rents  and  profits  during  the 
life  of  the  father,  that  the  present  case  differs  from  the  case  of 
Lyddon  v.  Lyddon  ^  decided  by  Sir  W.  Grant,  and  on  which  the 
respondents  relied.  In  Lyddon  v.  Lyddon  the  term  for  raising  the 
portions  took  effect  immediately  from  the  death  of  the  husband, 
who  was  tenant  for  life,  and,  therefore,  the  term  caught  and  in- 
cluded all  the  surplus  rents  and  profits  remaining  after  payment  of 
the  jointure  to  the  widow,  and  they  became  applicable  to  the  pay- 
ment of  interest  on  the  portions  secured  by  the  term.  That 
case  would  only,  therefore,  have  been  an  authority  for  the  present 
if  the  surplus  rents  above  Hugh  Massy's  annuity  had  been  undis- 
posed of,  and  had  fallen  into  the  hands  of  the  trustees  to  be 
*  applied  upon  the  trusts  declared  of  the  residue  of  the  *  265 
term,  whereas  the  contrary  is  the  case.  It  is  probable  that 
this  power  of  disposition  of  the  surplus  rentd  was  reserved  to  the 
mother  for  the  purpose  of  enabling  her  to  judge  of  the  necessity  of 
providing  for  the  maintenance  of  the  younger  children. 

There  is  an  additional  element  of  difference  between  the  two 

*  14  Ves.  658. 
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cases  in  the  circumstance  that  the  father,  to  whom  in  this  case  the 
annuity  is  given,  is  under  a  legal  obligation  to  maintain  his  infant 
children. 

It  appears,  therefore,  that  the  rents  and  profits  of  the  estates  are 
absolutely  disposed  of  during  so  many  years  of  the  term  as  shall 
elapse  during  the  lives  of  the  father  and  mother,  and  the  life  of 
the  survivor.  Accordingly,  proceeding  with  the  language  of  the 
settlement,  we  find  the  words  are  that  ^^  as  to  the  residue  of  the 
said  term  of  nine  hundred  and  ninety-nine  years,  after  the  decease 
of  the  said  Alice  O'Donnel  and  Hugh  Massy,"  the  same  is  there- 
by limited  to  the  trustees  upon  the  trusts  thereinafter  mentioned, 
that  is,  upon  trust  to  raise  and  pay  the  sum  of  15,0002. 

Pausing  here  for  a  moment,  it  is  material  to  observe,  first,  what 
is  the  subject  matter  of  the  trust ;  and,  secondly,  what  is  involved 
in  the  order  and  sequence  of  the  directions  to  the  trustees. 

The  subject  matter  of  the  trust,  that  is  the  property  available  for 
the  portions,  is  so  much  of  the  term  as  shall  be  existing  at  the 
death  of  the  survivor  of  the  father  and  mother,  and  it  is  by  mort- 
gage or  sale  of  this  residue  that  the  15,000/.  are  directed  to  be 
raised.  If,  therefore,  in  the  trust  for  raising  the  portions,  which 
commences  with  the  words  ^'  and  as  for  and  concerning  the  residue 
of  the  said  term  of  nine  hundred  and  ninety-nine  years,"  the 
words  '^  so  much  of  the  term  as  shall  remain  at  the  death  of  the 
survivor  of  Hugh  and  Alice  Massy,"  were  substituted  for 
*  266  the  word  "  residue,**  *  there  would  be  no  possible  room  for 
mistake,  for  every  subsequent  trust  is  a  trust  of  and  con- 
cerning this  residue  and  the  direction  to  pay  interest  in  the  mean 
time,  and  until  the  portions  become  payable  out  of  the  rents  and 
profits  of  the  premises;  is  a  direction  touching  the  rents  and  profits 
of  the  premises  during  the  residue  of  the  term,  that  is,  after  the 
death  of  the  surviving  parent. 

The  same  conclusion  is  arrived  at  from  considering  the  order 
and  sequence  of  the  trusts,  which  consist  of  a  series  of  directions 
to  the  trustees,  the  first  extending  over  the  life  of  Alice  the  moth- 
er, the  second  over  the  life  of  Hugh  the  father,  and  the  third  com- 
ing into  effect  at  the  death  of  the  survivor  of  the  father  and  moth- 
er, and  including  all  the  directions  touching  the  raising  and  pay- 
ment of  the  principal  and  interest  of  the  15,0002.  to  the  younger 
children. 

But  it  was  said  in  the  Court  below,  and  is  the  foundation  of  the 
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judgment  of  the  Lord  Justice  of  Appeal,  that  even  if  the  principal 
money  was  neither  raiseable  nor  payable  until  after  the  death  of  the 
surviving  parent,  yet  that  the  right  to  interest  arose  immediately 
on  the  portion  becoming  vested  by  the  marriage  of  Mrs.  Lloyd ; 
and  such  interest  must  be  accumulated  and  levied,  together  with 
the  principal,  immediately  on  the  death  of  the  surviving  parent. 

The  Court  below  does  not  point  out  what  are  the  words  of  the 
settlement  which  plainly  and  unequivocally  give  this  supposed  right 
to  the  interest  during  the  life  of  either  parent,  although  the  trust 
for  raising  and  paying  either  principal  or  interest  had  not  arisen. 

I  concur  entirely  with  the  observation  of  Lord  Chancel- 
lor Cottenham  in  Lord  Milltown^s  Ca»e^  when  he  *  speaks  *267 
of  the  absurdity  of  holding  that  the  interest  is  to  accumu- 
late against  the  inheritance,  to  be  raised  when  the  remainder  man 
shall  be  in  possession.  No  words  that  reasonably  admit  of  a  dif- 
ferent interpretation  should  be  used  for  such  a  conclusion.  But 
upon  examining  the  trusts,  that  is,  the  directions  given  to  the 
trustees  touching  the  principal  and  interest  of  the  portions,  re- 
membering that  these  directions  arise,  and  are  to  be  carried  into 
effect  after  the  deaths  of  the  husband  and  wife,  no  difficulty  will 
be  found. 

There  is,  first,  a  trust  to  raise  the  15,0002.  by  means  of  the  resi- 
due of  the  term,  with  a  direction  to  pay  it  when  raised  with  inter- 
est in  the  mean  time  (that  is,  between  the  death  of  the  surviving 
parent  when  it  became  raiseable  and  tlie  time  of  payment)  to  the 
younger  child  or  children,  as  the  mother  shall  appoint,  and  in  de- 
fault of  appointment,  to  the  younger  child  or  children,  if  more 
than  one,  equally  ;  the  portion  of  a  son  to  be  paid  at  twenty-one, 
and  of  a  daughter  at  twenty-one,  or  day  of  marriage.  And  then 
follows  a  direction  that  the  trustees  do  and  shall,  out  of  the  rents 
and  profits  of  the  premises  (that  is,  as  already  observed,  out  of  the 
rents  and  profits  accruing  after  the  death  of  the  surviving  parent) 
in  the  moan  time,  and  until  the  portions  become  payable,  raise  such 
yearly  sum  for  the  maintenance  and  education  of  the  younger 
child  or  children,  as  to  the  mother  should  seem  meet,  not  exceed- 
ing 51,  per  cent.,  and  if  no  appointment  by  the  mother,  then  at 
that  rate  of  interest,  a  provision  which  is  clearly  intended  to  meet 
the  event  of  the  younger  child  or  children  being  under  age,  when 
the  sum  of  15,0002.  is  directed  to  be  raised. 

*  4  Clark  &  F.  277,  808. 
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In  the  construction  of  trusts  of  this  description,  it  must  be  re- 
membered that  the  word  ^^  payable ''  is  used  in  a  less  ex- 

*  268    tended  meaning  when  it  refers  to  the  persons  to  *  whom 

portions  are  payable  than  when  it  is  applied  to  the  trustees 
by  whom  such  portions  are  payable.  A  pprtion  is  not  properly 
said  to  be  payable  by  trustees  until  two  things  have  occurred,  viz. 
when  the  time  appointed  for  raising  it  has  arrived,  and  the  person 
entitled  is  able  to  give  a  discharge  for  it ;  but  a  portion  is  often 
said  to  be  payable  to  a  child  so  soon  as  the  event  has  happened 
which  gives  the  child  a  vested  interest  in  it ;  and  in  the  latter  case, 
the  word  '^  payable  "  denotes  only  that  the  child  is  entitled  or  en- 
abled to  receive  such  share  or  portion.  And  it  is  in  this  sense 
that  the  word  ''  payable ''  is  used  in  this  settlement  in  the  last  pro- 
vision affecting  the  15,0002.,  by  which  it  is  declared,  that  in  the 
event  of  all  the  younger  children  dying  before  their  portions  shall 
become  payable  (that  is,  before  the  event  at  which  their  portions 
are  made  payable,  or  directed  to  be  paid),  50002.,  part  of  the 
15,000/.,  should  be  paid  to  Alice  O'Donnel,  the  younger,  and  the 
residue  as  the  mother  should  appoint.  With  this  construction,  the 
provision  is  applicable  to  the  event  of  all  the  younger  children  dy- 
ing without  attaining  vested  interests  in  the  lifetime  of  both  or 
either  of  the  parents,  and  is  consistent  with  the  rest  of  the  settle- 
ment. 

I  have  examined  this  case,  my  Lords,  with  the  greatest  anxiety, 
because,  I  must  admit,  that  my  first  opinion  was  different  from 
that  at  which  I  have  now  arrived,  but  I  feel  bound  to  move  your 
Lordships  that  the  order  of  the  Court  of  Appeal  below  be  re- 
versed. 

Lord  Chelmsford.  —  My  Lords,  I  agree  entirely  with  the  opin- 
ion which  has  been  expressed,  that  interest  on  the  15,0002.  portion 
commenced   only    from    the  death    of   Hugh   Massy,   and    not 
from   the   marriage  of   the   respondents   Eyre  and   Ann 

*  269    *  Lloyd.    The  case  is  not  free  from  difficulty,  but  this  ap- 

pears to  me  to  have  been  the  intention,  as  it  is  to  be  gath- 
ei*ed  from  the  scheme  of  the  settlement. 

The  deed  may  be  divided  into  two  parts,  first,  that  which 
relates  to  the  provisions  which  apply  to  the  period  during  the 
lives  of  the  husband  and  wife ;  second,  that  which  relates  to  the 
provisions  which  are  applicable  after  their  deaths.    The  term  of 
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nine  hundred  and  ninety-nine  years  was  created  to  serve  all 
these  purposes. 

During  Alice  O'DonneFs  life  all  the  rents  and  profits  of  this 
term  were  to  be  paid  to  her,  or  as  she  should  direct.  After  her 
decease  10,0002.  were  to  be  raised  for  her  daughter  Alice,  to  be 
paid  at  her  age  of  twenty-one,  with  interest  from  the  death  of  her 
mother ;  and  subject  to  this  charge,  Hugh  Massy,  surviving  his 
wife,  was  to  receive  1000?.  a  year  out  of  the  rents  and  profits  of 
the  term  for  his  life,  the  residue  of  the  rents  and  profits  (by  which 
clearly  is  meant  the  surplus  rents  and  profits  after  payment  of  the 
1000{.  a  year  to  Hugh  Massy)  being  made  subject  to  .the  appoint- 
ment of  Alice  the  wife.  The  application  of  the  whole  of  the  rents 
and  profits  during  the  lives  of  Hugh  Massy  and  Alice  is  thus  care- 
fully provided  for.  Tlie  settlement  then  proceeds  to  dispose  of  the 
residue  of  the  term  itself,  i.  e.  that  which  might  remain  of  the 
term  after  the  deaths  of  Hugh  Massy  and  Alice  ;  and  it  deals  with 
the  residue,  and  with  the  rents  and  profits  of  that  residue.  By  the 
mortgage  or  sale  of  the  residue,  and  by  the  rents  and  profits  in  the 
mean  time,  the  15,0002.  portion  is  to  be  raised,  and  paid  to  a 
younger  child,  or  to  younger  children,  at  twenty-one,  or  marriage. 

The  question  is,  out  of  what  is  the  portion  to  be  raised  ?  The 
answer  must  be,  out  of  the  residue  of  the  term,  and  of  the  rents 
and  profits  of  that  residue.  Therefore,  although  the  por- 
tion may  have  vested  during  the  lives  of  *  Hugh  Massy  and  *  270 
Alice,  yet  it  could  not  be  raised  and  paid  until  the  term  of 
nine  hundred  and  ninety-nine  years  had  become  the  residue,  out  of 
which  it  was  to  be  satisfied,  by  the  death  of  the  survivor  of  Hugh 
Massy  and  Alice.  If,  then,  the  portion  could  not  be  raised  till  the 
death  of  Hugh  Massy,  by  the  express  provision  of  the  settlement, 
it  is  difficult  to  conceive  thai  it  was  intended  that  the  interest 
which  could  not  be  raised  before  the  principal,  should  accumulate 
in  the  mean  time  to  the  prejudice  of  the  inheritance. 

Some  stress  was  laid  in  the  argument  for  the  respondents  upon 
the  clause  providing  for  the  maintenance  and  education  of  the 
younger  child  or  children  till  the  portion  or  portions  become  pay- 
able. Tliis  clause  appears  to  me,  however,  rather  to  favour  the 
view  presented  by  the  appellants.  The  words  introducing  this 
clause  are  not  ^'  do  and  shall,  out  of  the  rents  and  profits,"  but 
^'  out  of  the  said  rents  and  profits,"  being  the  rents  and  profits 
antecedently  mentioned,  viz.  those  of  the  residue.    The  scheme  of 
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Renfrew,  in  Scotland,  on  the  12th  September,  1755.  He  had 
one  sister,  who  married  one  (Seorge  Macfarlane.  The  testator 
was  apprenticed  to  a  surgeon,  and  about  the  year  1781  went  out 
to  the  East  Indies  as  a  surgeon,  in  the  service  of  the  East  India 
Company.  In  1789  he  purchased  firom  the  trustees  of  his  father's 
creditors  the  estate  at  Clippens.  When  stationed  at  Ferruckabad 
he  cohabited  with  a  native  woman  named  Baheem  Beebee,  and 
had  by  her  a  daughter  named  Susan.  In  1808,  at  Gawnpore,  he 
married,  with  all  lawful  forms,  one  Margaret  Douglas  Fearon,  by 
whom  he  had  two  sons,  Peter  and  John,  bom  respectively  in  1811 
and  1813.  The  daughter  Susan  was  sent  to  England  for  her  edu- 
cation. In  1818  the  testator  made  a  will,  which,  among  other 
things,  contained  the  following  bequest:  ^'I  give,  devise,  and 
bequeath  to  my  ancient  housekeeper,  Raheem  Beebee,  who  served 
me  with  fidelity  for  nearly  eighteen  years,  the  monthly  sum  of  100 
sicca  rupees,  for  the  term  of  her  natural  life.  I  further  will 
and  declare  that  she  may  be  permitted  to  live  in  the  house  now 
occupied  by  her  [at  Calcutta]  for  the  term  of  her  natural  life.'' 
....  ^^  To  Miss  Susan  Cochrane,  a  child  bom  at  Cawnpore,  in 
the  East  Indies,  on  the  17th  day  of  December,  1807,  and  now  at 
the  boarding  school  of  Miss  Campbell,  No.  7  Brunswick  Square, 
London,  I  give  and  bequeath  the  sum  of  one  lac  of  sicca  rupees 
(12,500^.),  clear  of  legacy  tax."  Early  in  1819  the  testator,  who 
had  made  a  tfandsome  fortune  in  India,  returned,  with  his  wife 
and  two  sons,  to  Europe,  and  proceeded  to  Scotland.  The  house 
at  Clippens  had  been  four  years  before  then  thoroughly  repaired 
at  his  expense,  and  his  sister,  Mrs.  Macfarlane,  was  then  residing 
in  it.     He  travelled  about  Scotland  during  that  year,  and  did  not 

go  to  reside  at  Clippens  till  some  time  in  1820.  He  main- 
*274    tained  there  a  large  establishment  of  *  servants  —  built  a 

riding-house,  introduced  Arab  horses,  and  gave  himself  up 
to  the  breeding  of  stock  and  the  improvement  of  the  estate.  In 
1820  Mrs.  Macfarlane  died.  In  August,  1821,  the  testator  made 
a  holograph  will,  repeating  in  substance  the  provisions  made  for 
Baheem  Beebee  and  his  daughter,  and  adding  that  if  the  lawful 
issue  of  his  sons,  Peter  and  John,  should  fail,  the  whole  of  their 
fortunes  should  be  transferred  to  the  eldest  lawful  son  of  Susan, 
on  his  assuming  and  using  the  name  of  Cochrane,  or  otherwise  to 
be  equally  divided  amongst  all  her  legitimate  children.  Towards 
1825  he  began  to  complain  of  the  climate  of  Scotland,  and  in  May 
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of  that  year,  when  rumours  about  bis  wife  and  one  of  bis  male 
serTants  had  become  very  rife  in  the  neigbbourbood,  and  the  visits 
of  the  neighbouring  families  bad  been  interrupted,  he  left  Scotland 
for  Switzerland.  He  told  Crow,  his  gardener,  that  he  should  do 
80,  and  that  be  should  be  absent  three  or  four  years.  The  reasons 
assigned  for  bis  departure  were  that  the  climate  of  Scotland  did 
not  agree  with  him,  and  that  he  wished  to  put  his  two  sous  to 
school  in  Switzerland,  and  their  mother  did  not  like  to  be  far 
away  from  them.  In  May,  1825,  be  sent  back  Susan  to  India,  and 
in  a  letter  written  on  that  occasion  to  a  friend  there,  a  Mr.  Thomas, 
a  surgeon  in  the  army,  commending  the  young  lady  to  his  care, 
and  suggesting  his  wish  that  she  should  settle  in  India,  he  said, 
"  You  may  assure  the  young  gentleman,  who  may  meet  with  your* 
and  Mrs.  Thomas's  approbation,  that,  on  bis  marriage  with  her,  be 
shall  have  the  sum  of  200.02.  sterling ;  nor  will  that  be  all :  she  is, 
and  will  be,  mentioned  in  my  will,  but  to  what  further  amount  I 
cannot  precisely  say."  On  leaving  Clippens,  he  dismissed  all  bis 
servants,  except  Crow,  his  gardener,  who  was  left  to  take  care  of 
the  establishment  generally,  and  Macdonald,  his  coachman, 
to  whom  was  *  especially  confided  the  care  of  the  horses  *  275 
and  the  breeding  stud.  The  furniture  was  packed  up,  the 
plate  was  sent  to  the  Union  Bank  at  Paisley  to  be  taken  care  of, 
and  Mrs.  Crow  and  her  daughter  were  left  in  charge  of  the  bouse. 
The  testator  always  appeared  much  attached  to  Clippens  as  the 
residence  of  his  ancestors,  and  refused  to  take  down  the  old  bouse 
in  which  he  bad  been  born,  though  many  of  the  neighbouring 
gentry  had  tried  to  persuade  him  to  do  so.  He  was  frequently 
buying  new  property  in  the  neighbourhood,  and  was,  not  long  be- 
fore his  death,  engaged  in  making  a  contract  for  such  a  purpose, 
which  was  concluded  after  his  death.  In  July,  1825,  he  went  to 
Hofwyl,  to  put  his  sons  under  the  care  of  Dr.  Fillenberg ;  but 
after  a  few  months'  residence  in  Switzerland,* he  left,  and  in  May, 
1826,  went  to  Paris,  where  he  resided  in  furnished  apartments,  in 
the  Boulevard  des  Capucines,  and  placed  his  sons  at  school  in  the 
neighbourhood.  In  September,  1826,  the  daughter  Susan  married 
Lieutenant  Moorhouse,  in  India,  and  came  back  to  England  in 
1828.  In  July,  1829,  the  testator  came  to  Scotland,  spending  a 
few  days  in  London  on  his  way.  He  brought  his  wife  and  sons 
with  him,  they  lived  at  an  hotel  in  Glasgow,  but  he  himself  paid 
frequent  visits  to  Clippens.    In  a  conversation  with  Crow,  who  ex- 
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pressed  his  regret  that  his  master  did  not  come  back  to  reside  at 
Glippens,  he  said  he  should  not  come  just  then,  but  it  would  not 
be  long  before  he  should  do  so.    In  September,  1829,  the  testator 
gave  to  a  solicitor  in  Edinburgh  heads  of  instructions  for  a  will, 
or  testamentary  disposition,  in  which  he  described  himself  as 
"  Peter  Cochrane,  Esq.,  of  Clippens,  in  the  parish  of  Kilbarcban 
and  county  of  Renfrew,  late  first  member  of  the  Medical  Board  of 
Bengal,"  Ac. ;  and  he  renewed,  almost  in  the  words  of  the  will  of 
1818,  the  bequest  to  Raheem  Beebee,  but  said  nothing  of 
*  276    any  provision  *  for  his  daughter  Susan.     He  devised  bis 
estates  to  his  two  sons,  and  failing  them  and  their  issue,  to 
"  the  eldest  lawful  son  of  Mrs.  Susan  Cochrane  or  Moorhouse,  wife 
of  Lieutenant  Moorhouse,  &c.,  and  who  shall  assume  and  bear  the 
surname  and  arms  of  Cochrane,"  and  in  default  of  her  having  a 
son,  to  be  equally  divided  amongst  her  other  lawful  children. 
This  testamentary  disposition  was  duly  executed  in  Scotland.    In 
November,  1829,  the  testator  returned  to  Paris,  and  at  first  re- 
sumed possession  of  his  furnished  apartments  in  the  Boulevard  des 
Capucines ;  but  early  in  1830  he  took,  on  a  lease  for  three  years, 
determinable  at  three  months'  notice,  some  very  large  apartments 
in  the  Place  VendSme,  and   furnished   them  very  expensively, 
bringing  also  some  articles  of  furniture  from  Clippens  (as  to  which 
he  constantly  corresponded  with  Crow),  and  setting  up  a  large  es- 
tablishment in  servants,  horses,  and  carriages.     At  the  latter  end 
of  1830  the  son,  Peter,  married.     On  the  18th  June,  1831,  the  tes- 
tator, being  then  in  ill  health,  began  a  journey  to  England,  leaving 
his  establishment  in  the  Place  Yenddme,  but  accompanied  by  his 
two  sons  and  a  physician  ;  he  only  reached  Beauvais  on  the  even- 
ing of  that  day,  and  there  died. 

The  testamentary  disposition  of  1829  was,  in  December,  1831, 
proved  as  his  last  will  and  testament. 

In  March,  1832,  the  appellants  filed  a  bill  against  the  executors 
and  all  necessary  pKrties,  setting  forth  the  facts  relating  to  the 
promise  to  provide  for  the  daughter  Susan,  and  claiming  not  only 
the  2000/.  mentioned  in  the  letter  to  Mr.  Thomas,  but  also  the  lac 
of  rupees  mentioned  in  the  wills  of  1818  and  1821,  and  alleging 
that  the  testator,  in  making  the  deed  of  settlement  and  dispo- 
sition in  1829,  had  no  intention  to  revoke  the  previous  gifts. 
The  bill  was  afterwards  amended,  and  the  claim  in  respect  of 
the  lac  of  rupees  was  not  insisted  on,  but  the  liability  of  the 
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*  testator's  estate  to  make  good  the  20007.,  aud  a  settle-  *  277 
meut  of  that  sum,  made  in  September,  1826,  on  the  occa- 
sion of  Susan's  marriage,  in  virtue  of  the  authority  given  in  the 
testator's  correspondence,  were  insisted  on.  In  September,  1884, 
Mrs.  Gochraue  died.  The  son  John  died  in  April,  1835,  unmar- 
ried; the  son  Peter  died  in  the  following  July,  without  issue. 
His  widow  married  a  Mr.  Barton,  who  died,  and  she  afterwards 
married  Mr.  Lord,  the  respondent,  who,  having  taken  out  the 
necessary  letters  of  administration,  became  the  personal  represen- 
tative of  Mrs.  Fearon  Cochrane  and  her  two  sons,  Peter  and  John. 
In  May,  1835,  the  then  yice-Ghancellor  of  England  made  a  de- 
cree in  favour  of  the  appellants,  so  far  as  regarded  the  20002. 

Other  proceedings  were  afterwards  taken  in  Chancery,  and  the 
appellants  set  up  a  claim  that  there  had  been  a  marriage  between 
the  testator  and  Baheem  Beebee,  and  alleged  that  if  they  should 
fail  in  establishing  that  marriage  the  appellant,  Susan  Moorhouse, 
was  entitled  to  a  share  of  Dr.  Cochrane's  property  by  virtue  of  the 
law  of  France,  in  which  country  they  insisted  that  he  was  domi- 
ciled at  the  time  of  his  death.  This  new  claim  became  the  subject 
of  a  reference  to  the  Master,  who  in  July,  1847,  made  his  report, 
finding  that  Dr.  Peter  Cochrane,  the  testator,  was  domiciled  at  the 
date  of  his  will,  and  at  the  hour  of  his  death,  in  Scotland.  This 
report  was  afterwards  confirmed. 

In  December,  1851,  this  bill  was,  by  a  decree  ^  of  the  Master  of 
the  Rolls,  dismissed,  but  without  costs.  On  appeal,  the  Lords 
Justices,  in  July,  1852,  confirmed  his  Honour's  decree. 

There  were  questions  raised  and  argued  as  to  the  fact 
of  the  alleged  marriage  with  Raheem  Beebee,  and  as  to  *  the  *  278 
right  of  the  appellants  to  have  a  commission  sent  out  to 
India  to  take  evidence  on  the  subject,  and  also  as  to  the  effect  of 
the  testamentary  disposition  of  1829  operating  as  a  revocation  of 
the  wills  of  1818  and  1819,  so  as  to  defeat  the  gift  of  the  lac 
of  rupees  to  the  testator's  daughter  Susan.  The  various  matters 
in  discussion  came  before  Vice-chancellor  Eindersley,  who,  on  the 
14tb  February,  1859,  pronounced  a  judgment^  adverse  to  the  ap- 
pellants. Other  proceedings  followed,  and  finally  orders,  dated 
18th  July,  1859,  12th  June,  1860,  and  19th  April,  1861,  were 
made,  founded  on  that  judgment.  All  the  questions  raised  below 
were  argued  on  this  appeal,  but  the  only  matter  ultimately  de- 

1  lb  Beav.  841.  *  4  Drewry,  866. 
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cided  by  the  House  which  calls  for  a  report,  was  that  relating  to 
the  question  of  domicile. 

Mr,  Bolt  and  Mr.  Glasse  (^Mr.  R.  Q-.  Welford  was  with  them), 
for  the  appellants.  —  The  evidence  here  shows  that  the  testator 
had  abandoned  his  Scotch  domicile,  and  had  adopted  a  domicile  in 
France.    In  Scotland  his  wife,  to  whom  he  appeared  to  be  much 
attached,  and  who  certainly  had  the  greatest  influence  over  him, 
was  not  visited  by  the  families  in  the  neighbourhood.    This  was  a 
potent  motive  for  him  to  abandon  his  Scotch  domicile,  and  as  she 
was  much  younger  than  himself,  and  he  could  not  bring  her  back 
to  Glippens,  his  quitting  that  place  might  well  be  assumed  to  be 
quitting  it  for  ever.    They  referred  to  numerous  expressions  in 
letters  of  the  testator,  which  indicated  that  he  had  no  intention  of 
returning  to  Scotland,  and  contended  that  the  conversation  with 
Grow,  and  expressions  similar  to  that  conversation  contained  in 
some  of  the  testator's  letters,  were  merely  used  with  the  in- 
*  279    tention  to  mislead,  as  the  testator  did  not  choose  to  *  have  it 
thought  that  he  was  driven  away  from  the  place ;  but 
nevertheless,  it  was  his  fixed  purpose  never  to  return  there.    The 
motive  for  adopting  a  French  domicile  was  ample  enough,  and  the 
length  of  residence  in  France  was  in  accordance  with  the  motive. 
That  long  residence  effectuated  a  change  of  domicile.    In  JBempde 
V.  Johnstone^  Lord  Chancellor  Loughborough  expressed  himself  so 
as  clearly  to  show  that  the  only  place  of  residence  which  "  could 
not  be  referred  to  as  adopted  for  an  occasional   and  temporary 
purpose  "  was  the  place  of  domicile.    Now  Anderson  v.  LaneuvUU^ 
establishes,  that  a  residence  in  a  country  until  the  death  of  a  par- 
ticular individual  shall  happen  is  not  a  residence  for  a  temporary 
purpose.     Here  the  testator  never  intended  to  leave  his  French 
residence  during  the  life  of  his  wife.    If  a  man  goes  to  a  particu- 
lar country,  believing  that  his  health  will  not  permit  him  to  live 
elsewhere,  his  residence  there  constitutes  a  domicile,  JForbes  v. 
Forbes j^  and  other  equally  strong  motives  for  a  continued  residence 
in  any  particular  place  must  have  the  same  effect,  Aikman  y.  Aih- 
man.^    Munro  v.  Munro  ^  does  not  contradict  that  principle,  but 
was  decided  on  the  proof  there  given  that  the  long-continued  resi- 

»  8  Ves.  198.  ♦  8  Macq.  Scotch  App.  854. 

•  9  Moore,  P.  C.  826.  •  7  Clark  &  F.  842. 

•  Kay,  341. 
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dence  in  London  was,  from  the  beginning,  only  intended  to  be  tem- 
porary, and  had  been  continued  from  temporary  causes,  with  the 
constantly  recurring  declaration  of  Munro  that  he  was  about  to 
return  to  Scotland.  In  The  Attorney- General  v.  Pottinger^  Mr. 
Baron  Bramwell  put  the  matter  thus,  that  the  intention  to  reside 
must  be  taken  to  be  in  that  place  where  he  had  taken  up  his  resi- 
dence permanently,  or,  as  being  a  more  correct  expression, 
**  for  an  indefinite  time  "  —  a  description  which  *  in  this  *  280 
case  would  apply  directly  to  France.  In  The  Attorney- 
General  v.  Rowe^  the  domicile  of  origin  would  have  been  held  to 
be  abandoned,  and  a  new  one  acquired,  but  that  the  circumstances 
there  contradicted  any  intention  of  that  kind  ;  here  they  favour  it, 
and  can  only  be  understood  in  connection  with  such  an  intention. 
In  Blctckbum  v.  Vaughan^  before  Sir  John  Dodson,  in  July,  1867, 
the  fact  of  breaking  up  an  establishment  in  this  country,  and  tak- 
ing the  lease  of  a  house  in  France,  was  held  sufficient  to  show  a 
change  of  domicile.  [Lord  Chelmsford.  —  There  the  man  sold 
all  his  furniture  when  he  went  away  to  France.  Lord  Cran- 
WORTH.  —  And  he  had  married  a  French  wife,  and  had  given  up 
his  office  in  this  country.]  The  facts  here  are  equally  strong  to 
show  an  intention  to  give  up  the  Scotch  domicile,  and  to  acquire  a 
French  one.  If  so,  then  the  appellant,  Mrs.  Susan  Moorhouse 
(there  being  no  legitimate  children  left)  is  entitled,  by  the  law  of 
France,*  to  a  share  of  the  property  of  Dr.  Cochrane,  as  being  his 
acknowledged  natural  child. 

The  Solicitor' General  (^Sir  It.  Palmer^  and  Mr.  Anderson  (with 
whom  were  Mr.  E.  F.  Smith,  Mr.  Morrie,  Mr.  W.  Pearson,  Mr. 
Jackson,  and  Mr.  Lord),  for  the  several  respondents,  were  not  called 
on.* 

March  19. 

Lord  Cranworth.  —  My  Lords,  this  case  has  occupied  your 
Lordships  in  a  very  full  discussion  four  days,  and  having  heard 
the  address  of  two  learned  counsel  at  great  length  for  the 
*  appellants,  and  having,  with  the  concurrence  of  both  my   *  281 

"  6  H.  &  N.  788,  747.  •  Not  reported. 

*  1  Hurl.  &  C.  81. 

*  ETidence  of  French  advocates  had  been  taken  on  this  point. 

*  The  argaments  for  the  appellants  concluded  on  the  16th  March,  just  as  the 
Honse  was  about  to  adjourn.  The  judgment  was  pronounced  at  the  sitting  of 
tbe  Honse  on  the  19th  March. 
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noble  and  learned  friends  who  sat  with  me  to  hear  the  case, 
come  to  the  conclusion  that  the  judgment  of  the  Yice-Chancellor 
was  right  in  omnHnUy  we  might  perhaps  have  felt  ourselves  entire- 
ly justified  in  acting  upon  what  used  to  be  the  practice  of  this 
House  in  similar  cases,  namely,  that  of  saying  simply  that  this 
House  concurred  in  the  judgment  of  the  Court  below  without  giv- 
ing  any  reasons  for  the  decision  at  which  we  have  arrived.  But  as 
the  case  is  one  of  considerable  importance,  and,  in  some  respects, 
of  novelty^  I  have  thought  it  right  to  state  shortly  to  your  Lord- 
ships  the  grounds  on  which  I  have  arrived  at  the  same  conclusion 
with  the  Vice-Chancellor.  [His  Lordship  having  very  fully  stated 
the  grounds  on  which  he  believed  that  there  had  been  no  marriage 
between  the  testator  and  Baheem  Beebee,  and  that  no  further  in- 
quiry would  more  thoroughly  elicit  the  truth  upon  that  matter, 
proceeded  thus  :  ]  I  shall  say  very  little  on  the  other  two  points  of 
the  case,  because  they  appear  to  me  to  be  clear  beyond  the  possi- 
bility of  controversy.  This  testator  was  a  Scotchman  ;  there  is  no 
doubt  that  his  domicile  of  origin  was  Scotch.  He  went  to  India, 
and  he  acquired  what  we  must,  on  the  authorities,'  admit  to  be  a 
different  domicile  from  that  which  he  had  when  he  went  there, 
namely,  an  Anglo-Indian  or  a  Scoto-Indian  domicile.  He  acquired 
that  which,  upon  the  authorities,  is  called  an  Anglo-Indian  domi- 
cile, so  that  if  he  had  died  there,  or  had  died  before  he  had  estab- 
lished himself  anywhere  else,  his  property  would  have  been  admin- 
istered according  to  the  law  of  England.  But  that  he  always  in- 
tended) if  he  returned  to  Europe,  to  come  back  to  Scotland,  is,  to 
my  mind,  perfectly  clear.    In  one  letter  he  says  he  does  not  tliink 

he  shall  like  the  climate  of  the  country  ;  but  in  another  let- 
*  282   ter  he  says  that  his  *  present  notion  is  that  he  shall  take  a 

house  in  Edinburgh,  and  live  in  the  country  in  the  summer. 
But  it  is  clear  that  he  always  contemplated  that  when  he  returned 
to  Europe  he  should  go  to  Scotland. 

He  returned  vid  England.  When  he  did  go  to  Scotland  he 
travelled  about  the  country  for  nearly  a  year.  His  sister,  who  was 
occupying  the  old  family  house  at  Clippens,  died  in  the  year  1820. 
He  then  took  possession  of  it,  and  to  all  intents  and  purposes  re- 
sumed the  domicile  which  he  had  before  he  started  as  a  young  maa 
to  India.  I  do  not,  my  Lords,  go  into  details,  for  they  are  really 
such  as  to  render  the  question  one  that  admits  of  no  possible 
doubt.    He  seems  to  have  been  fond  of  society,  and  to  have  taken 
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pleasare  in  collecting  quantities  of  wine,  and  numbers  of  Arab 
horses  and  brood  mares.  He  built  stables,  and  took  a  great  inter- 
est throughout  in  Clippens.  He  entered  into  negotiations  for  the 
purchase  of  adjoining  property,  and  was  to  all  intents  and  pur- 
poses a  domiciled  Scotchman —  re-domiciled,  I  should  say,  having 
resumed  his  domicile  of  origin.  Did  he  leave  Scotland  ?  And 
why  did  he  do  so  ?  He  left  Scotland  partly  with  a  view  to  educate 
his  children  ;  partly  on  account  of  his  own  health,  finding,  as  he 
said,  the  climate  of  Scotland  too  cold  and  damp ;  partly,  and  it  is 
suggested  mainly,  if  not  entirely,  because  of  the  conduct  of  his 
.wife  towards  one  of  the  servants  —  a  man  who  certainly  shows 
traces  of  education  in  his  letters,  but  who  either  was  or  had  been 
in  the  situation  of  a  groom  —  which  led  to  scandalous  reports  in 
the  neighbourhood,  and  made  his  residence  in  Scotland,  at  Clip- 
pens,  very  uncomfortably.  For  all,  or  some,  or  one  of  these  mo- 
tives he  quitted  Clippens ;  he  went  first  to  Berne,  where  he  sent 
his  children  to  school  at  Hoffwyl  for  a  few  months,  and  went 
to  Paris,  and  eventually  established  himself  in  a  *  house  or  *  283 
apartments  which  he  took  unfurnished,  and  for  which  he 
got  expensive  furniture,  meaning,  if  you  please,  to  live  there  al- 
ways. But  then  that  does  not  change  the  domicile.  In  order  to 
acquire  a  new  domicile,  according  to  an  expression  which  I  believe 
I  used  on  a  former  occasion,  and  which  I  shall  not  shrink  on  that 
account  from  repeating,  because  I  think  it  is  a  correct  statement 
of  the  law,  a  man  '^  must  intend  quatenus  in  illo  exuere  patriam.^*  ^ 
It  is  not  enough  that  you  merely  mean  to  take  another  house  in 
some  other  place,  and  that  on  account  of  your  health,  or  for  some 
other  reason,  you  think  it  tolerably  certain  that  you  had  better  re- 
main there  all  the  days  of  your  lire.  That  does  not  signify  ;  you 
do  not  lose  your  domicile  of  origin,  or  your  resumed  domicile, 
merely  because  you  go  to  some  other  place  that  suits  your  health 
better,  unless,  indeed,  you  mean  either  on  account  of  your  health, 
or  for  some  other  motive,  to  cease  to  be  a  Scotchman  and  become 
.an  Englishman,  or  a  Frenchman,  or  a  German.  In  that  case,  if 
you  give  up  every  thing  you  left  behind  you,  and  establish  your- 
self elsewhere,  you  may  change  your  domicile.  But  it  would  be  a 
most  dangerous  thing  in  this  age,  when  persons  are  so  much  in  the 
habit  of  going  to  a  better  climate  on  account  of  health,  or  to 
another  country  for  a  variety  of  reasons,  for  the  education  of  their 

^  Whicker  v.  Hume,  7  H.  L.  Cas.  159. 
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children,  or  from  caprice,  or  for  enjoyment,  to  say  that  by  going 
and  living  elsewhere,  still  retaining  all  your  possessions  here,  and 
keeping  up  your  house  in  the  country,  as  this  gentleman  kept  up 
bis  house  at  Clippens,  yon  make  yourself  a  foreigner  instead  of  a 
native.  It  is  quite  clear  that  that  is  quite  inconsistent  with  all  the 
modem  improved  views  of  domicile. 

*  284       *  My  Lords,  without  going  into  the  case,  I  dispose  of  this 

part  of  the  case  by  saying  that  in  my  opinion  the  appellants 
have  wholly  failed  to  make  out  any  intention  whatever  on  the  part 
of  Dr.  Cochrane  of  abandoning  his  Scotch  domicile.  Then,  my 
Lords,  the  question  how  his  property  would  be  distributed  if  he 
had  acquired  a  French  domicile  does  not  arise. 

The  result  is,  that  I  cannot  but  think  that  the  judgment  of  the 
Yice-Chancellor  was  perfectly  right.  I  must  further  add  tliat  I 
think,  especially  with  relation  to  the  other  matters,  that  this  appeal 
ought  never  to  have  been  brought,  and  that  your  Lordships  ought 
to  dismiss  it,  and  to  dismiss  it  with  costs. 

Lord  Chelmsford.  —  I  agree  with  my  noble  and  learned  friend 
who  has  just  addressed  your  Lordships,  on  every  point. 

[His  Lordship  went  very  minutely  into  the  evidence,  and  having 
disposed  of  the  questions  of  fact,  said  :]  I  think  that  these  obser- 
vations exhaust  the  whole  question  upon  the  first  head  with  regard 
to  the  Indian  marriage  and  the  refusal  to  grant  a  commission,  in 
which  I  think  the  Yice-Chancellor  is  entirely  right ;  and  I  now 
proceed  to  the  second  question  whether  Dr.  Cochrane  had  before 
his  death  acquired  a  domicile  in  France. 

There  is  no  doubt  whatever  that  the  domicile  of  origin  in  this 
case  was  Scotland ;  that  Dr.  Cochrane  afterwards  acquired  an 
Anglo-Indian  domicile ;  that  he  returned  to  tliis  country  from 
India  in  the  year  1818  ;  and  that  either  in  the  year  1820,  or  some 
later  period,  he  had  resumed  his  domicile  of  origin  in  Scotland  ; 
and  the  only  question  for  your  Lordships  to  determine  here  is, 
whether  he  ever  abandoned  that  resumed  domicile  of  origin,  and 
acquired  a  new  domicile  in  France.     The  difficulty  of  get- 

*  285    ting  a  *  satisfactory  definition  of  domicile  which  vrill  meet 

every  case  has  often  been  admitted,  and  every  attempt  to 
frame  one  has  hitherto  failed.  With  every  respect  for  the  Vice- 
Chancellor's  precision  and  accuracy  of  judgment,  I  cannot  adopt 
the  one  which  he  proposes.    The  definition  of  an  acquired  domi- 
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cile  which  he  suggests  is,  "  The  place  in  which  a  person  has  volun- 
tarily fixed  the  habitation  of  himself  and  his  family,  not  for  a 
mere  special  and  temporary  purpose,  but  with  a  present  intention 
of  making  it  his  permanent  home,  unless  and  until  something 
which  is  unexpected,  or  the  happening  of  which  is  uncertain,  shall 
occur  to  induce  him  to  adopt  some  other  permanent  home." 

My  Lords,  I  pointed  out,  in  the  course  of  the  argument,  that 
this  definition  would  reach  the  case  of  a  person  of  delicate  health 
going  to  a  milder  climate,  with  a  determination  to  remain  there 
until  his  health  was  completely  restored,  and  that  Lord  Campbell, 
in  Johnstone  v.  Beattie^  liad  put  that  very  case  as  one  in  which 
an  existing  domicile  could  not  be  lost  and  a  new  one  acquired. 

The  learned  counsel  for  the  appellants  contended  for  a  definition 
of  domicile  far  less  precise  and  exact  than  any  which  has  ever  been 
suggested.  They  argued  that  a  domicile  was  acquired  whenever 
a  person  went  to  reside  in  a  place  for  an  indefinite  time. 

Now,  this  definition  and  that  of  the  V  ice-Chancellor  appear  to 
me  to  be  liable  to  exception,  in  omitting  one  important  element, 
namely,  a  fixed  intention  of  abandoning  one  domicile  and  per- 
manently adopting  another.  The  present  intention  of  making  a 
place  a  person's  permanent  home  can  exist  only  where  he  has  no 
other  idea  than  to  continue  there,  without  looking  forward 
to  any  *  event,  certain  or  uncertain,  which  might  induce  *  286 
him  to  change  his  residence.  If  he  has  in  his  contempla- 
tion some  event  upon  the  happening  of  which  his  residence  will 
cease,  it  is  not  correct  to  call  this  even  a  present  intention  of  mak- 
ing it  a  permanent  home.  It  is  rather  a  present  intention  of  mak- 
ing it  a  temporary  home,  though  for  a  period  indefinite  and  con- 
tingent. And  even  if  such  residence  should  continue  for  years, 
the  same  intention  to  terminate  it  being  continually  present  to  the 
mind,  there  is  no  moment  of  time  at  which  it  can  bo  predicated 
that  there  has  been  the  deliberate  choice  of  a  permanent  home. 

In  a  question  of  change  of  domicile  the  attention  must  not  be 
too  closely  confined  to  the  nature  and  character  of  the  residence 
by  which  the  new  domicile  is  supposed  to  have  been  acquired.  It 
may  possibly  be  of  such  a  description  as  to  show  an  intention  to 
abandon  the  former  domicile  ;  but  that  intention  must  be  clearly 
and  unequivocally  proved.  What  was  said  by  my  noble  and 
learned  friend  Lord  Wensleydale  in  Aikman  v.  Aikman  ^  lays  down 

*  10  Clark  &  F.  189.  *  3  Macq.  Scotch  App.  877. 
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the  rule  upon  this  subject  very  clearly :  "  Every  man's  domicile  of 
origin  "  (and  this  is  to  be  considered  as  a  domicile  of  origin  re- 
sumed) ^'  must  be  presumed  to  continue  until  he  has  acquired  an- 
other sole  domicile  by  actual  residence,  with  the  intention  of 
abandoning  his  domicile  of  origin.  This  change  must  be  animo 
et  factOy  and  the  burden  of  proof  unquestionably  lies  upon  the 
party  who  asserts  that  change." 

The  difficulty  in  the  way  of  the  appellants  is  greater  in  this  case, 
as  they  seek  to  supplant  the  resumed  domicile  of  origin  by  a 
foreign  domicile.  I  quite  agree  with  what  my  noble  and 
*  287  learned  friend  Lord  Cranworth  said  in  *  Whicker  v.  Hume:^ 
''  You  may  much  more  easily  suppose  that  a  person,  having 
originally  been  living  in  Scotland,  a  Scotchman,  means  perma- 
nently to  quit  it  and  come  to  England,  or  vice  verad^  than  that  he 
is  quitting  the  United  Kingdom,  in  order  to  make  his  permanent 
home  where  he  must  for  ever  be  a  foreigner,  and  in  a  country 
where  there  must  always *be  those  difficulties  which  arise  from  the 
complication  that  exists,  and  the  conflict  between  the  duties  which 
you  owe  to  one  country  and  the  duties  which  you  owe  to  the  other. 

The  question,  therefore,  which  must  first  be  determined  is, 
whether  Dr.  Cochrane  had  purposely  and  actually  abandoned  his 
Scotch  domicile  with  the  intention  never  to  return  to  it.  If  he 
had  not,  it  is  quite  immaterial  what  was  the  character  of  his  resi- 
dence in  France,  for  as  long  as  his  former  domicile  continued  he 
could  not  acquire  another  which  would  supplant  it. 

In  this  view  it  is  immaterial  to  ask  what  were  the  motives  which 
induced  Dr.  Cochrane  to  quit  Scotland.  It  may  be  assumed  to  be 
the  most  abiding  motive  of  those  to  which  his  departure  has  been 
attributed ;  but  I  think  with  my  noble  and  learned  friend,  that  it 
is  perfectly  clear  that  he  never  intended  to  abandon,  and  never  did 
abandon,  his  domicile  of  origin.  He  certainly  had  a  great  regard 
for  Clippens,  as  his  paternal  home,  and  he  seemed  to  have  consid- 
ered the  establishment  of  a  family  of  Cochranes  of  Clippens  with 
some  emotions  of  pride  and  satisfaction.  Upon  his  departure  for 
the  Continent,  where  he  expected,  and  where  it  was  probable  that 
he  might  remain  for  some  time,  he  made  very  careful  arrange- 
ments for  keeping  up  the  house  and  grounds  at  Clippens.  He 
gave  instructions  to  Crow,  the  gardener,  to  take  care  to 
*288    keep  the  gardens  *and  grounds  in  a  proper  state,  and  he 

M  H.  L.  Cas.  124,  159. 
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also  employed  a  person  to  look  after  the  live  animals,  for  which 
he  seems  to  have  had  a  very  great  regard.  I  lay  no  great  stress 
upon  the  fact  of  the  furniture  having  been  packed  up  appar- 
ently for  removal,  which  might  be  for  its  safe  custody  merely,  or 
on  the  fact  of  his  having  sent  his  plate  to  the  bankers  at  Paisley. 
But  I  do  think  it  is  a  most  important  circumstance,  that  during 
the  whole  time  of  his  residence  in  France  he  was  constantly  corre- 
sponding with  Crow,  the  person  who  had  been  left  in  charge  of  the 
house  and  grounds,  and  giving  him  most  minute  instructions  with 
regard  to  the  mode  in  which  the  property  was  to  be  dealt  with 
during  his  absence.  That  he  contemplated  a  return  to  Glippens, 
and  to  make  it  the  residence  of  his  family,  I  think  is  also  appar- 
ent, from  his  having  negotiated  for  the  purchase  of^two  small 
farms,  which  he  intended  to  throw  into  Clippens,  and  from  his 
having  entered  into  a  contract  for  a  neighbouring  property  called 
Byraes,  which  he  had  actually  agreed  to  purchase  for  6000Z.,  the 
contract  for  which  was  completed  after  his  death.  Perhaps,  also, 
it  is  not  an  imimportant  circumstance  to  remark,  that  in  his  trust 
disposition  of  1829  he  describes  himself  as  of  Clippens.  There 
are  proved  on  this  occasion,  as  there  usually  are  in  such  cases, 
written  and  oral  declarations  which  conflict  with  each  other.  I 
lay  no  great  stress,  as  your  Lordships  probably  would  not  incline 
to  do,  upon  casual  expressions  of  preference  for  one  country  over 
another  at  different  periods.  The  feelings  at  the  moment  may 
dictate  them,  or  the  changing  circumstances  of  life ;  even  a 
change  of  weather,  the  difference  between  a  bright  and  gloomy 
day,  may  make  all  the  difference  in  the  expressions  of  attachment 
to  one  place  or  to  another  ;  but  I  do  lay  very  considerable  stress 
upon  declarations  made  to  parties  to  whom  he  would  be 
likely  to  reveal  his  intentions,  *  those  declarations  not  being  *  289 
casual  and  occasional,  but  repeated  from  time  to  time,  and 
evincing  a  strong  determination  to  carry  into  effect  the  objects 
which  he  states. 

Of  course  I  am  alluding  here  to  the  important  depositions  of 
the  appellants,  Mr.  and  Mrs.  Moorhouse.  We  have  the  state- 
nients  of  both  of  them  at  a  time  when  they  had  no  interest  what- 
ever to  misrepresent  the  matter  one  way  or  the  other.  Mr.  Moor- 
house says,  ''I  had  several  conversations  with  the  said  Peter 
Cochrane  on  the  occasion  of  my  visiting  him  in  Paris,  in  the  year 
1830,  touching  his  intention  to  return  to  Scotland,  and  touching 
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his  intention  to  reside  permanently  in  Scotland,  and  also  tonching 
his  residence  at  Paris.  On  each  and  every  such  occasion  the  said 
Peter  Cochrane  expressed  himself  as  intending  to  return  to  Scot- 
land, to  make  that  his  permanent  place  of  abode.  He  spoke,  I 
think,  of  adding  two  wings  to  his  house  at  Clippens,  and  of  various 
other  improvements."  He  makes  other  declarations  quite  as 
forcible  and  strong,  and  he  ends  by  saying,  ^'  My  impression  and 
belief,  from  what  passed  in  conversation  between  me  and  the  said 
Peter  Cochrane,  is,  that  the  said  Peter  Cochrane  intended  to  re- 
turn to  Scotland,  and  take  up  his  permanent  abode  there,  and  that 
he  did  not  intend  to  reside  permanently  at  Paris,  or  at  any  other 
place  in  the  kingdom  of  France."  It  was  suggested  by  the 
counsel  for  the  appellants,  that  all  the  declarations  which  Dr. 
Cochrane  has  made  with  regard  to  his  return  to  Scotland,  must  be 
taken  to  have  been  made  for  the  purpose  of  deceiving  the  persons  to 
whom  they  were  addressed,  and  that  he  really  had  no  such  inten- 
tion ;  that  he  was  disgusted  with  Scotland,  and  was  determined  to 
abandon  it  for  ever.  I  do  not  think  that  that  observation  was  ap- 
plied to  these  particular  depositions  of  the  Moorhouses. 
*  290  *  At  all  events,  if  it  had  been,  I  do  not  think  that  it  would 
be  in  the  slightest  degree  applicable. 

But,  then,  a  period  arrives  when  the  Moorhouses  have  instituted 
their  own  suit,  and  when  it  becomes  important  for  their  own  pur- 
poses to  make  out  that  there  was  a  domicile  acquired  in  France ; 
and  then,  they  being  under  examination  on  their  own  behalf,  a 
question  is  put  to  them  of  an  extraordinary  and,  I  should  venture 
to  think,  an  irregular  kind.  After  his  stating  some  information 
he  had  received  with  regard  to  Pearson,  and  so  on,  this  question  is 
put :  ^'  Having  obtained  the  additional  information  you  did  from 
the  depositions  in  Cochrane  v.  Cochrane^  and  the  subsequent  infor- 
mation you  received,  did  you  retain  the  impression  expressed  in 
your  depositions,  that  Dr.  Cochrane  intended  to  return  to  reside 
in  Scotland  ?  "  That  question  ought  not  to  have  been  allowed  to 
be  put ;  of  course  the  answer  might  have  been  expected,  "  Cer- 
tainly not ;  I  considered  he  neither  could  nor  would  return  to  reside 
in  Scotland." 

This  information  might  have  erased  the  impressions  from  his 
mind  which  previous  repeated  conversations  with  Dr.  Cochrane 
had  made  upon  him.  But  it  could  not  efface  the  conversations 
themselves ;  and  your  Lordships  are  not  to  consider  in  these  cases 
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what  is  the  impression  of  the  witness,  except  he  gives  you  the  con- 
versation from  which  his  impression  results.  You  are  to  consider 
for  yourselves  whether  the  declarations  which  are  proved  indicate 
an  intention  to  return  or  to  remain  in  the  place  where  he  was. 
Then,  is  it  possible,  I  ask,  to  have  stronger  proof,  coupled,  of 
course,  with  all  the  other  facts  of  the  case,  to  show  that  Dr.  Coch- 
rane intended,  that  he  had  it  in  his  mind  and  his  heart,  to  return 
to  Scotland,  to  live  and  probably  to  die  there. 

My  Lords,  I  have  suggested  that,  possibly,  a  residence 
♦  in  a  foreign  country,  or  in  another  place  than  the  original  *  291 
domicile,  might  be  sufficient  in  itself  to  establish  the  fact  of 
a  change  of  domicile  ;  but  in  this  case  there  is  nothing  whatever  in 
the  residence  at  Paris  which  shows  in  any  way  that  there  was  a 
permanent  intention  in  the  mind  of  Pr.  Cochrane  to  reside  there. 
He  takes  apartments  in  the  Boulevard  des  Capucines,  and  he 
afterwards  takes  a  lease  of  apartments  in  the  Place  VendSme  for 
three  years,  but  determinable  at  three  months'  notice,  and  he  fur^ 
uishes  these  apartments.  There  is  nothing  whatever  in  the  char- 
acter of  this  residence  which  can  countervail  all  the  other  facts 
which  indicate  the  intention  of  Dr.  Cochrane  to  leave  France  at 
some  future  time,  and  to  take  up  his  abiding  residence  in  Scot- 
land. Under  these  circumstances,  I  quite  agree  with  my  noble 
and  learned  friend,  that  there  can  be  no  doubt  in  this  case  that 
Dr.  Cochrane  never  intended  to  abandon,  and  never  did  in  fact 
abandon,  his  domicile  in  Scotland. 

Under  all  these  circumstances,  I  consider  that  the  Vice  Chancel- 
lor has  been  right  throughout,  and  that  his  decree  ought  to  be 
affirmed,  and  that  the  appeal  must  be  dismissed,  and,  I  regret 
to  add  (as  suggested  by  my  noble  and  learned  friend),  with 
costs. 

LoBD  Kjngsdown.  —  My  Lords,  the  opinions  which  your  Lord- 
ships have  expressed  have  entirely  exhausted  the  subject,  and  I 
have  only  to  express  my  concurrence  in  them,  and  in  the  most 
able  and  careful  and  satisfactory  judgment  in  which  the  Vice- 
Chancellor  in  the  Court  below  has  explained  the  grounds  of  his 
decision. 

Upon  the  question  of  domicile  I  would  only  wish  to  say  this, 
that  I  apprehend  that  change  of  residence  alone,  however 
long  and  continued,  does  not  effect  a  change  of  *  domicile,    *  292 
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as  regulating  the  testamentary  acts  of  the  individual.  It  may 
be,  and  it  is,  a  necessary  ingredient ;  it  may  be,  and  it  is,  strong 
evidence  of  an  intention  to  change'  the  domicile,  but  unless,  in 
addition  to  residence,  there  is  intention  to  change  the  domicile 
—  in  my  opinion  no  change  of  domicile  is  made  —  I  think  the 
distinction  which  has  been  taken  by  my  noble  and  learned  friend 
in  the  chair  is  a  perfectly  sound 'one.  The  same  has  been  adverted 
to  by  Dr.  Lushington  in  the  case  of  Hodgson  v.  De  Beaucheme} 
A  man  must  intend  to  become  a  Frenchman  instead  of  an  Eng- 
lishman.^ I  can  well  imagine  a  case  in  which  a  man  leaves  Eng- 
land with  no  intention  whatever  of  returning,  and  not  only  with 
no  intention  of  returning,  but  with  a  determination  and  certainty 
that  he  will  not  return.  Take  the  case  of  a  man  labouring  under 
a  mortal  disease.  He  is  informed  by  his  physicians  that  his  life 
may  be  prolonged  for  a  few  months  by  a  change  to  a  warmer 
climate  —  that  at  all  events  his  suffering  will  be  mitigated  by  such 
change.  Is  it  to  be  said  that  if  he  goes  out  to  Madeira  he  cannot 
do  that  without  losing  his  character  of  an  English  subject,  without 
losing  the  right  to  the  intervention  of  the  English  laws  as  to  the 
transmission  of  his  property  after  his  death,  and  the  construction 
of  his  testamentary  instruments.  My  Lords,  I  apprehend  that 
such  a  proposition  is  revolting  to  common  sense,  and  the  common 
feelings  of  humanity. 

I  confess  I  should  not  have  been  sorry  if  advantage  could  have' 
been  taken  of  this  case  in  order  to  express  your  Lordships'  opinion 
upon  some  vexed  points  of  the  law  of  domicile,  which  it  is  highly 
desirable  to  have  settled,  and  upon  which  I,  at  least,  enter- 
*  293  tain  very  strong  *  doubts ;  but  as  a  difference  of  opinion 
has  existed  upon  those  subjects,  and  upon  this  case  they  do 
not  necessarily  or  perhaps  properly  arise  for  your  Lordships'  de- 
termination, I  think  it  better  to  abstain  from  expressing  any 
opinion  upon  them.  In  this  case  itself,  I  think  that  in  the 
application  of  any  law,  or  any  rule  that  has  ever  been  estab- 
lished upon  the  subject  of  doiihicile,  there  cannot  be  the  least 
doubt  that  this  gentleman  retained  till  his  death  his  Scottish 
domicile. 

*  12  Moore,  P.  C.  C.  285. 

•  In  Udny  v.  Udny,  Law  Rep.  1  H.  L.  Sc.  460,  Lord  Westbury  said :  **  These 
words  are  likely  to  mislead,  if  they  were  intended  to  signify  that  for  a  change  of 
domicile  there  must  be  a  change  of  nationality,  that  is  of  natural  allegiance." 
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Ordered,  that  the  decree  of  the  12th  June,  1860,  and  the  order 
of  the  19th  April,  1861,  be  affirmed,  and  that  the  appeal  be  dis- 
missed, and  that  the  appellants  do  pay  to  the  respondents  the 
costs,  Ac. 

Lords'  Journals,  19th  March,  1863. 


CROSSLEY  V.  DIXON. 
1863.    March  6,  13. 

John  Crossley  and  others,  Appellants. 
Henry  Jackes  Dixon,  Eespondent. 

Patent.    License.     Validity.    Form  of  Order. 

While  a  person  is  using,  under  a  license,  a  patent  machine  and  paying  a  royalty 
for  its  use,  or  the  use  of  its  principle  embodied  in  any  other  machine,  he  can- 
not, in  a  proceeding  against  him  for  nonpayment  of  royalties  in  respect  of  the 
use  of  another  machine  alleged  to  embody  the  principal  of  the  patent  inven- 
tion, set  up  as  a  defence  that  the  patent  is  not  valid.  He  can  only  be  allowed 
to  contend  that  the  second  machine  does  not  embody  the  principle  of  the 
patent 

D.  had  verbally  agreed  with  C.  to  be  supplied  by  C.  with  machines  constructed 
according  to  patents  of  which  C.  was  the  owner,  and  to  pay  royalties  for  the 
use  of  such  machines,  and  for  the  use  of  any  machines  supplied  to  him  by  any- 
body else  which  embodied  the  principle  of  C.'s  patents.  D.  was  afterwards 
supplied  by  S.  with  machines,  on  the  use  of  which  C.  claimed  a  royalty  as  em- 
bodying the  principle  in  his  patents,  and  he  also  charged  D.  with  an  infringe- 
ment of  the  patents.  D.  defended  himself  against  the  claim,  denying,  first,  that 
the  agreement  amounted  to  a  license ;  secondly,  that  the  patents  were  valid ; 
thirdly,  that  there  had  been  any  infringement  The  Yice-Chancellor 
made  a  decree  in  favour  of  C.  *  directing  an  inquiry  only  on  the  ques-  *  294 
tion  of  infringement  The  Lords  Justices  retained  the  decree,  but  or- 
dered the  appeal  to  stand  over  till  G.  had  brought  "  any  action  he  might  be 
advised  " :  — 

Hddy  that  this  order  was  erroneous ;  that  the  verbal  agreement  must  be  treated 
as  a  license ;  that  D.  while  he  continued  to  act  under  that  license  could  not  dis- 
pute the  validity  of  the  patents,  and  that,  with  a  variation  of  some  words  in 
the  Vice-Chancellor's  order,  it  must  be  restored. 

The  Yice-Chancellor's  order  had  declared  that  the  defendant  is  not  entitled  to 
use  any  machine  in  the  construction  of  which  the  plain ti^s'  inventions,  or  in- 
ventions only  colorably  differing  from  them,  would  be  employed  without  paying 
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the  royalty,  as  if  the  carpet  had  been  manufactured  by  a  machine  of  the  plain- 
tiffs, &c.  This  order  was  varied  by  introducing  before  the  words  "  is  not  en- 
titled," these  words,  **  whilst  he  continues  to  use  the  machines  bought  of  the 
plaintiffs  under  the  agreement,"  or  "  during  the  continuance  of  the  agreement 
between  the  defendant  and  the  plaintiffs." 

The  appellants  in  August,  1860,  filed  their  bill  against  the  re- 
spondent, alleging  that  they  were  carpet  .manufacturers  at  Halifax, 
and  were  the  owners  of  certain  letters  patent,  granted  from  time 
to  time  for  inventions  applicable  to  the  carpet  manufacture,  par- 
ticularly such  as  were  mentioned  in  the  eighth  paragraph  of  the 
bill ;  that  they  were  accustomed,  in  consideration  of  the  payment 
of  a  royalty,  to  grant  licenses  to  different  persons  to  work  these 
patents,  with  all  the  improvements  applied  thereto  bj  the  plaintiffs 
themselves,  and  that  they  supplied,  if  required,  such  looms  to 
their  licensees  ;  that  the  defendant  was  a  carpet  manufacturer  at 
Kidderminster,  and  that  after  a  correspondence  (which  was  set 
forth  in  the  bill)  it  was  verbally  agreed  that  tlie  plaintiffs  should 
grant  to  the  defendant  a  license  to  use  the  plaintiffs'  patent  inven- 
tions, the  subjects  of  the  several  letters  patent  mentioned  in  para- 
graph, and  that  the  plaintiffs  should  supply  looms  to  the  defendant 

on  the  terms  in  the  bill  stated,  but  the  defendant  was  to 
*295    *be  at  liberty  to  have  his  looms  made  where  he  pleased 

provided  that  he  paid  the  royalty  to  the  plaintiffs.  The 
eighth  paragraph  of  the  bill  alleged  that  the  patents  therein  men- 
tioned were,  by  assignment  or  otherwise,  the  absolute  property  of 
the  plaintiffs.  The  paragraph  then  gave  a  list  of  fifteen  patents, 
among  which  were  one  by  Hill,  dated  11th  February,  1843 ;  one 
by  Bigelow,  11th  March,  1846  ;  one  by  Crossley,  and  others,  28th 
September,  1850 ;  one  by  Newton,  30th  January,  1851,  and  one 
by  Collier,  31st  December,  1851.  The  plaintiffs  supplied  the  de- 
fendant with  looms  to  the  number^  of  forty-one.  In  December, 
1854,  there  was  a  correspondence  between  them  arising  out  of  an 
offer  by  Sharpe  &  Co.  to  supply  the  defendant  on  more  advan- 
tageous terms,  in  which  offer  Sharpe  &  Co.  said, ''  we  will  guaran- 
tee the  user  of  it  against  the  cost  of  any  action  for  infringement 
of  any  other  patent."  The  bill  then  alleged  that  the  defendant 
had  purchased  from  Sharpe  &  Co.  twenty-three  looms,  which  they 
alleged  to  be  infringements  of  several  of  the  plaintiffs'  patents. 
The  bill  then  set  forth  some  facts  as  evidence  of  this  infringement, 
and  alleged  that  Sharpe  &  Co.  having  supplied  similar  looms  to  a 
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Mr.  Talbot,  another  of  their  licensees,  the  plaintifTs  brought  an  ac- 
tion against  him,  which  was  referred,  and  in  which  the  question 
was  raised  whether  Sharpens  looms  were  an  infringement  of  the 
plaintiffs'  patents,  and  the  arbitrator  decided  against  Mr.  Talbot. 
The  bill  charged  that  tlie  defendant  was  a  licensee  of  the  plain- 
tiffs, and  that  the  looms  supplied  to  him  by  Sharpe  &  Go.  were 
infringements  on  the  plaintiffs'  patents,  and  it  prayed  it  might  be 
declared  that  the  looms  supplied  by  Sharpe  &  Go.  to  the  defendant 
were  constructed  on  the  principle  of  the  plaintiffs'  inventions,  and 
that  the  defendant  was  bound  to  account  for  the  royalties 
due  thereon,  that  if  the  Gourt  should  be  *of  opinion  that  *296 
the  license  did  not  extend  to  the  looms  purchased  of  Sharpe 
k  Co.,  that  then  the  defendant  might  be  restrained  from  manufac- 
turing any  fabrics  the  subject  of  the  plaintiffs'  letters  patent  by 
means  of  the  said  looms,  and  that  accounts  might  be  directed,  and 
for  general  relief. 

The  defendant  in  his  answer  denied  that  he  was  a  licensee  as  al- 
leged in  the  bill,  and  declared  that  no  such  license  had  ever  been 
granted  to  him.  He  admitted  that  it  was  agreed  that  the  plaintiffs 
should  supply  him  with  looms  to  make  Brussels  and  velvet  pile 
carpets,  '^  but  no  specific  mention  was  made  of  any  alleged  letters 
patent  according  to  the  specifications  whereof  such  looms  were  to 
be  constructed  " ;  he  denied  any  knowledge  whether  the  letters  pat- 
ent mentioned  in  the  eighth  paragraph  had  been  granted,  or  whether 
the  plaintiffs  were  possessed  of  them.  He  admitted  having  been 
supplied  with  looms  by  the  plaintiffs,  and  alleged  that  he  could  not 
say  whether  they  were  constructed  according  to  the  principle  of 
the  plaintiff's  alleged  inventions ;  he  had  paid  the  royalties  due  on 
the  use  of  these  looms  ;  he  admitted  his  having  been  supplied  with 
eighteen  looms  by  Sharpe  &  Go. ;  he  could  not  tell  from  his  own 
knowledge  how  they  differed  from  the  alleged  patents  of  the  plain- 
tiffs, but  he  was  convinced  of  the  superiority  of  Sharpe's  looms, 
and  he  alleged  that  they  did  not  infringe  the  plaintiffs'  patents,  or 
any  part  thereof.  He  admitted  that  he  had  heard  of  the  Talbot 
case,  but  he  denied  that  Sharpe's  looms  were  infringements  of  the 
plaintiffs'  patent ;  and  (paragraph  20),  he  submitted  '^  to  the  Gourt 
whether  the  alleged  letters  patent  of  the  plaintiffs,  or  any  or  either 
of  them,  are  or  is  valid,  and  whether  the  several  inventions  which 
were  the  subject  thereof  respectively,  were  at  the  respective 
grants  thereof  new  or  useful ;  and  I  do  not  *  admit  that    *  297 
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the  said  letters  patent  respectivelj,  or  any  of  them,  are  good 
and  valid."  In  paragraph  23,  he  said,  ^^  I  deny  that  I  am  acting 
under  such  license  as  in  the  said  bill  is  alleged,  and  I  submit  that 
the  agreement  under  which  I  purchased  and  make  use  of  the  looms 
so  supplied  by  the  plaintiffs  extends  to  all  carpets  manufactured 
by  looms  which  embody  the  invention  embodied  in  the  plaintiffs' 
said  looms,  so  far  as  the  plaintiffs  are  entitled  to  the  exclusive  use 
or  application  of  such  inventions,  and  whether  such  looms  are  or 
were  constructed  by  the  plaintiffs,  or  by  any  other  person  or  per- 
sons." He  denied  (paragraph  24)  that  he  owed  any  thing  to  the 
plaintiffs  for  royalties  in  respect  of  carpets  manufactured  by  means 
of  the  looms  of  Sharpe  &  Co.,  and  repeated  his  denial  of  the  alleged 
infringement. 

A  motion  was,  on  the  26th  April,  1861,  made  by  the  appellants 
to  restrain  the  respondent  from  manufacturing  any  fabrics  the  sub- 
ject of  the  appellants'  letters  patent  by  means  of  the  looms  pur- 
chased of  Sharpe  &  Co.,  or  otherwise  of  infringing  the  appellants' 
letters  patent.  It  was  arranged  that  this  motion  for  an  injunction 
should  be  heard  with  the  motion  for  a  decree  in  the  cause.  On 
the  13th  November,  1861,  Vice-Chancellor  Sir  W.  P.  Wood  made 
a  decree,  declaring  that  the  defendant  became  accountable  to  the 
plaintiffs  for  the  royalties  agreed  to  be  paid  to  the  plaintifis  in  re- 
spect of  the  user  of  the  inventions  secured,  or  purporting  to  be  se- 
cured, by  the  letters  patent ;  that  the  defendant  was  not  entitled 
to  use  any  machine  in  the  construction  of  which  the  same  inven- 
tions, or  any  of  them,  or  any  inventions  only  colourably  differing 
therefrom,  shall  have  been  employed,  without  paying  the  royalty 
as  if  the  carpet  had  been  manufactured  by  a  machine  supplied  by 
the  plaintiffs.  And  his  Honour  directed  inquiries,  first, 
*  298  which  of  the  inventions  *  in  the  letters  patent  had  been  em- 
ployed in  the  machines  constructed  by  the  appellants  for  the 
respondent,  and,  second,  whether  any  of  them  had  been  used  in 
the  other  machines  supplied  to  the  respondent.  This  decree  was 
brought  by  appeal  before  the  Lords  Justices,  who,  on  the  22d 
February,  1862,  made  an  order  '^  that  the  said  appeal  do  stand 
over,  with  liberty  for  the  plaintiffs  within  two  months  from  the 
date  hereof  to  bring  such  action  or  actions  at  law  as  they  shall  be 
advised  ;  that  the  said  decree  is  not  to  be  given  in  evidence  upon 
the  trial  of  any  such  action." 
This  order  was  the  subject  of  the  present  appeal. 
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Sir  Hugh  Cairns  and  Mr.  OrachneU,  for  the  appellants.  —  The 
order  of  the  Lords  Justices  is  bad  in  substance  and  in  form.  It 
proceeded  on  the  supposition  that  while  the  respondent  still  con- 
tinued a  licensee  under  the  appellants  as  patentees,  he  was  at  lib- 
erty to  deny  the  validity  of  the  patents  which  he  had  the  license  to 
use.  That  is  erroneous.  As  long  as  he  continued  the  licensee *of 
the  appellants,  and  was  using  their  machines,  or  machines  con- 
structed on  the  principle  embodied  in  the  patents  of  which  they 
were  owners,  he  could  not  dispute  the  validity  of  those  patents. 
The  contract  being  proved,  as  it  really  was,  not  only  by  the  evi- 
dence, but  by  the  defendant's  own  answer,  and  being  perfectly  free 
from  illegality,  the  Court  of  Chancery  could  not  abdicate  its  func- 
tions, and  send  the  parties  to  law  to  try  the  value  of  the  considera- 
tion ;  it  was  bound  to  enforce  that  contract.  The  cases  on  this 
subject  are  all  in  one  way.  Ball  v.  Conder^  Taylor  v.  Hare^ 
Lawes  v.  Purser^  which  is  a  very  *  strong  case,  and  Noton  *  299 
▼.  Brooks.^  [The  Lord  Chancellor.  —  The  respondent 
admits  his  liability  to  pay  on  your  machines,  and  on  those,  though 
made  by  other  persons,  which  embody  your  inventions ;  but  he 
denies  that  those  made  by  Sharpe  &  Co.  do  embody  your  inven- 
tions. You  assert  that  they  do ;  then  the  only  question  for  the 
Court  is  the  identity  of  the  two  sets  of  machines.]  That  is  so  : 
the  order  of  the  Lords  Justices  is  therefore  bad  in  substance  ;  it  is 
also  bad  in  form.  It  allowed  the  decree  of  the  Yice-Chancellor  to 
stand,  and  yet  refused  the  appellants  the  benefit  of  it,  but  sent 
them  at  large,  and*  without  any  specific  object  or  purpose  to  law. 
If  the  decree  was  wrong,  it  ought  to  have  been  reversed,  and  the 
order  ought  to  have  specified  exactly  the  nature  of  the  inquiry 
which  waa  to  be  tried  at  law. 

The  evidence  proved  the  case  of  the  appellants,  and  the  only 
question  that  could  properly  be  tried  at  law  was,  whether  the 
looms  supplied  by  Sharpe  &  Co.  were  or  were  not  a  user  of  the 
appellants'  inventions  ?  for  the  contract  being  established,  and  the 
respondent  being  shown  to  be  a  licensee  of  the  appellants,  he  could 
only  answer  the  claim  for  royalties  on  those  looms  by  showing  that 
they  did  not  embody  the  inventions  secured  by  the  appellants'  let- 
ters patent 

M  C.  B.  N.  S.  22.  *  6  Ellis  &  B.  980. 

«  1  N.  R.  260.  •  7  H.  &  N.  499. 

[  228  ] 


1 


*299  CASES  IN  THE  HOUSE  OF  LORDS. 

Mr,  Bolt  and  Mr.  W.  B.  Fisher^  for  the  respondent.  —  Whether 

the  appellants  were  entitled  to  the  patents,  and  whether  those 

patents  were  valid,  are  questions  which  are  of  the  essence  of  such 

a  contract  as  this,  and  no  Court  of  Equity  could  enforce  it  without 

being  satisfied  that  they  possessed  this  right.    The  appel- 

•  800    lants  can  have  no  *  title  to  relief  in  equity,  unless  they  have 

a  title  which  the  law  would  recognise  as  valid.    If  the  re- 
spondent has  entered  into  such  an  agreement  as  is  here  alleged, 
then  the  next  question  is,  whether  he  has  infringed  the  patent 
rights  of  the  appellants  ?    He  cannot  have  done  so,  if  they  have 
no  property  in  any  valid  patent.    Then  it  must  be  decided  whether 
their  patents  are  valid.    Now,  that  is  a  matter  which  has  been  as- 
sumed in  this  case,  but  which  is  wholly  denied  by  the  respondent. 
It  was  necessary  to  inquire  into  this  very  matter,  and  therefore  a 
direction  to  proceed  at  law  was  required,  for  this  case  was  before 
the  Court  previously  to  the  Act  of  the  last  Session  (26  &  26  Vict, 
c.  42),  and  the  Court  had  not  then  the  means  or  the  power  which 
it  now  possesses  to  determine  questions  of  fact.    In  the  bill  a  list 
of  fifteen  patents  had  been  given,  but  none  of  them  had  been  es- 
tablished at  law.    The  present  claim  is  in  substance  a  proceeding 
as  for  an  infringement  of  a  patent ;  it  is  therefore  essential  to 
know  whether  the  patent  is  valid.    But  then  it  is  said  that  the  re- 
spondent is  estopped  from  disputing  the  validity  of  the  patents, 
because  he  has  entered  into  an  agreement  with  the  appellants  to 
purchase  machines  made  by  them  according  to  these  patents.     The 
question  of  estoppel  in  such  a  case  is  a  question*of  law ;  it  depends 
on  the  legal  force  of  the  agreement,  and  is  properly  to  be  decided 
in  a  Court  of  law.    In  that  respect  alone  there  is  good  ground  for 
supporting  the  decree  of  the  Lords  Justices.     In  substance,  there- 
fore, they  were  right,  and  they  were  right  too  in  matter  in  form, 
in  not  reversing  the  order  of  the  Vice-Chancellor,  for  the  result  of 
the  trial  at  law  might  possibly  show  that  the  patents  were  valid, 
and  that  there  had  been  infringement,  and  if  so,  it  would  be  ne- 
cessary to  apply  the  order.    The  order  was,  therefore,  properly 

allowed  to  stand,  but  a  trial  at  law  was  directed. 

*  801       *  From  the  first,  Sharpe  Ss  Co.  have  denied  the  validity  of 

the  patents,  and  it  is  only  now  that  the  appellants  have 
filed  a  bill  against  them  to  try  that  question.  If  Sharpens  looms 
are  superior  to  those  furnished  by  the  appellants,  are  all  mea  who 
have  agreed  to  use  the  appellants'  looms  to  be  forbidden  on  that 
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account  from  using  any  others  ?    Tliey  are  not  so  forbidden  if  the 
patents  held  by  the  appellants  are  not  valid,  or  if  Sharpe's  looms, 
supposing  the  patents  to  be  valid,  are  not  an  infringement.     On 
the  statements  in  the  bill  there  were  four  questions  to  be  dis- 
cussed.     First,  was  there  any,  and  if  any,  what  agreement  ? 
Second,  what  was  its  legal  effect  ?    Third,  if  there  was  no  estoppel 
by  the  legal  effect  of  that  agreement,  were  the  patents  valid  ?  and, 
Fourth,  if  the  patents  were  valid,  had  there  been  any  infringe- 
ment ?    No  relief  can  be  granted  in  equity  till  these  questions  are 
decided.     The  agreement  was  to  buy  a  loom,  and  to  pay  a  royalty 
for  its  use.    The  Vice-Chancellor's  decree  proceeded  on  the  assump- 
tion that  the  appellant's  claim  could  be  supported  in  respect  of 
any  number  of  patents.     That  is  an  error.     The  appellants  them- 
selves only  adhere  to  four  out  of  the  fifteen  in  the  list  which  they 
originally  gave.     Throughout  the  claim,  as  put  forward  by  the  ap- 
pellants, there  are  inconsistencies  of  fact ;  for  example,  in  one 
place  they  speak  of  all  Bigelow's  patents :  in  the  list  itself  there  is 
but  one  which  bears  that  name.     Now  that,  and  all  other  matters 
of  that  sort,  are  properly  matters  for  inquiry  before  a  jury,  and 
tlierefore  it  was  proper  to  direct  that  an  action  should  be  brought. 
As  to  the  form  of  the  action,  the  Lords  Justices  did  not  restrict 
the  appellants  to  any  one  particular  form ;  they  might,  perhaps, 
have  complained  if  that  had  been  done ;  it  was  not  done,  and 
they  were  left  to  bring  "  such  action  or  actions  as  they 
•might  be  advised."    This  gave  them  every  advantage  to    *802 
which  they  were  entitled. 

The  cases  cited  on  the  other  side  do  not  affect  the  respon- 
dent. In  Not4)n  V.  Brooks^  there  was  a  license  to  use  one  par- 
ticular patent.  While  the  license  existed,  and  was  acted  on,  of 
course  the  validity  of  that  individual  patent  could  not  be  dis- 
puted. In  that  case  reliance  was  placed  on  Botvman  v.  Tayltrr^ 
which  was  a  case  of  estoppel,  through  a  recital  in  the  defend- 
ant's own  deed,  having  executed  which,  he  was  of  course  not  at 
liberty  to  contradict  it.  But  where  no  such  reason  existed,  as  in 
Hayne  v.  Malthyf  the  defendant  was  allowed  to  set  up  such  a  de- 
fence. In  Hall  V.  Conder^  the  particulars  of  the  patent  were 
given,  and  the  defendant's  plea  amounted  to  saying,  that  what  he 
had  bought  was  worthless.    That  is  not  in  point  with  this  case ; 

»  7  H.  &  N.  499.  •  3  T.  R.  488. 
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and  the  same  observation  may  be  applied  to  Taylor  v.  Save}  and 
Lawe%  V.  Purser.^ 

The  admissions  in  the  answer  as  to  liability  to  royalties  affect 
only  those  looms  of  which  the  appellants  are  the  owners,  but  not 
those  of  other  persons  which  do  not  embody  the  same  inventions, 
and  the  respondent  has  a  right  to  show  the  distinction  between 
them.  [Lord  Kingsdown.  —  The  appellants  say  you  have  agreed 
to  use  their  machines,  and  to  pay  for  the  use  of  them,  and  that, 
so  long  as  you  do  so,  you  are  not  at  liberty  to  impeach  the  validity 
of  the  patents  under  which  they  are  made,  that  when  you  have 
put  an  end  to  the  agreement,  but  not  till  then,  you  may 
♦  303  raise  such  dispute,  for  otherwise  it  would  be  to  *  allow  you 
to  affirm  and  to  disaffirm  the  validity  of  the  patents  at  the 
same  time.] 

An  agreement  like  that  cannot  operate  as  an  absolute  estoppel 
in  the  way  now  contended.  In  Carpenter  v.  Bvller  ^  it  was  de- 
cided that,  even  in  the  case  of  a  deed,  a  party  to  it  in  an  action 
not  founded  on  the  deed,  but  wholly  collateral  to  it,  might  dispute 
the  facts  admitted  in  it.  This  is  a  proceeding  collateral  to  the 
deed,  for  the  respondent  does  not  deny  his  liability  to  pay  royalties 
for  the  machines  supplied  to  him  by  the  appellants  under  the  deed, 
but  they  claim  to  make  him  collaterally  liable  to  the  same  royalties 
in  respect  of  other  machines  not  supplied  under  the  deed.  In 
such  a  case  he  cannot  be  estopped  by  the  deed  from  showing  that 
he  is  not  liable  under  it. 

The  appellants'  counsel  were  not  called  on  to  reply. 

The  Lord  Chancellor  (Lord  Westburt).  — The  case  presented 
to  your  Lordships  by  the  present  appeal  is  .one  upon  which  I  tliink 
you  will  agree  with  me,  that  no  reasonable  doubt  can  be  enter- 
tained. 

The  appellants  are  the  owners  of  divers  patents  granted  for  im- 
provements in  the  manufacture  of  carpets.  The  respondent  is  a 
carpet  manufacturer  at  Kidderminster.  In  the  year  1854  the  re- 
spondent applied  to  the  appellants  for  the  grant  of  a  license  to  use 
their  inventions.  It  was  ultimately  agreed,  verbally,  that  certain 
machines  should  be  prepared  and  made  under  the  superintendence 

M  N.  R  260.  *  S  M.  &  W.  209. 
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of  the  appellants,  embodying  their  inventions,  and  for  which  the 

respondent  should  pay  ;  and  accordingly  forty-two  machines  were 

manufactured,  under  the  superintendence  of  the  appellants, 

for  the  use  of  the  respondent.     *  The  respondent  paid  for    *  304 

those  machines,  and  he  also  agreed  to  pay,  and  has  paid, 

and  is  now  paying,  royalties  for  the  use  of  the  inventions  embodied 

in  those  machines. 

It  is  very  material  to  observe,  that  the  respondent  bought  the 
machines  altogether.  It  is  not  a  case,  therefore,  in  which  the  ap- 
pellants, being  the  owners  of  the  machines,  hired  them  out  to  the 
respondent,  but  it  is  a  case  in  which  he  began  the  transaction  by 
purchasing  and  paying  for  the  machines  that  were  prepared  for 
him  under  the  superintendence  of  the  appellants.  It  consequently 
follows,  that  the  royalties,  which  have  been  regularly  paid  eo  nomine 
by  the  respondent,  must  of  necessity  have  been  paid  by  the  one  par- 
ty, and  received  by  the  other,  in  respect  of  the  right  to  use  the 
patent  inventions  that  were  embodied  in  the  machines  so  supplied. 
That  agreement  subsists  at  the  present  moment,  and  the  respon- 
dent is  using  the  machines  which  he  so  bought,  and  is  recognising 
his  relation  as  licensee  of  the  appellants  by  paying  the  appellants 
the  royalty,  a  payment  that  can  be  attributed  to  nothing  but  to  the 
patent  rights  in  respect  of  which  these  machines  have  been  con- 
structed. 

Now,  the  first  contention  on  the  part  of  the  respondent  is  this, 
that,  notwithstanding  that  relation  continues,  he  is  at  liberty  to 
deny  the  title  of  the  appellants  to  the  ownership  of  the  inventions, 
for  the  use  of  which  he  is  thus  paying  a  royalty.   .  We  are  all  very 
well  aware  that  that  is  a  proposition  inconsistent  with  the  law,  as  it 
would  be  equally  inconsistent  with  the  ordinary  reason  and  good 
sense  of  mankind.     But,  then,  it  appears  that  the  respondent, 
being  at  liberty,  in  point  of  fact,  under  the  agreement,  to  have 
made  for  him  as  many  machines  as  he  pleased,  in  conformity  with 
the  plainti£&'  patent,  so  long  as  he  paid  to  the  appellants  a  royalty 
for  their  use,  has  obtained  from  a  different  quarter  other 
machines  ♦  which  are  apparently,  according  to  the  evidence,    *  305 
identical  in  construction  and  principle  with  the  machines 
supplied  to  him  by  the  appellants.     And  in  respect  of  the  user  of 
these  latter  machines,  it  is  contended,  on  the  part  of  the  respon- 
dent, that  he  is  at  liberty  to  affirm,  that  those  machines  are  no  iu- 
Tasion  of  the  plaintiffs'  patent ;  first,  because  he  denies  the  validity 
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of  the  patent ;  and,  secondly,  because  he  affirms  that  the  machines 
are  different  in  construction  and  principle  from  the  machines  so 
made  and  supplied  to  him  by  the  appellants. 

Now,  my  Lords,  assuming  that  the  second  set  of  machines  is 
identical  in  construction  with  the  first,  it  would  be  impossible  to 
hold  that  the  obligation  not  to  deny  the  appellants'  patent  right 
would  not  extend  to  the  second  set  of  machines,  so  long  as  he 
continues  to  use  the  first  set  of  machines,  which  is  the  fact  at  pres- 
ent. That,  my  Lords,  is  equally  a  question  of  law  and  a  question 
of  ordinary  principle.  It  is  a  question  upon  which  I  apprehend 
your  Lordships  will  have  no  doubt,  namely,  that  the  obligation  to 
recognise  and  admit  the  validity  of  the  patent  right,  of  which  the 
licensor  has  granted  the  use  in  the  one  case,  extends  also  to  the 
other  set  of  machines,  assuming  them  to  be  identical  in  point  of 
construction. 

Now,  upon  the  subject  of  the  identity  of  the  two  sets  of  ma- 
chines, the  whole  of  the  evidence  which  has  been  adduced  in  the 
cause  is  in  reality  in  favour  of  the  proposition  of  the  appellants. 
But  that  is  a  point  upon  which  it  is  unnecessary  for  your  Lord- 
ships to  come  to  any  conclusion,  because  that  has  been  made  the 
subject  of  an  inquiry  in  the  decree  by  the  Vice-Chancellor.  The 
only  question  of  fact,  therefore,  namely,  the  identity  of  the  two 
sots  of  machines,  is  made  the  subject  of  inquiry,  and  the  rest  of 
the  case  resolves  itself  into  a  mere  question  of  law,  whether 
*  806  the  licensee  can  deny  the  patent  right  of  *  the  licensor  ?  and, 
whether  the  obligation  of  the  licensee  not  to  dispute  that 
right  must  not  also  extend  to  machines  obtained  by  him  from  anoth- 
er quarter,  which  are  constructed  in  violation  of  that  patent  right  ? 

I  advert  to  this  in  the  outset  particularly  with  reference  to  the 
judgment  upon  which  this  case  is  brought  by  way  of  appeal,  be- 
cause if  that  question  of  law  is  a  question  admitting  of  no  dispute, 
and  if  also  there  be  no  doubt  or  uncertainty  with  regard  to  the 
fiictA  under  which  that  question  of  law  arises,  there  can  be  no  rea- 
son for  the  alteration  of  tlie  decree  of  the  Vice-Chancellor,  by 
sending  tl\e  plaintiifs  (that  is,  the  present  appellants)  at  large  into 
a  court  of  law, 

I  think  that  there  must  have  been  some  misapprehension  as  to  the 
facts  of  the  case  when  it  was  before  the  Lords  Justices,  because  I 
And)  iVom  the  judgment  of  those  learned  Judges,  that  one  of  them 
si^  that  ho  does  not  mean  to  give  any  opinion  as  to  the  validity 
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or  the  invaliditj  of  the  appellants'  patent  rights,  a  question,  in 
fact,  which  could  not  by  possibility  arise,  and  which,  the  learned 
Judge  would  have  seen  in  a  moment,  could  not  arise  if  he  had 
been  aware  that  the  original  agreement,  in  respect  of  the  first  set 
of  machines,  and  in  respect  of  the  user  of  the  invention  embodied 
therein,  was  still  in  actual  continuance  as  between  the  appellants 
and  the  respondent.  And  I  find  the  other  learned  Judge  speaking 
of  the  plaintiffs  being  at  liberty  to  bring  an  action  for  an  infringe- 
ment, ah  observation  that  could  not  have  been  made  if  the  learned 
Judge  had  been  aware  equally  of  the  same  fact.  Because  it  is  pal- 
pable that  so  long  as  the  agreement  made  by  the  appellants  with 
the  respondent  that  the  respondent  shall  be  at  liberty  to  use  the 
inventions,  paying  certain  royalties,  continued,  there  is  no 
limit  to  the  extent  of  the  respondent's  user,  and  *  it  would  *  307 
therefore  have  been  impossible  for  them  to  bring  an  action 
for  an  infringement  against  the  respondent.  There  could  be  no 
infringement  pending  the  license.  The  license  continues,  and  the 
extent  of  the  remedy,  therefore,  can  only  be  that  which  is  sought 
by  this  bill,  namely,  an  account  of  the  royalties  claimed  by  the  ap- 
pellants in  respect  of  every  machine  used  by  the  respondent, 
whencesoever  derived,  which  embodies  in  it  these  inventions,  in  re- 
spect of  which  the  agreement  to  pay  royalty  was  originally  made 
between  the  appellants  and  the  respondent,  and  is  now  subsisting. 

Therefore,  my  Lords,  the  law  being  clearly  in  favour  of  the 
plaintiffs  (the  present  appellants),  and  the  question  of  fact  being 
one  upon  which,  out  of  consideration  for  the  defendant,  the  Yice- 
Ghancellor  directed  an  inquiry,  I  think  your  Lordships  will  concur 
with  me  in  thinking  that  the  judgment  of  the  Lords  Justices  sus- 
pending the  decree  of  the  Yice-Chancellor,  and  sending  the  plain- 
tiffs at  large  into  a  Court  of  law,  is  a  judgment  which  is  wholly 
inapplicable  to  the  facts  of  the  case  when  they  are  properly  under- 
stood. 

I  have  hardly  anything  more  to  detain  your  Lordships  upon,  ex- 
cept the  observation  that  I  think  a  greater  amount  of  accuracy 
ought  to  have  been  introduced  into  the  decree  in  one  particular, 
although  it  was  not  made  a  subject  of  complaint  by  the  appellants. 
You  will  observe  that  in  the  decree  of  the  Vice-Chancellor  there 
is  a  declaration  that  the  defendant  and  his  partners  were  not  en 
titled,  '^  and  that  defendant  is  not  entitled  to  use  any  machine  in 
the  construction  of  which  the  same  inventions,  or  any  of  them,  or 
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any  inventions,  only  colourably  differing  therefrom,  shall  have  been 

employed  without  paying  the  same  royalty,  Ac."     My  Lords,  the 

whole  decree  is  of  course  founded  upon  the  continuance  of 

*  808    the  ^  existing  relation  of  licensor  and  licensee.    For  it  is  an 

idle  distinction  which  is  attempted  to  be  set  up  by  the  re- 
spondent that  he  made  an  agreement,  and  did  not  take  a  license. 
In  the  instruments,  to  which  he  is  a  party,  made  between  himself 
and  those  persons  who  are  defendants  in  the  action  at  law,  Sharpe, 
Stewart,  &  Co., lie  describes  this  very  agreement  as  being  a  license. 
But  that  license  being  the  foundation  of  the  claim,  and  being  of 
course  determinable  by  the  respondent  at  pleasure,  if  he  chose  to 
put  an  end  to  that  license,  it  follows  that  the  present  appellants,  if 
he  continues  to  use  the  machines,  must  treat  him  only  as  a  person 
infringing  their  patent  right,  and  I  would,  therefore,  submit  to 
your  Lordships  that  this  general  declaration,  which  is  unlimited  in 
point  of  time,  and  not  confined  to  the  duration  of  the  license, 
ought  to  have  been  qualified  by  the  introduction,  after  the  words 
that  '^  the  defendant  is  not  entitled,"  of  some  such  words  as  these, 
^'  whilst  he  continues  to  use  the  machines  hought  of  the  plaintiffs 
under  the  agreement,  or  during  the  continuance  of  the  agreement 
between  the  defendant  and  the  plaintiffs.''  That  alteration  will,  I 
think,  limit  the  declaration  under  that  decree  within  its  proper 
confines.  But  that  alteration  ought  not,  as  I  humbly  submit  to 
your  Lordships,  to  affect  the  question  of  costs. 

Therefore  I  submit  to  your  Lordships  that  the  order  of  the  Lords 
Justices  ought  to  be  discharged,  and  the  petition  of  rehearing  pre- 
sented to  the  Lords  Justices  by  the  respondent  dismissed  with  costs. 

Lord  Chelmsford.  —  My  Lords,  your  Lordships  are  under  the 

disadvantage  in  this  case  of  not  knowing  exactly  the  reasons 

which  induced  the   Lords  Justices  to  come  to  the  conclusion 

that  the  decree  of  tRe  Vice-Chancellor  ought  to  be  sus- 

*  309    pended,  *  with  liberty  to  the  plaintiffs  to  bring  such  action 

as  they  might  be  advised ;  but  of  course  they  must  have 
been  of  opinion  that  the  case  was  not  ripe  for  such  a  decree  as  the 
Vice-Chancellor  had  pronounced.  Whether  their  Lordships  were 
right  or  wrong  in  that  conclusion,  must,  of  course,  depend  upon 
what  was  the  nature  of  the  question  to  be  determined  between  the 
parties,  and  what  was  the  evidence  before  the  Vice-Chancellor  upon 
the  hearing. 
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Now  it  is  unnecessary  to  consider  very  closely  what  was  the 
exact  character  of  the  agreement  between  the  parties :  whether  it 
was,  as  the  plaiutifis  allege,  a  grant  of  a  license,  or,  as  the  de- 
fendant alleges,  an  agreement  to  use  the  looms  to  be  supplied  to 
the  defendant,  and  the  patent  inventions  embodied  therein.  It 
will  be  quite  sufficient  to  take  the  admission  of  the  defendant  him- 
self, as  found  in  paragraphs  fourteen  and  twenty-three  of  his 
answer.  In  the  fourteenth  paragraph  he  says,  "  I  have  since  car- 
ried on,  and  am  now  carrying  on,  the  said  business,  and  have 
nianufactured,  and  am  now  manufacturing,  carpets  by  means  of 
the  said  looms,  supplied  to  my  said  late  firm  by  the  plaintiffs  as 
aforesaid,  and  according  to  the  principles  of  their  alleged  patent 
inventions,  so  far  as  their  said  looms  embody  the  same,  and  also 
by  means  of  looms  purchased  by  my  said  late  firm  and  by  myself, 
and  now  used  by  me,  of  the  said  Messrs.  Sharpe,  Stewart,  &  Go." 
And  in  the  twenty-third  paragraph  he  denies  that  he  is  acting 
under  such  license,  and  he  says,  "  I  submit  that  the  agreement, 
under  which  I  purchased  and  make  use  of  the  looms  so  supplied 
by  the  plaintiffs  as  aforesaid,  extends  to  all  carpets  manufactured 
by  means  of  looms  which  embody  the  inventions  embodied  in  the 
plaintifis'  said  Ipoms,  so  far  as  the  plaintiffs  are  entitled  to  the  ex- 
clusive use  or  application  of  such  inventions,  and  whether 
such  looms  are  or  were  constructed  *  by  the  plaintiffs,  or  ♦  310 
by  any  other  person  or  persons." 

My  Lords,  the  question,  I  apprehend,  is  not  whether  the  de- 
fendant is  at  liberty  to  dispute  the  right  of  the  plaintiffs  to  their 
patent  inventions,  but  whether,  being  under  an  agreement  to  pay 
certain  royalties  for  goods  manufactured  by  the  plaintiffs'  looms, 
and  any  other  looms  embodying  their  inventions,  he  is,  while  that 
agreement  is  subsisting,  at  liberty  to  use  those  inventions,  and  to 
refuse  to  pay  the  royalties.  I  apprehend  that  he  cannot  do  so. 
He  cannot  act  under  the  agreement,  and,  at  the  same  time, 
repudiate  it.  He  may,  if  he  pleases,  put  an  end  to  the  agreement, 
and  he  may  use  the  machines  which  he  has  purchased  from  the 
plaintifis ;  but  he  must  do  so  at  his  peril ;  he  must  do  so  under 
the  liability  to  be  tre*ated  as  an  infringer,  and  to  be  subject  to  an 
action  for  damages  for  that  infringement. 

My  Lords,  that  being  the  case,  I  apprehend  that  the  only  ques- 
tion which  is  in  dispute  between  the  parties  is,  whether  the  ma- 
chines of  Sharpe  &  Co.,  which  are  used  by  the  defendant,  are 
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identical  with  the  machines  which  embody  the  patent  inventions 
of  the  phiiutifis.  Now,  upon  that  subject  the  evidence  is  clear 
and  conclusive,  and  it  consists  of  a  very  few  steps.  It  appears 
that  there  was  a  Mr.  Talbot,  who  was  the  licensee  of  the  plaintifib' 
inventions,  and  who  also  used  Sharpe  &  Co.'s  machines.  An 
action  was  brought  against  him  by  the  plaintifis  for  royalties  in  re- 
spect of  the  use  of  Sharpe  &  Co.'s  machines.  That  action  was 
referred  to  arbitration ;  and  before  the  arbitrator  a  model  was  pro- 
duced, which  was  proved  to  be  an  exact  model  of  the  machines  of 
Sharpe  &  Co.,  which  were  used  by  Mr.  Talbot,  the  defendant.  An 
award  was  made  against  Mr.  Talbot,  and  he  was  ordered  to  pay 

royalties  to  the  amount  of  between  900Z.  and  1000/.    Upon 
*  311    the  hearing  of  this  case  before  the  Vice-chancellor,  *  that 

very  model  which  had  been  produced  before  the  arbitrator 
in  the  action  against  Mr.  Talbot  was  again  produced,  and  it  was 
proved  that  it  was  a  model  of  the  machines  of  Sharpe  &  Go. 
which  the  defendant  was  using.  And  there  was  scientific  evidence 
given  to  show  that  those  machines  of  Sharpe  &  Go.  were  imita- 
tions of  the  plaintifis'  machines  in  several  particulars.  Now,  to 
this  evidence  there  was  no  answer  whatever  given.  The  defendant 
stated  that  he  had  not  scientific  knowledge  sufficient  to  say  whether 
Sharpe  &  Go.'s  machines  were  in  principle  and  in  mode  of  opera- 
tion similar  to  those  of  the  plaintifis ;  but  he  said  that  he  was  using 
those  machines  of  Sharpe  &  Go.  under  the  patent  of  a  person  of 
the  name  of  Weild.  Weild  made  an  affidavit  in  the  case  ;  but  he 
merely  stated  that  the  apparatus  in  his  machines  in  one  particular 
did  not  resemble  the  plainti£&'  patent  machines,  although  it  had 
been  proved  that  in  four  or  five  difierent  particulars  Sharpe  k 
Co.'s  machines  were  similar  to  those  of  the  plaintifis. 

But,  my  Lords,  in  addition  to  this,  I  think  it  becomes  most  im- 
portant when  we  have  to  consider  what  is  the  evidence  before  the 
Yice-Ghancellor,  to  look  at  the  terms  of  those  licenses  that  were 
granted  by  Sharpe  &  Go.  to  the  defendant,  because  Sharpe  A  Co. 
are  the  real  defendants  in  this  case.  Now  in  those  licenses  of 
Sharpe  &  Co.  the  defendant  admits  that  he  is  working,  under 
certain  patent  inventions,  the  property  of  Messrs.  Crossley  &  Co., 
and  he  agrees  to  pay  a  certain  royalty  to  Sharpe  &  Co.  for  the  use 
of  their  machines  so  long  as  the  plaintiffs  continue  to  have  the 
right  under  their  patents,  and  it  is  also  agreed  that  the  amount  of 
that  royalty  shall  be  diminished  to  the  extent  to  which  the  plain- 
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tiffs  from  time  to  time  may  diminish  the  royalty  payable  by  the 
defendant  to  them.      Now,  can  it  be  doubted  for  one 
^  moment  that  here  was  ample  evidence,  evidence  uncon-    *  312 
tradicted,  that  there  was  an  exact  similarity  between  the 
machines  of  Sharpe  &  Co.  and  the  machines  of  the  plaintiffs  ? 

I  cannot,  then,  help  thinking  that  that  which  was  stated  by  the 
learned  counsel  for  the  appellants  is  perfectly  correct ;  that  they 
were  entitled  to  a  declaration  by  the  Yice-Ghancellor  that  there 
was  this  perfect  resemblance  between  the  machines,  and  that  an 
account  might  be  taken  upon  that  footing  without  any  inquiry. 
But  the  Yice-Ghancellor,  although  he  admitted  that  the  evidence 
was  very  strong,  if  not  conclusive,  and  was  evidence  which,  he  said, 
was  uncontradicted,  yet  stated  that  he  thought  it  would  be  safer 
(I  think  that  was  his  expression)  to  direct  an  inquiry.  Therefore 
an  inquiry  was  directed ;  but  it  is  an  inquiry  which  the  respondent 
certainly  has  no  right  to  complain  of,  because  it  is  one  entirely  for 
his  benefit. 

I  therefore  agree  in  the  opinion  which  has  been  expressed  by 
the  noble  and  learned  Lord  on  the  Woolsack  that  the  decree  of  the 
Lords  Justices  cannot  be  confirmed,  and  that  the  decree  of  the 
Yice-Chancellor  must  be  affirmed,  with  the  alteration  which  has 
been  suggested  by  the  noble  and  learned  Lord. 

Lord  Kinosdown.  —  My  Lords,  I  quite  agree  in  the  judgment 
which  has  been  proposed,  and  I  have  nothing  to  add  to  the  obser- 
Tations  which  have  been  made. 

The  following  order  was  afterwards  entered  on  the  Journals :  — 
Ordered,  that  the  order  of  the  Lords  Justices,  of  22d 
February,  1862,  be  discharged,  and  that  the  decree  *  of  *  313 
Vice-Chaucellor  Wood,  13th  November,  1861,  be  affirmed, 
with  the  following  variation,  viz.  to  insert  after  the  words  ^^  and 
the  defendant  is  not  entitled,"  the  following  words :  ^^  whilst  he 
continues  to  use  the  machines  bought  of  the  plaintifis  under  the 
agreement,  or  during  the  continuance  of  the  agreement  between 
the  defendant  and  the  plaintiffs  "  ;  and  that  the  defendant's  peti- 
tion of  appeal  to  the  Lords  Justices  be  dismissed  with  costs. 
Cause  remitted  with  these  directions. 

Lords'  Journals,  13th  March,  1863. 
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ATKINSON  r.  HOLTBY. 
IMS.    March  19,  23. 

William  Atkdisox,  AppdlatU. 
John  Holtbt,  Re^pondetd^ 

WUL    Conttmetion.     Cro$$  Remainden.    Heir  at  Law,    Praetiee. 

It  if  HOC  a  good  mle  in  coostmiiig  a  will  to  eonsider  wbat  power  would  be,  by  a 
particiiUr  constmction,  gireo  to  a  particular  penoo,  hj  the  exercise  of  which 
he  might  be  able  to  defeat  what  appeais  to  be  the  general  pnrpow  of  the  wilL 

A  testator  derised  particular  estates  to  the  use  of  his  danghtcr  E.  for  life,  remain- 
der to  her  children,  remainder  to  John,  the  elder  son  of  another  daoghter  F^ 
for  life ;  then  to  John's  children ;  then  to  Geotge,  second  son  of  F^  for  life ; 
then  to  George's  children ;  remainder  to  A^  F^  F.  and  £^  the  other  children 
(danghters)  of  his  daughter  F^  in  eqoal  shares ;  remainder  to  trustees  to 
preserre,  and  reminder  in  equal  shares  to  the  duldren  of  his  four  grand- 
daughters, and  the  heirs  of  their  bodies,  soch  children  taking  their  mother's 
share  as  tenants  in  common  in  tail ;  remainder  to  the  surriyor  of  such  children, 
in  default  of  isBue  of  granddaugfateis,  over.  He  devised  his  residuary  estates, 
in  the  same  manner,  to  his  daughter  F^  and  then  to  John  and  George,  as  be- 
fore, and  then,  "  in  default  of  such  issue,  to  A,  F.,  F.  and  £.  for  their  Htcs,  in 
equal  shares;  remainder  to  trustees  to  preserve  the  contingent  remainders 
hereinafter  limited ;  remainder  in  four  equal  shares  to  the  children  of  my 
granddaughters,  and  the  heirs  of  his,  her,  or  their  body,  soch  children  taking 
their  mother's  share  as  tenants  in  common  in  tail,  remainder  to  the  snr^ 

*  314   Tivors  or  *  survivor,  and  the  issue  of  their  bodies  in  tail,  in  default  of 
issue  of  my  granddaughteis,"  over. 

Heldj  reversing  a  decision  of  the  Lords  Justices,  and  affirming  that  of  the  Master 
of  the  Bolls,  that  the  granddaughters,  and  not  their  children,  took  estates  tail 
with  cross  remainders  between  them,  and  that,  consequently,  all  the  grand- 
daughters but  one  having  died  without  issue,  and  that  one  having  lefl  a  son 
and  a  daughter,  the  son  was  entitled  to  an  estate  in  fee  simple  in  seven-eighth 
parts  of  the  estate,  and  the  daughter  to  the  remaining  eighth  part 

A  question  on  the  construction  of  a  will  of  realty  was  rused  in  a  partition  suit 
between  two  persons  claiming  under  a  devise ;  the  heir  at  law  did  not  appear 
in  the  Court  below,  nor  in  this  House :  — 

In  pronouncing  the  decision,  it  was  declared  that  that  decinon  must  be  consid- 
ered as  pronounced  without  prejudice  to  any  rights  which  the  heir  at  law 
might  claim  to  possess. 

Richard  Ness,  of  Pickering,  in  the  county  of  York,  made  his 
will  on  the  15th  April,  1799.    He  first  gave  certain  specified  es- 

'  Watkins  v,  Frederick,  II  H.  L.  Cas.  362;  CoUingwood  v.  SUnhope,  Law 
Bep.  4  H.  L.  48 ;  Sackville-West  v.  Holmesdale,  Law  Rep.  4  H.  L.  551. 
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tates  to  his  daughter  Elizabeth  Ness  for  her  life,  then  to  William 
Hitchelson  and  Robert  Kitching,  to  preserve  contingent  remainders 
after  her  death  to  the  use  of  all  her  children,  sons  and  daughters, 
'^  equally  as  tenants  in  common,  and  of  the  respective  heirs  of  the 
bodies  of  all  and  any  such  children  ;  and  if  one  or  more  of  such 
child  or  children  should  die  under  twenty-one,  and  without  issue, 
then  his  or  her  share  to  the  use  of  the  survivors,  or  others  of  them, 
share  and  share  alike,  as  tenants  in  common,  and  of  the  respective 
heirs  of  the  bodies  of  such  survivors,  &c.     And  if  all  such  chil- 
dren but  one  shall  happen  to  die  under  the  said  age,  and  without 
issue  of  their  bodies,  or  there  shall  be  only  one  such  child,  then  to 
the  use  of  such  surviving  or  only  child,  and  the  heirs  of  his  or  her 
body.     And  for  default  of  such  issue,  to  the  use  of  my  daughter 
Paith  Kirby  for  life,"  and   from  and  after  her  decease  to  the 
use  of  the  testator*s  grandson  John  Kirby,  eldest  son  of 
*  Faith  Kirby,  for  life  ;  then  to  Mitchelson  and  Kitching,  to    *  315 
preserve,  <I:c. ;  then  to  the  use,  in  like  manner,  of  testator's 
grandson  George,  second  son  of  Faith,  for  life ;  then  to  Mitchelson 
and  Kitching,  to  preserve,  £c.,  with  remainder  to  ''  the  children 
of  George,  remainder  to  Ann,  Fanny,  Faith,  and  Elizabeth,  the 
other  children  of  my  said  daughter  Faith,  for  their  respective  lives, 
in  equal  shares,"  remainder  to  Mitchelson  and  Kitching,  to  pre- 
serve, &c.,  ^'  remainder  in  equal  shares  to  the  use  of  the  children 
of  my  said  four  granddaughters,  and  the  heirs  of  their  bodies, 
such  children  of  my  said  granddaughters  taking  their  mother's 
share  as  tenants  in  common  in  tail,  remainder  to  the  survivors  of 
such  children  ;  and,  in  default  of  issue  by  my  said  granddaughters, 
I  give  all  the  same  estates  hereinafter  devised  to  such  persons  as 
would  be  entitled  to  the  same  in  case  I  had  died  intestate,  and 
without  issue.     And  I  give  and  devise  all  and  every  other  my 
lands,  &c.,  not  hereinbefore  disposed  of  to  my  daughter  Fanny 
during  her  life,  and  from  and  after  her  decease  to  my  grandson 
John  Kirby  during  his  life  "  ;  then  to  Mitchelson  and  Kitching,  to 
preserve,  Ac. ;  then  "  to  the  children  of  John  Kirby  equally  as 
tenants  in  common,  and  to  the  heirs  of  their  bodies,  and  if  any 
should  die  under  twenty-one,  and  without  issue,  to  the  survivors 
and  the  heirs  of  their  bodies."    In  default,  &c.,  a  similar  devise 
to  the  grandson  George  Kirby,  and  his  children.    "  ^nd  for  de- 
fault of  such  issue,  I  give  the  same  premises  to  the  said  Ann, 
Fanny,  Faith,  and  Elizabeth,  the  other    children  of   my  said 
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daughter  Faith,  for  their  respective  lives  in  eqoal  shares,"  re- 
mainder to  Mitchelson  and  Kitching,  *^  to  preserve  the  contingent 
remainders  hereinafter  limited ;  the  remainder  (in  four  equal 
shares)  to  the  use  of  the  children  of  my  said  granddaughters,  and 
the  heirs  of  their  bodies,  such  children  of  my  said  grand- 
^316  ^daughters  taking  their  mother's  share,  as  tenants  in 
common  in  tail,  remainder  to  the  survivor  or  survi- 
vors of  such  children,  and  the  issue  of  their,  his,  or  her  body 
in  tail;  and  in  default  of  issue  by  my  said  granddaughters, 
I  give  all  the  same  estates  last  devised  to  my  said  daughter 
Elizabeth  Ness  during  her  life  " ;  then  to  Mitchelson  and  Eitcb- 
ing  to  preserve ;  then  to  her  children ;  and  if  all  but  one 
should  die,  then  to  the  survivor ;  and  if  all  should  die,  then  to 
such  persons  as  would  have  been  entitled  had  the  testator  died 
intestate. 

The  testator  died  in  1799,  leaving  his  two  daughters  Elizabeth 
and  Faith  him  surviving.    Elizabeth  was  married,  but  died  with- 
out issue.    Faith  was  married  to  Mr.  Elirby,  and  had  tlie  two 
grandsons  John  and  Greorge,  and  the  four  granddaughters  Ann, 
Fanny,  Faith,  and  Elizabeth,  mentioned  in  the  will,  all  of  whom 
were  then  alive.     After  the  death  of  the  testator  two  more  grand- 
daughters were  bom ;   they  died  unmarried.    Ann  Eirby,  the 
eldest  granddaughter,  married  William  Atkinson,  and  had  two 
children,  William  and  Ann :  she  died  in  1820.    Mrs.  Faith  Eirby 
died  in  1839.    John  Eirby  died  in  1847 ;  Fanny  Eirby  in  1853  ; 
George  Eirby  and  Faith  Eirby  in  1857,  and  Elizabeth  Eirby  in 
1858  ;  all  without  having  been  married.    Ann  Atkinson  married 
William  Barton.    On  the  28th  February,  1861,  the  appellant  filed 
his  bill  against  his  sister  Ann  (Mrs.  Barton)  and  her  husband, 
praying  for  a  declaration  of  his  rights  under  the  will,  and  for  a 
partition  of  the  estates  accordingly.    Mr.  Barton  died,'  and  Mrs. 
Barton  appeared  and  put  in  an  answer.    The  cause  was  heard  be- 
fore the  Master  of  the  Rolls,  who  on  the  6th  June,  1861,  made  a 
decree  declaring  that  three  fourths  of  the  estates  of  the  testator, 
as  well  those  specifically  devised  as  those  limited  to  the  children 
of  the  granddaughters,  vested  in  the  four  granddaughters 
*  317    as  tenants  in  common  in  *  tail,  with  cross  remainders  be- 
tween them  in  tail ;  and  that  in  the  events  which  had  hap- 
pened the  appellant  was  entitled  to  an  estate  in  fee  simple  to  seven- 
eighth  parts  of  the  said  estates,  and  Mrs.  Barton  to  the  remaining 
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eighth  part.^  On  appeal  to  the  Lords  Justices,  this  decree  was 
Taried,  and  the  appellant  and  Mrs.  Barton  were  declared  entitled 
to  equal  moieties  of  the  estates.  Mrs.  Barton  died  in  December, 
1861,  having  appointed  the  respondent  her  executor  under  her. 
The  present  appeal  was  then  brought. 

The  Solicitor' general  (/Sir  B.  Palmer)  and  Mr,  Nalder^  for  the 
appellant.  —  The  four  granddaughters  took  estates  tail  with  cross 
remainders  between  them :  no  cross  remainders  can  be  implied 
with  regard  to  the  children  of  the  granddaughters.  The  Lords 
Justices  did  so  imply  them,  the  chief  reason  given  by  Lord  Justice 
Turner  for  his  decision  being,  that  '^  if  estates  tail  in  the  grand- 
daughters are  to  be  implied,  it  would  be  in  their  power  to  prevent 
the  shares  of  the  estates  limited  to  them  and  their  children  from 
going  over  to  the  children  of  the  other  granddaughters ;  and  it 
would  be  in  their  power  also  to  prevent  the  estates  going  over  in 
entirety  according  to  the  ulterior  limitation,  and  thus  in  both  re- 
spects to  defeat  the  plain  intention  of  the  will."  That  reason  is 
not  sufficient  to  justify  the  decision,  and  is  in  truth  opposed  to  the 
authorities.  Where  tliere  is,  as  here,  a  plain  expression  of  inten- 
tion, the  will  must  bo  construed  without  reference  to  the  possible 
contingency  of  carrying  that  intention  into  effect,  Stanley  v,  Len- 
nard.^  In  Lord  Scarborough  v.  SavUe^  Lord  Chief  Justice 
Tindal  *  expressly  said  in  judgment :  "  We  ought  to  disre-  *  818 
gard  altogether  the  legal  consequences  which  may  follow 
from  the  nature  and  qualities  of  the  estate,  where  such  estate  is 
once  collected  from  the  words  of  the  will  itself."  The  Master  of 
the  Bolls  had  rightly  refused  to  imply  cross  remainders  where,  by  a 
previous  disposition,  they  had  been  expressly  declared  to  arise  in  a 
different  event,  and  he  acted  upon  Clache^s  Ca9e^  recognized  in, 
and  not  contradicted  by,  Vanderplank  v.  King^  and  adopted  in 
Haibeih  v.  Squire,^ 

The  words  in  this  will,  "  in  default  of  issue  of  my  granddaugh- 
ters," mean  a  general  failure  of  issue.  The  gift  to  Ann,  Faith, 
Fanny,  and  Elizabeth,  is  a  fourfold  division,  and  carries  the  re- 
mainder in  equal  shares  to  them  and  the  heirs  of  their  respective 
bodies,  so  that  the  children  of  each  granddaughter  would  take  the 

1  81  BesT.  272.  •  Dyer,  330  b. 

'  1  Eden,  S7,  95,  96.  *  3  Hare,  1. 

'  a  A.  &  E.  897,  963.  •  19  BeaT.  77,  4  De  6.  &  J.  406. 
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mother's  share,  but  no  more.  In  this  will  the  word  used  is 
"  child  "  or  "  children,"  and  so  used,  it  cannot  be  made  to  imply 
remoter  issue,  Pride  v.  Fooks;  ^  and  eren  as  to  the  word  "  issue," 
it  may  be  read  as  "  heirs  of  the  body,"  and  the  party  seeking  to 
give  it  a  meaning  other  than  that  which  it  frequently  bears,  must 
show  clearly  from  the  context  of*  the  will  that  the  testator  so 
intended,  Boddy  v.  FUzgerald?  The  effect  of  Boe  d.  Wren  v. 
Clayton^  is  misapprehended  by  Mr.  Jarman,^  when  he  says  "cross 
remainders  were  implied  among  several  branches  of  issue  by  force 
of  expressions  referring  to  a  preceding  limitation  to  daughters  in 
tail,  among  whom  cross  remainders  were  held  to  be  implied," 
♦  319  for  Lord  Ellenborough  *  expressly  says  *  the  testator  in- 
tended all  his  estate  to  go  over ;  "  and  this  appearing  to  us 
to  be  the  clear  intention  of  the  testator  on  the  face  of  this  will,  it 
does  not  seem  necessary  to  consider  in  what  manner  the  issue  of 
the  several  sisters  would  have  taken  among  them,"  so  that  what 
Mr.  Jarman  speaks  of  as  the  decision,  was  expressly  excluded  from 
the  consideration  of  the  Court. 

Cross  remainders  cannot  here  be  implied  among  the  children  of 
the  granddaughters  ;  for  if  so,  then  children  might  take  them  dur- 
ing the  lifetime  of  a  mother,  though  they  could  not  take  an  origi- 
nal remainder  while  their  mother  was  alive.  Lord  Justice  Turner 
noticed  this  objection,  but  did  not  answer  it.  AsJUey  v.  A%hley  * 
has  no  bearing  on  this  matter. 

Clache^B  Casej^  which  establishes  that  express  cross  remainders 
may  exclude  cross  remainders  by  implication,  is  clearly  in  point 
here,  and  is  not  affected  by  the  decision  in  Vanderplank  v.  King^ 
where  all  that  the  Yice-Chancellor  did  was,  not  to  repel  cross 
remainders  as  to  one  class  merely  because  they  were  given  among 
another  class,  but,  without  questioning  the  rule  in  Clache^s  Ca9e^ 
to  proceed  on  the  words  of  the  particular  will.  Mr.  Jarman  ap- 
pears to  think  ®  that  the  yice-Chancellor  thought  that  they  might, 
as  a  general  rule,  be  implied  in  such  tt  case,  and  that  CUjuh^^ 
Coie  was  no  authority  to  the  contrary  ;  but  Mr.  Jarmah's  recent 
editors  say  truly,  that  Vanderplank  v.  ^ng  "is  clearly  distin- 

3  De  6.  &  J.  252.     See  2S  Law  J.  N.  S.  Ch.  S8  n. 

6  H.  L.  Cas.  823.  •  6  Sim.  858. 

6  East,  628.  '  Dyer,  380  ft. 

2  Jans.  518,  3d  ed.  *  3  Haro,  1. 

6  East,  685.    See  Sugd.  Law  of  Prop.  284.       *  3d  ed.  voL  -2,  p.  518. 
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guishable  from  Clache^s  CasCj  which  has  been  recently  followed 
by  the  Master  of  the  Rolls  and  Lord  Chelmsford  in  Ralleth  v. 
/S^ire."*  Here  the  testator  has  given  to  the  children 
*of  the  granddaughters  estates  in  the  share  of  their  par-  *  320 
ent,  and  as  to  that  share  cross  remainders  between  them  ; 
but  cross  remainders  were  not  intended  to  take  effect  between  all 
the  children  of  all  the  granddaughters  as  to  all  the  estates,  — 
they  were  intended  to  apply  only  to  tlie  mother's  share. 

The  case  of  Doe  d.  Gallini  v.  Oallini^  is  in  point  here.  In 
that  case  the  sons  and  daughters  took  only  a  life  estate  in  the  first 
instance,  their  children  took  estates  tail,  with  cross  remainders  on 
the  failure  of  issue  of  any  of  the  sons  and  daughters,  and  the  par- 
ticular share  of  any  was  limited  over  to  the  survivors  of  the  son 
and  daughter. 

Qoodright  v.  Dunham^  and  Malcolm  v.  Taylor^  were  also  cited, 
and  so  was  Doe  v.  Halley^  with  reference  to  the  mode  of  constru- 
ing a  will  where  there  appeared  a*general  intent  and  a  particular 
intent  inconsistent  with  each  other. 

Mr.  SobJumse  and  Mr.  Woodj  for  the  respondent. — If  the 
literal  words  of  the  will  are  taken,  Mrs.  Barton  is  entitled  to 
one  half  of  the  estates  by  express  gift ;  if  the  general  intention 
is  referred  to,  she  is  equally  entitled  by  necessary  implication. 
Twice  in  the  course  of  the  specific  devises  the  testator  gives  the 
estates  in  equal  shares  to  the  children  of  the  granddaughters 
generally,  as  tenants  in  common ;  and  then,  though  in  a  shorter 
form  of  words,  expresses  the  same  intention  as  to  the  residue. 
The  word  used  here  is  "  remainder,"  and  Doe  v.  Burville  ®  shows 
that  estates  thus  given  in  remainder,  in  the  singular  number, 
go  over  as  a  whole.  Here  "remainder"  *  means  the  *321 
entirety  of  the  estate  in  equal  shares,  the  whole  estate 
which  had  been  given  to  Mitchelson  and  Eitching  to  preserve  the 
contingent  remainders.  ABhley  v.  Ashley''  is  directly  applicable 
here.  That  was  a  devise  to  A.  for  life,  remainder  to  trustees  to 
preserve,  remainder  to  all  the  children  of  A.  as  tenants  in  com- 
mon, and  for  want  of  such  issup  to  B.  (then  repeating  as  to  B.'s 

^  19  Bear.  77,  4  De  G.  &  J.  406.  *  S  T.  R  5. 

>  5  B.  &  Ad.  621.  *  2  East,  47,  d. 

*  1  Dougl  264.  ^  6  Sim.  35S. 

•  2  RtUB.  &-M.  416. 
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issue,  the  previous  devises),  and  for  want  of  such  issue,  to  C.  in 
fee,  and  it  was  held  that  the  children  of  A.  took  estates  for  life, 
with  cross  remainders  between  them  for  life  ;  and  Yice-Chaucellor 
Shadwell  said,  ^'  the  expression  '  for  want  of  such  issue '  means 
the  want  of  issue  whenever  the  event  may  happen,  either  by  their 
being  no  child  originally,  or  by  the  children  ceasing  to  exist. 
These  words  seems  to  me  to  create  cross  remainders  by  implica- 
tion." So  here  "  such  children  "  must  mean  all  the  children  of 
all  the  granddaughters,  and  cross  remainders  are  created  as  be- 
tween them.  Then  the  testator  says  such  children  are  to  take  — 
they  are  to  take  their  mother's  share  —  then  remainder  to  the  sur- 
vivors of  such  children,  where  again  he  means  all,  and  the  mean- 
ing of  "  survivors  "  is  "  the  others  "  ^  —  those  who  actually  sur- 
vive. Then  he  says,  "  in  default  of  issue  by  my  said  grand- 
daughters," which  words  introduce  the  gift  over,  and  so  express 
the  failure  of  the  particular  limitation.  Boe  v.  Clayton^  shows 
that  cross  remainders  may  be  implied  amongst  stocks,  and  also 
amongst  the  issue  of  stocks.  That  is  so  here.  The  object  of  the 
testator  was  equality  between  the  various  stocks  and  between  the 
various  members  of  these  stocks.  This  is  one  prevailing 
*  822  *  principle  of  his  will.  Another  is,  that  the  existing  gene- 
ration should  take  only  life  estates,  and  should  not  be  able 
to  destroy  the  remainders.  To  give  cross  remainders  among  the 
granddaughters  would  entitle  them  to  do  so.  That  being  so, 
cross  remainders  must  be  given  only  to  those  to  whom  the  testa- 
tor gave  estates  tail,  namely,  the  granddaughters'  children,  and 
not  to  those  to  whom  he  only  gave  estates  for  life,  namely,  the 
granddaughters.  The  words  "  in  default  of  such  issue  "  must 
be  construed  as  meaning  the  whole  issue,  and  other  words  of  the 
same  sort  are  referential,  Jarman  on  Wills.'  The  meaning  is,  that 
nothing  shall  go  over  as  long  as  any  issue  of  the  granddaughters 
exist. 

Boddy  V.  Fitzgerald^  decided  that  an  express  gift  to  A.  for  life, 
with  remainder  to  his  issue,  was  equivalent  to  a  gift  to  A.  for  life, 
and  the  heirs  of  his  body  ;  and  that  having  got  an  estate  tiul  by 
proper  and  express  words  of  limitation,  the  Court  would  reject 
any  problematical  meaning  of  particular  words  which  might  have 
the  result  of  aflFecting  that  estate.    That  case  is  perfectly  inappli- 

*  Sec  Smith  r.  Osbome,  6  H.  L.  Cas.  875.  •  Vol.  2,  p.  457. 

•  6  East,  628.  *  6  H.  L.  Oas.  823. 
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cable  here.  Nor  does  Doe  d.  Gallini  v.  Gallini  ^  resemble  the  pres- 
ent, for  the  decision  there  merely  was  that  the  son  of  the  sons  took 
estates  tail  instead  of  estates  for  life  ;  and  that  was  done  because 
the  testator  had  made  unborn  generations  take  estates  for  life 
which  he  could  not  do  by  law  ;  and  so,  contrary  to  what  was  the 
plain  intention  of  the  testator,  estates  tail  were  implied  in  the  elder 
generation,  in  order  to  prevent  a  total  failure  of  the  devise. 

Boe  V.  Clayton  ^  gets  rid  of  the  supposed  difficulty  in  the  case  of 
the  children  of  the  granddaughters  dying  without  issue 
while  some  of  the  granddaughters  themselves  are  *  alive,  *  823 
and  establishes  that  there  is  no  difficulty  in  making  a  double 
implication.  The  children  of  Ann,  for  example,  might  take  an 
estate  in  one  form,  while  Ann  herself  took  an  estate  in  another ;  they 
might  succeed  in  tail  to  shares  while  she  held  her  life  estate. 
That  case  shows  that  when  cross  remainders  may  be  implied,  they 
may  be  implied  between  stirps,  as  well  as  between  the  issue  of 
stirps.  [Lord  Chelmsford.  —  That  was  affirmed  in  this  House.*] 
So  Clache*8  Case^  lays  down  no  general  rule  applicable  to  the  pres- 
ent, and  in  Rabbeth  v.  Squire^  the  testator  himself  had  expressly 
and  plainly  declared  in  what  cases  cross  remainders  were  to  come 
into  existence,  and  of  course  his  express  declarations  were  followed.' 

The  case  of  Vanderplank  v.  King^  shows  distinctly  that  in- 
equality of  estates  among  devisees,  some  of  them  being  tenants  in 
tail  and  others  tenants  for  life,  with  remainder  to  their  issue  in 
tail,  is  no  objection  to  the  implication  of  cross  remainders  among 
them.  That  case  was  much  stronger  than  the  present.  It  cer- 
tainly did  not  follow  Cloche^ %  Case^  yet  what  was  there  done  has 
never  been  impeached,  and  is  applicable  here. 

The  Solicitor- General  replied.  —  It  is  not  possible  to  raise  cross 
remainders  between  the  granddaughters  and  their  children.  They 
take  entirely  different  estates.  The  phrase  in  the  head  note  to 
Vanderplank  v.  King,  ^'  that  the  three  children  of  A.,  who  survived 
or  left  issue,  took,  according  to  their  respective  estates,  the  share 
of  the  child  of  A.  who  died  without  issue,"  is  not  warranted  by 
any  thing  in  the  case ;  yet  the  reliance  placed  on  it  here  must  be 
founded  on  that  phrase  alone. 

>  5  B.  &  Ad.  621.  *  Dyer,  SSO  & 

■  6  Ea«t,  628.  *  19  Beav.  77,  4  De  G.  &  J.  406. 

*  Norn.  Clayton  v.  Roe,  1  Dow,  384.  *  8  Hare,  1. 
TOU  X.                 16  [  241  ] 


*324  GASES  IM  THE  HOUSE  OF  LORDS. 

*  324       *  LoBD  Cranworth.  —  My  Lords,  this  is  one  of  those 

cases  which  involves  that  with  which  all  Courts  are  so  much 
embarrassed  from  time  to  time,  namely,  the  duty  of  putting  a  con- 
struction upon  a  will  framed  in  very  imperfect  and  inadequate 
language.  In  this  case  the  Master  of  the  Bolls  has  adopted  one 
construction  and  the  Lords  Justices  another.  The  appeal  comes, 
therefore,  from  the  Lords  Justices  to  this  House,  and  we  have  to 
say  whether  we  think  that  the  Lords  Justices'  view  or  that  of  the 
Master  of  the  Bolls  was  correct. 

I  confess  that  I  could  have  wished  to  adopt  the  view  of  the  Lords 
Justices,  because  every  one  has  a  leaning  towards  equality  of  dis- 
tribution ;  but  it  appears  to  me  that  it  is  impossible  to  come 
to  any  other  conclusion  than  that  the  Master  of  the  Rolls  was 
right. 

Before  I  state,  very  shortly,  the  reasons  why  I  come  to  this  con- 
clusion, I  wish  to  make  one  observation,  although  it  may  be  an  un- 
necessary act  of  precaution.  The  heir  at  law  is  not  before  this 
House,  and  has  not  been  before  either  of  the  Courts  below.  In  all 
probability  he  has  no  claim  whatever.  Such  appears  to  have  been 
the  opinion  of  the  Master  of  the  Rolls  and  the  Lords  Justices ; 
but  it  is  proper,  I  think,  that  we  should  say  that  our  decision  does 
not  prejudice  any  person  who  is  not  before  this  House,  or  was  not 
before  the  Courts  below.  If  he  has  any  right,  if  it  is  a  right  par- 
amount, it  may  be  put  in  force  hereafter.  All  that  we  have  to  de- 
cide, I  think,  is  practically  this.  In  the  interposition  of  certain 
estates,  in  order  to  fill  up  something  which  we  must  call  a  gap  in 
this  will,  are  we  to  adopt  one  construction  or  the  other  ?  Are  we 
to  say  that  we  are  to  interpose  an  estate  tail  in  the  granddaughters  ? 
Or  that  (according  to  the  views  of  the  Lords  Justices)  we 

*  825    are  to  interpose  an  estate  tail  in  the  children  *  of  the  grand- 

daughters, each  stirps  having  cross  remainders  between 
them. 

Now,  in  the  first  place  I  call  your  Lordships'  attention  to  the 
argument  of  Mr.  Hobhouse  upon  the  construction  of  this  will. 
His  first  argument  was,  that  these  four  granddaughters  took 
estates  for  life  as  joint  tenants ;  that  they  did  not  take  estates  each 
in  a  fourth,  or,  that  taking  estates  each  in  a  fourth,  at  all  eventa 
there  was  a  survivorship  to  them,  so  that  each  took  an  estate  for 
her  own  life  and  the  life  of  the  survivor  or  survivors,  and  he  argued 
that  mainly  upon  the  expression  '^  with  remainder."    The  whole 
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estates  had  been  previously  given  by  the  testator  to  one  of  the 
grandsons  who  had  issue.  And  then,  as  to  the  whole  estate,  the 
testator  says,  it  is  "  with  remainder  to  Ann,  Fanny,  Faith,  and 
Elizabeth,  the  other  children  of  my  said  daughter  Faith,  for  their 
respective  lives,  in  equal  shares."  Mr.  Hobhouse  contended  that 
that  means  the  whole  estate.  Then  the  will  goes  on,  '^  remainder 
to  the  triistees  to  preserve  the  contingent  remainders."  Mr.  Hob- 
house's  argument  was,  that  these  granddaughters  took  the  estates 
amongst  them,  so  that  they  were  to  go  to  the  survivor  or  survivors, 
and  that  the  whole  estate  went  over  to  the  trustees  and  their  heirs, 
to  preserve  contingent  remainders, — not  one  fourth  to  preserve  the 
contingent  remainder  of  Ann,  and  one  fourth  to  preserve  the  con- 
tingent remainder  of  Fanny,  and  one  fourth  to  preserve  the  con 
tingent  remainder  of  Elizabeth,  but  that  the  whole  went  over  with 
that  object. 

My  Lords,  I  cannot  concur  in  that  view  of  the  case.  I  think  it 
is  as  plain  as  language  can  make  it,  that  these  parties  took  estates 
as  tenants  in  common,  and  that  the  remainder  to  the  trustees  to 
preserve  in  the  strictest  way,  reddendo  singula  singulis^  is  to  pre- 
serve the  contingent  remainders,  remainder  to  Ann,  Ann's, 
and  to  *  Fanny,  Fanny's,  and  so  on  to  each  of  the  others ;  *  326 
it  is  exactly  as  if  it  had  been  remainder  as  to  one  fourth  of 
the  estate,  to  Ann,  with  limitation  afterwards  as  to  another  fourth 
of  the  estate  to  Faith,  and  as  to  another  fourth  to  Elizabeth,  and  so 
on.  That,  I  think,  can  admit  of  no  manner  of  doubt ;  and  if  there 
was  a  doubt  up  to  the  point  of  the  will  in  which  this  disposition  is 
made  for  the  children  or  grandchildren,  that  disposition  of  itself 
puts  it  beyond  all  doubt ;  for  the  remainder  there  is  given  in  equal 
shares  to  the  use  of  the  children  of  the  granddaughters  and  the 
heirs  of  their  bodies,  such  children  of  the  granddaughters  taking 
*^  their  mother's  share  "  as  tenants  in  common.  It  is  abundantly 
clear,  therefore,  that  this  is  a  gift,  in  default  of  issue  of  the  sons, 
to  the  four  granddaughters  as  tenants  in  common  for  life,  each  for 
her  life ;  and  upon  the  death  of  each,  to  the  trustees  and  their 
heirs,  during  her  life,  to  preserve  contingent  remainders,  and  the 
remainder,  as  to  the  share  of  each,  to  the  use  of  her  children  as 
tenants  in  common  iu  tail,  remainder  to  the  survivors  or  survivor 
of  such  children. 

Now  I  agree  with  the  view  that  was  taken  of  this  case,  both  by 
the  Master  of  the  Rolls  and  by  the  Lords  Justices,  that  the  ^^  sur- 
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vivors  of  such  children  "  must  mean  the  survivors  of  the  children 
of  each  class,  the  children  of  each  grandchild. 

Then  comes  the  disposition  which  has  given  rise  to  the  present 
question,  ^^  And  in  default  of  issue  by  my  said  granddaughters,  I 
give  all  the  same  estates  to  such  persons  as  would  be  entitled,"  so 
and  so.  What  does  that  mean  ?  When  is  that  gift  over  to  take 
effect  ?  The  Master  of  the  EoUs  used  the  words  "  such  issue,"  — 
saying  that  we  must  fill  up  the  gap  that  is  created  by  that  gift  over 
by  interposing  a  gift  as  tenant  in  tail  to  those  persons  who 
*  327  had  previously  taken  only  life  estates,  not  an  *  estate  tail, 
which  is  to  supersede  the  gift  to  the  children,  but  (as  in  the 
case  of  Q-allini  v.  GaUini)  which  is  to  come  after  the  estate  in  re- 
mainder. The  Lords  Justices  said,  No,  not  so ;  we  shall  interpose 
an  estate  carrying  the  shares  of  each  class,  each  stirps  of  children, 
over  to  every  other  stirps  ;  so  that  eventually  the  same  object  may 
be  effected  by  not  letting  the  estate  go  over  so  long  as  any  such 
issue  remain.  Lord  Justice  Turner,  with  his  usual  precision,  puts 
the  point  very  clearly  thus.  He  says,  ^'  the  estates  there  to  be 
implied  may  be  either  estates  tail  in  the  granddaughters,  wiUi 
cross  remainders  between  them,  or  estates  tail  in  the  children  of 
the  granddaughters,  with  cross  remainders  between  such  children, 
for  either  of  such  estates  would  effect  the  purpose  to  be  accom- 
plished." 

By  that  I  certainly  understand  his  Lordship  to  mean,  and  by 
implication  to  say,  that  if  either  of  those  ways  would  not  necessa- 
rily effect  the  object,  that  cannot  be  the  right  construction.  It 
appears  to  me  to  be  abundantly  clear  that  the  construction  which 
is  contended  for  by  the  respondent,  namely,  ^^  estates  tail  in  the 
children  of  the  granddaughters,  with  cross  remainders  between 
such  children,"  would  not  necessarily  effect  the  object  to  be  ac- 
complished. 

In  the  course  of  the  arguments,  I  took  the  liberty  of  interrupt- 
ing Mr.  Hobhouse  to  point  out  what  appeared  to  me  to  be  an  in- 
superable difficulty  in  that  construction,  namely,  that  if  any  of  the 
granddaughters  died,  or  supposing  that  they  had  all  survived  the 
prior  estates  for  life  in  the  parent  and  the  brother,  and  one  of  them 
had  come  into  possession,  and  then  afterwards  died  without  issue, 
what  is  to  become  of  her  share  ?  I  am  assuming  for  the  time  that 
none  of  the  others  had  any  issue.  There  would  have  beea 
*828    an  intestacy.     The  object,  therefore,  of  implying  *  cross 
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remainders  would  have  been  defeated.  Just  the  same  would 
have  happened  if  the  only  one  of  the  granddaughters  who  had 
issue,  Mrs.  Atkinson,  instead  of  dying  in  tlie  lifetime  of  her  three 
sisters,  had  survived  them,  and  if  her  children  had  died  in  her  life* 
time,  leaving  issue ;  according  to  the  construction  of  the  Lords 
Justices,  no  object  at  all  would  have  been  effected. 

It  is  upon  these  very  short  grounds  that  it  appears  to  me  that 
the  construction  which  the  Master  of  the  Rolls  put  upon  these 
words  was  the  accurate  construction,  and  that,  consequently,  what 
your  Lordships  are  called  upon  to  do  is,  to  reverse  the  decree  of 
the  Lords  Justices,  and  to  restore  the  decision  of  the  Master  of  the 
Rolls.  I  do  not  involve  the  case  in  any  unnecessary  disquisition 
as  to  any  of  the  cases  that  have  been  cited,  because  the  trite  ob- 
servation tliat  the  construction  of  any  one  will  aids  very  little  in 
the  construction  of  another,  is  peculiarly  applicable,  as  it  appears 
to  me,  to  this  case.  I  abstain  from  doing  so  *the  more  readily, 
because  I  observe  that  the  Lords  Justices  do  not  rest  their 
construction  upon  any  authority  which  they  consider  as  binding 
upon  them ;  but  on  the  contrary,  they  put  their  construction  upon 
a  general  ground,  treating  the  question  simply  with  reference  to 
the  peculiar  circumstances  of  this  case.  I  therefore  feel  it  my 
duty  to  move  your  Lordships  to  reverse  the  decree  of  the  Lords 
Justices,  and  to  remit  the  case,  with  a  declaration  that  the  con- 
struction put  upon  the  case  by  the  Master  of  the  Rolls  was  correct. 

Lord  Chelmsford.  —  My  Lords,  because  of  the  difference  of 
opinion  which  has  prevailed  in  this  case,  it  is  impossible  not  to 
feel  that  it  is  one  of  some  difficulty ;  but,  after  the  best  consid- 
eration that  I  have  been  able  to  give  to  it,  I  have  come  to 
*the  conclusion  that  the  Master  of  the  Rolls  was  right  in  *  329 
the  view  which  he  adopted,  and,  consequently,  that  the  de- 
cree of  the  Lords  Justices  cannot  be  supported. 

The  question  here  is,  whether  in  the  construction  of  a  particular 
and  residuary  devise  (for  they  are  substantially  the  same)  in  a 
testator's  will,  after  a  limitation  to  the  granddaughters  for  their 
respective  lives  in  equal  shares,  the  remainder  in  four  equal  shares, 
to  the  use  of  the  children  of  the  granddaughters  and  of  the  heirs 
of  their  bodies,  such  children  of  the  granddaughters  taking  their 
mother's  share  as  tenants  in  common  in  tail,  with  remainder  to 
the  siirvivor  or  survivors  of  such  children,  and  the  issue  of  their, 
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his,  or  her  bodies  in  tail,  the  words  following,  "  in  default  of  issue 
by  my  said  granddaughters,"  require  an  implication  of  an  estate 
tail  in  the  granddaughters,  or  in  the  children  of  the  granddaugh- 
ters, and  in  either  case  with  cross  remainders  between  them. 

Up  to  a  certain  point,  there  is  no  difference  between  the  learned 
Judges  who  have  decided  this  case,  and  who  have  given  reasons 
for  their  opinion.  They  agree  that  tlie  proper  reference  of  the 
word  "  such  "  in  the  clause  "  remainder  to  survivors  of  such  chil- 
dren, and  the  issue  of  th^ir,  his,  or  her  body  in  tail "  is  not  to  all 
the  children  of  the  granddaughters  taken  collectively,  but  to  the 
children  taking  their  mother's  share. 

The  Master  of  the  Rolls  thought  that  this  provided  for  cross  re- 
mainders between  the  children  of  the  granddaughters,  and,  there- 
fore, that  the  rule  laid  down  in  Clache^%  Case^  and  the  case  of 
Habbeth  v.  Squire  prevented  the  implication  of  cross  remainders 
between  those  same  objects  in  different  events,  and  that  the 
words  '^  in  default  of  issue  by  my  said  granddaughters  "  must, 
therefore,  upon  the  presumed  intention  of  the  testator, 
*  380  *  give  an  estate  tail  to  the  granddaughters,  and  not  to  their 
children. 

I  do  not  think  it  necessary  to  resort  to  those  cases  upon  which 
the  Master  of  the  Rolls  has  founded  his  opinion,  because  some 
difficulty  may  be  raised  as  to  their  application  to  the  present  case. 
But  I  think  his  Honour's  conclusion  may  be  supported  upon  other 
grounds.  My  mind  has  been  very  much  impressed  by  the  peculiar 
wording  of  the  clause  upon  which  the  implication  depends,  and 
also  by  the  consequences  which  might  possibly  result  from  the  con- 
struction contended  for  by  the  respondents.  The  words  to  be 
construed  are  not  ^^  in  default  of  such  issue,"  which  might  create 
more  difficulty,  and  which  words  certainly  cannot  be  inserted  in  a 
limitation,  but  '^  in  default  of  issue  of  my  said  granddaughters," 
which  certainly  point  much  more  in  the  direction  of  an  estate  tail 
to  be  raised  for  the  granddaughters  than  for  their  children. 

In  the  choice  between  two  conflicting  implications,  the  effect  of 
adopting  one  in  preference  to  another  must  not  be  overlooked.  If 
one  would  lead  to  unreasonable  consequences  and  the  other  would 
avoid  them,  the  latter  implication  has  a  presumption  in  its  favour 
in  an  attempt  to  ascertain  the  probable  intention  of  a  testator. 
Now,  the  consequences  of  adopting  the  implication  for  which  the 
respondent  contends  might  be  to  let  in  the  children  of  a  grand- 
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daughter  in  the  lifetime  of  their  mother.  Lord  Justice  Turner 
admits  that  this  would  be  so,  unless  cross  remainders  were  to  be 
implied  between  the  granddaughters  also,  "  an  implication,"  his 
Lordship  says,  "  which  certainly  woul^  be  open  to  some  difficulty ; 
but,"  he  adds,  '^  having  regard  to  the  plain  intent  that  the  chil- 
dren of  the  granddaughters  should  take  the  inheritance, 
^I  think  that  little,  if  any,  weight  is  due  to  this  objec-  *831 
tion." 

My  Lords,  with  very  great  deference,  I  must  say,  that  not  the 
plain,  but  the  probable  intent  of  the  testator  appears  to  me  to  be 
perfectly  different ;  and  I  think  that  the  construction  adopted  by 
the  Master  of  the  Rolls  may  be  supported  upon  three  different 
grounds.  First,  that  the  issue  of  the  granddaughters,  and  not  the 
issue  of  their  children,  are  in  terms  pointed  at  by  the  clause  in 
question ;  secondly,  that  the  opposite  construction  would  lead  to 
unreasonable  consequences,  and  would  not,  therefore,  be  likely  to 
have  been  intended  by  the  testator  ;  and,  thirdly,  that  the  implica- 
tion contended  for  by  the  respondent  would  not,  as  has  been  pointed 
out  by  my  noble  and  learned  friend,  cover  events  which  are  ex- 
tremely likely  to  arise. 

The  Lord  Justice  Turner  considered  that  it  was  a  circumstance 
adverse  to  the  implication  of  an  estate  tail  in  the  granddaughters, 
that  "  it  would  be  in  their  power  to  prevent  the  shares  of  the  es- 
tates limited  to  them  and  their  children  from  going  over  to  the 
children  of  the  other  granddaughters,  and  it  would  be  in  their 
power  also  to  prevent  the  estates  going  over  in  entirety,  according 
to  the  ulterior  limitation,  and  thus,  in  both  respects,  to  defeat  the 
plain  intention  of  the  will."  I  think  that  the  answer  to  those  re- 
marks is  to  be  found  in  the  observation  of  the  Solicitor-General, 
in  the  reference  to  the  case  of  Stanley  v.  Lennard^  and  in  the  ob- 
servations of  Lord  Chief  Justice  Tindal,  in  the  case  of  Lord  Scar- 
borough V.  SavUe? 

Upon   these  various   grounds   I   agree  with   my  noble 
*  and  learned  friend,  that  the  decree  of  the  Lords  Justices    *  832 
should  be  reversed,  and  that  the  decision  of  the  Master  of 
the  Bolls  should  be  affirmed. 

Lord  Kingsdown.  —  My  Lords,  I  entirely  concur  in  this  con- 
clusion.   I  have  so  great  a  respect  for  an  opinion  of  the  Lord  Jus- 

^  1  Eden,  87.  *  8  A.  &  E.  897,  963. 
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tice  Turner,  delivered  after  much  consideration,  that  I  cannot  help 
entertaining  some  doubts,  however  confident  my  own  opinion  may 
be.  But  it  appears  to  me  that  the  Lord  Justice,  in  this  case,  has 
founded  himself  mainly  upon  a  principle  which  I  cannot  conceive 
to  be  consistent  with  the  ordinary  rules  of  law,  namely,  this  ;  he 
said,  '^  I  prefer  the  construction  in  favour  of  the  issue  of  grand- 
children upon  this  ground,  that  if  you  give  an  estate  tail  to  the 
parents,  the  parents  would  be  able  to  bar  the  estate  tail,  and  defeat 
the  issue  altogether."  Tliat  reasoning  would  apply  to  almost 
every  case.  As  I  observed  in  the  course  of  the  argument,  if  you 
enlarge  an  estate  for  life  to  the  first  taker,  in  order  to  let  in  all  his 
issue,  when  you  have  done  that,  you  enable  the  first  taker  to  de- 
feat, not  only  the  issue  specially  named,  but  all  the  issue  which  is 
so  let  in.  It  seems  to  me,  that  the  effect  which  has  been  men- 
tioned to  your  Lordships  would  be  very  inconsistent,  not  only  with 
the  intention  of  the  testator  in  cases  which  might  be  put,  but  also 
with  the  language  which  the  testator  has  used  in  the  will,  "  in  de- 
fault of  issue  by  my  said  granddaughters,"  which  point  to  estates 
tail  in  the  grandchildren.  It  is  upon  that  ground  that  I  agree 
with  the  judgment  which  has  been  given  by  the  Master  of  the 
Bolls.  I  am  not  much  influenced  by  the  difficulties  which  he 
felt  as  to  Clache^i  Case  and  the  others  which  he  mentioned. 
But,  on  the  whole,  with  no  other  hesitation  than  that 
*833  *  which  arises  from  the  circumstance  which  I  have  men- 
tioned, I  entirely  concur  in  the  decision  which  has  been  pro- 
posed by  my  noble  and  learned  friends. 

Decree  of  the  Lords  Justices  reversed,  with  a  declaration  that 
the  decree  of  the  Master  of  the  Rolls  ought  to  have  been  affirmed. 

Lords'  Journals,  23d  March,  1863. 
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ELLIOT  V.  NORTHEASTERN  RAILWAY  COMPANY. 
1863.    March  IS,  17,  20,  U;  April  24. 

George  Elliot, Appellant. 

The  Directors,  Ac.  of  the  Northeastern  Rail-  \  ^g^^^j^^^^j^  i 
WAY  Company, J 

Railway,  Svhjacent  and  Adjacent  Support.  Mines.  Grant  of 
Landy  Compvhory  or  Voluntary.    Injunctiony  Form  of.     Costs. 

A  deed  of  conveyance  made  under  tlie  authority  of  an  Act  of  Parliament  must 
be  read  as  if  the  sections  of  the  Act  were  incorporated  in  it  A  conveyance 
granting  land  for  a  special  purpose  must  be  construed  as  conveying  all  the 
rights  necessarily  incident  to  the  due  execution  of  that  purpose. 

Whether  the  conveyance  is  a  voluntary  bargain  between  the  parties*  or  is  made 
because  the  Act  gives  the  grantee  the  power  of  compelling  a  grant,  these  rules 
are  applicable. 

A  railway  bridge,  though  constructed  in  a  more  than  ordinarily  solid  and 
weighty  manner,  and  so  requiring  more  than  ordinary  subjacent  and  adjacent 
supports,  must  be  considered  as  someihing  within  the  ordinary  purposes  of  a 
railway. 

A  vendor  of  land^  having  sold  it  under  an  Act  of  Parliament  for  the  particular 
'  purposes  of  a  railway,  cannot  afterwards  work  the  minerals  under  the  surface 
(though  they  have  been  expressly  reserved  to  him,  either  by  his  grant  or  by 
the  provisions  of  the  company's  own  Act),  in  such  a  manner  as  to  prejudice 
the  use  of  the  land  for  the  purposes  for  which  it  has  been  purchased.  The 
common  law  right  to  adjacent  support  from  the  vendor's  land  attaches  upon 
such  a  sale  even  beyond  the  limits  of  the  purchased  land. 

After  the  passing  of  an  Act  which  recited  that  it  was  expedient  to  make  a  rail- 
way, and  that  a  bridge  was  to  be  thrown  over  a  particular  river,  &c.,  A.  sold 
(under  the  compulsory  power  in  the  Act)  a  portion  of  his  land  intended  to  be 
used  as  the  foundation  of  one  of  the  ends  of  the  bridge.  The  Act  it- 
self expressly  excepted  all  mines  *  from  the  operation  of  the  convey-  *  SS4 
aoce,  declared  the  landowner  entitled  to  work  the  mines  under  the  land 
not  purchased,  doing  no  damage  to  the  railway,  but  it  did  not  give  the  direc- 
tors the  power  to  compel  a  sale ;  on  hb  approaching  within  twenty  yards  of  the 
masonry,  it  required  him  to  give  notice  to  the  directors,  and  then  gave  them 
the  right  to  compel  a  sale  of  his  interest  in  the  mines  within  the  twenty  yards, 
bat  should  they  decline  to  purchase,  allowed  him  to  work  the  mines,  doing  no 
**  avoidable  damage  " :  — 

Hdd^  that  the  introduction  of  these  special  provisions  did  not  exclude  the  direc- 
tors from  the  benefit,  beyond  the  twenty  yards,  of  the  common  law  right, 

'  Great  Western  R.  Co.  v.  Bennett,  Law  Rep.  2  H.  L.  32. 
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existing  in  the  purchaser  of  the  soifiKe,  to  adjacent  sapport  from  the  rendor's 
land. 

An  injunction  granted  in  snch  a  case  to  restrain  the  working  of  the  mines,  so  as 
to  take  away  this  adjacent  support,  is  not  required  to  state  the  precise  limits 
within  which  they  may  be  worked. 

In  granting  an  injunction  to  preyent  the  working  of  mines,  so  as  to  occasion  the 
remoYal  of  adjacent  support  to  land  purchased  by  a  railway  company,  for  the 
purposes  of  a  railway,  the  Court  below  allowed  the  mine  owner  to  drain  a  shaft, 
which,  by  the  accidental  overflowing  of  a  neighbouring  liver,  had,  for  years 
before  and  since  the  purchase,  been  filled  with  water.  From  this  perpendicu- 
lar shaft  ran,  horizontally,  several  passages  or  spaces,  which  had  been  filled 
with  water  from  the  same  cause.  The  injunction  forbade  mining  works  which 
might  injure  the  railway,  but  allowed  the  shaft  to  be  drained.  This  House, 
adopting  the  opinion  of  the  Court  below,  that  the  orerflowing  of  the  shaft  was 
an  accident  which  the  railway  company  was  not  entitled  to  expect  would  for 
ever  be  allowed  to  exist  without  correction,  varied  the  decree  below  by  adding 
to  the  permission  to  drain  the  shaft,  that  of  draining  the  horizontal  passages  or 
spaces. 

The  Court  below,  on  the  ground  that  this  case  involved  matter  which  might 
properly  be  made  the  subject  of  litigation,  gave  no  costs.  Hiis  House  did  not 
disturb  the  order  in  that  respect 

Mb.  J.  G.  BouLCOTT  was  tho  owner  of  certain  land  situate  at 
Biddick,  in  the  county  of  Durham,  adjoining  the  river  Wear. 
There  were  strata  of  coal  under  this  land,  and  a  coal  mine  had 
been  worked  there,  but  the  work  had  been  suspended  for  above 
forty  years.  At  some  distance  from  the  river  was  a  shaft,  called 
Haugh  Shaft,  from  which  ran  several  horizontal  passages, 
*  385  or  *  "  spaces,"  at  diflFerent  depths  of  the  shaft.  In  these 
spaces  were  left  pillars  of  coal  which  assisted  in  supporting 
the  surface.  The  Wear,  many  years  ago,  overflowed  its  banks, 
and  filled  the  shaft  and  the  spaces  with  water. 

In  1834  an  Act  was  passed  (4  Wm.  4,  c.  57),  under  the  author- 
ity of  which  a  company  called  the  "Durham  Junction  Railway 
Company  "  was  formed,  for  the  purpose  of  making  a  railway,  one 
part  of  the  line  of  which  was  to  cross  the  Wear  at  Biddick.^ 

^  The  12ih  section  of  that  Act  recited,  that  "whereas  the  said  railway  is  in- 
tended to  be  carried  over  the  River  Wear,  at  or  near  to  a  place  called  Biddick, 
in  the  said  county  of  Durham,  by  means  of  a  bridge.  And  whereas  it  is  expedi- 
ent to  provide  against  the  injury  that  may  be  occasioned  thereby  to  the  free 
navigation  of  the  said  river.*'  And  then  it  was  enacted  that  the  company  shall 
**  build  in  proper  manner  a  good,  firm,  and  substantial  bridge  or  viaduct  of  brick, 
stone,  wood,  or  iron,  or  of  all  or  any  of  those  materials,  over  the  said  river,  and 
that  the  piers  of  the  said  bridge  or  viaduct  shall  be  placed  in  such  situations,  &c., 
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•  In  consequence  of  a  report  from  engineers,  the  Dur-    *  336 
ham  Company  (now  represented  by  the  respondents)  pur- 

as  required  bj  Sir  John  Seenie ;  and  that  the  spring  of  the  arch  shall  commence 
at  a  point  not  less  than  thirty-five  feet  above  the  surface  of  the  water,  according 
to  the  low-water  level." 

The  27th  enacted,  ^*  that  nothing  in  this  Act  contained  shall  extend  to  give 
to  the  said  company  any  coal,  stone,  slate,  or  other  mineral  under  any  lands, 
tenements,  or  hereditaments  purchased  by  the  company  under  the  authority  of 
this  Act  (except  only  so  much  of  such  stone,  slate,  or  mineral  as  shall  be  neces- 
sary to  be  dug  or  carried  away,  or  used  for  the  purposes  of  this  Act) ;  but  all  such 
coal,  stone,  slate  and  mineral  not  necessary  to  be  so  dug,  carried  a^  ay,  or  used 
as  aforesaid,  shall  be  deemed  to  be  excepted  out  of  the  purchase  of  such  lands, 
tenements,  and  hereditaments,  and  may  be  worked  by  the  respective  owners  and 
lessees  of  such  coal,  stone,  slate,  or  mineral  under  the  said  lands,  tenements,  and 
hereditaments,  or  under  the  railway  or  other  works  of  the  said  company,  as  if 
this  Act  had  not  been  passed,  so  that  no  damage  or  obstruction  be  done  or  there- 
by occur  to  or  in  such  railway  or  other  works ;  provided  nevertheless,  that  in 
case  any  damage  or  obstruction  shall  be  so  done  or  occur  to  or  in  such  railway  or 
other  works,  the  same  shall  forthwith  be  repaired  or  removed  (as  the  same  may 
require)  by  and  at  the  expense  of  the  respective  owners  or  lessees  of  such  coal, 
stone,  slate,  or  mineral  as  aforesaid ;  and  if  the  same  shall  not  forthwith  be  done, 
it  shall  be  lawful  for  the  said  company  to  repair  such  damage,  or  to  remove  such 
ohstraction,  and  to  recover  the  expenses  attending  the  same,  in  case  of  neglect 
or  refusal  to  pay  the  same  within  twenty  days  afler  demand  thereof,  by  distress 
and  sale  of  the  goods  and  chattels  of  such  respective  owners  or  lessees,  or  by  ac- 
tion of  debt,"  &c. 

Section  28.  '^  That  whenever  in  the  working  or  getting  of  any  such  coal,  stone, 
slate  or  mineral,  the  owners  or  lessees  thereof,  or  other  persons  working  the 
same,  shall  approach  within  twenty  yards  of  any  masonry  or  building  belonging 
to  the  said  company,  the  person  directing  the  working  of  any  such  coal,  stone, 
slate,  or  mineral  shall  give  notice  in  writing  thereof  to  the  said  company,  and 
within  fourteen  days  after  the  service  of  such  notice,  the  said  company,  or  the 
directors  of  the  said  company,  to  be  appointed  as  hereinafter  mentioned,  may  de- 
liver to  such  person  a  declaration  in  writing,  under  the  common  seal  of  the  said 
company,  that  they  require  the  coal,  stone,  slate,  or  mineral  under  such  masonry 
or  building  so  lying  within  twenty  yards  thereof  (or  so  much  thereof  as  shall  be 
specified  in  the  said  declaration),  to  be  reserved  for  the  protection  of  such  ma- 
sonry or  building,  and  in  that  case  the  said  company  shall  purchase  and  pay  the 
persons  entitled  to  the  same  for  the  coal,  stone,  slate,  or  mineral  so  reserved ;  and 
in  case  the  said  company  and  such  person  shall  not  agree  as  to  the  price  to  be 
paid  for  the  said  coal,  stone,  slate,  or  mineral  so  reserved,  the  same  shall  be  set- 
tled by  a  jury  (in  manner  hereinafter  mentioned) ;  and  in  case  the  said  com- 
pany or  the  said  directors  shall  not  deliver  such  declaration  as  hereinbefore  men- 
tioned, the  said  owners,  lessees,  or  other  persons  may  work  and  get  the  said  coal^ 
stone,  slate,  or  mineral  under  the  fraid  masonry  or  buildings,  provided  the  same 
be  worked  in  the  usual  and  ordinary  manner  of  working  mines,  and  that  no 
avoidable  damage  be  done  to  the  said  masonry  or  buildings.'' 

[261] 


*336  CASES  IK  THE  HOUSE  OF  LOBDS. 

chased,  on  the  20th  May,  1837,  a  portion  of  Mr.  Boiilcott's  land, 
consisting  of  about  7  acres  and  1054  yards,  and  a  bridge,  called 
the  Victoria  Bridge,  was  built  over  the  Wear,  the-  abutments  of 
one  end  of  which  rested  on  the' purchased  land.  The  bridge,  stated 
to  be  a  very  fine  structure,  is  at  a  great  height  above  the 

*  337    land,  *  crosses  the  river  at  a  single  span,  and  from  its  great 

weight  requires  more  support  than  would  otherwise  be  re- 
quired from  the  subjacent  and  adjacent  ground. 

In  December,  1856,  Boulcott  granted  a  lease  for  forty-two  years 
(the  interest  in  which  is  now  in  the  appellant),  demising  the 
mines  underneath  the  land  sold  to  the  Durham  Company  in  1837, 
and  in  February,  1859,  the  appellant  began  some  mining  works 
near  the  bridge.  Before  beginning  work,  which  was  that  of  deep- 
ening and  draining  the  Haugh  Shaft,  the  appellant  gave  the  re- 
spondents a  notice  (accompanied  by  a  plan)  of  what  he  was  about 
to  do,  showhig  that  he  intended  to  carry  on  mining  operations 
under  the  railway,  and  he  received  from  them  a  warning  that  he 
could  not  take  away  either  the  coal  or  the  water  from  underneath 
their  strip  of  purchased  land,  or  of  the  laud  adjoining,  without  en- 
dangering the  Victoria  Bridge.  For  a  time  the  appellant  discon- 
tinued his  works,  but  he  afterwards  resumed  them,  giving  notice 
of  his  intention  to  do  so. 

On  the  23d  June,  1859,  the  respondents  filed  their  bill,  stating 
that  the  appellant  had  begun  work  with  the  view  of  pumping  out 
the  water  from  underneath  the  said  piece  of  land,  and  that  the 
support  of  the  water  (not  only  on  account  of  hydrostatic  pressure, 
but  on  account  of  the  nature  of  the  soil,  which  would  shrink  and 
fall  in  if  the  water  was  withdrawn)  as  well  as  the  support  of  the 
coal  underneath  and  adjoining  to  the  said  piece  of  land  was  neces- 
sary to  the  stability  of  the  Victoria  Bridge,  and  that  great  and  ir- 
reparable damage  would  ^nsue  to  the  respondents  if  the  appellant 
should  be  allowed  to  continue  his  works.  And  the  bill  alleged 
that  the  appellant  had  knowledge  of  what  would  be  the  result  of 
his  works,  and  prayed  that  he  might  be  restrained  from  tak- 

*  338    ing  away  any  of  the  water  or  coal  from  underneath  *  the 

piece  of  land  purchased  from  Boulcott,  and  from  taking 
away  any  of  the  water  or  coal  from  the  land  adjoining  thereto, 
which  was  necessary  for  the  stability  or  security  of  the  bridge. 

The  appellant  put  in  his  answer,  stating  that  he  did  not  de* 
sire  to  work  the  pillars  of  coal  left  at  the  former  workings,  and 
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undertook  not  to  work  the  coal  within  such  a  distance  as  the 
company  should  deem  a  reasonable  distance  from  the  bridge,  or 
tbe  piece  of  purchased  land,  without  giving  ample  notice.  And 
he  stated  that  he  proposed  to  work  the  mine,  as  it  might  be 
worked,  fairly,  regularly,  and  orderly,  according  to  the  most  ap- 
proved course,  method,  and  manner  of  working  collieries  in  the 
Tyne  and  Wear  districts. 

Notice  of  motion  was  given  for  an  injunction,  which  was  agreed 
to  be  treated  as  a  motion  for  a  decree.      On   the  argument,  it 
was  contended  by  the  appellant  that  the  respondents  had  no  right 
to  restrain  him  from  working  at  a  greater  distance  than  twenty 
yards  from  any  masonry  on  the  piece  of  purchased  land,  as  stipu- 
lated by  the  Durham  Act,  or  than  forty  yards  according  to  the 
Railway  Glauses  Consolidation  Act,  and  he  denied  the  alleged 
danger  to  the  bridge.     Evidence  was  taken  on  both  sides,  and 
the  cause  came  on   for  hearing  before  Vice-Chancellor  Wood, 
who,  on  the  22d  June,  1860,  pronounced  a  decree,^  "That  a  per- 
petual injunction  be  awarded  against  the  defendant,  to  restrain 
him,  his  servants,  &c.  from  taking  away  any  of  the  ooal^  stone, 
slate,  or  mineral  from  underneath  the  land  purchased  by  the  Dur- 
ham Junction  Railway  Company  from  Boulcott,   [or  any  land] 
within  twenty  yards    of   any  masonry  or    buildings  belonging 
to  the  company,  or  from  otherwise  working  the  mines 
*  under  the  land  so  purchased,  or  within  such  range  of   *  339 
twenty  yards,  in  such  a  manner  as  to  occasion  any  damage 
or  obstruction  to  the  railway  or  other  works  of  the  company,  un- 
less suck  notice  shall  have  been  first  given  by  him  as  is  required 
by  the  28tfa  section  of  the  Act  in  the  plaintiff's  bill  mentioned, 
and  the  company  shall  have  neglected  to  deliver  such  declaration 
as  in  that  section  mentioned ;  and  to  restrain  the  defendant,  &c, 
from  working  any  of  the  minerals  under  or  in  the  land  adjoining 
to  the  land  so  purchased,  and  now  the  property  of  the  company, 
and  not  being  within  twenty  yards  of  any  masonry  or  buildings  be- 
longing to  the  company,  in  such  a  manner  as  to  affect  the  stability  of 
the  Victoria  bridge,  or  the  railway  or  other  works  in  the  respon- 
dents' bill  mentioned.     But  this  order  is  without  prejudice  to  the 
appellant*s  right  to  pump  out  the  water  in  the  shaft,  called  the 
Haugh  Shaft,  the  Court  being  of  opinion  that  the  appellant  is 
entitled   to  drain  the  said  shaft."     On  appeal,  Lord  Chancellor 

^  1  Johns.  &  H.  145. 
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Campbell,  on  the  24th  November,  1860,  varied  the  order,  by 
omitting  the  words  printed  between  brackets,  and  he  ordered  the 
appellant  to  pay  the  costs  of  the  appeal.^  The  present  appeal  was 
then  brought.^ 

Mr.  Roll  and  Mr.  Dickinson  (^Mr.  Mannen  was  with  them),  for 
the  appellant.  —  This  decree  is  erroneous  both  in  form  and 
*  840  in  substance.  *  In  form  it  is  wholly  indefinite  and  vague. 
It  prohibits  the  appellant  from  working  his  mines  not  mere- 
ly within  twenty  yards,  the  limit  fixed  by  the  company's  private 
Act,  or  even  within  forty  yards,  as  fixed  by  the  Railway  Clauses 
Consolidation  Act,  but  from  working  "  any  of  the  minerals  under 
or  in  the  land  adjoining  to  the  land  so  purchased  in  such  a  manner 
as  to  affect  the  stability  of  the  bridge."  The  Court  ought  to  have 
declared  the  distance  within  which  this  working  is  prohibited ;  as  it 
now  stands,  the  appellant  is  practically  forbidden  to  work  any  part 
of  his  minerals,  for  he  cannot  know  the  distance  within  which  the 
Court  might  think  his  workings  affected  the  stability  of  the  bridge, 
and  if,  however  careful  he  might  be,  he  worked  within  that  dis- 
tance, he  would  not  only  be  liable  to  make  good  all  possible  dam- 
age, but  might  besides  subject  himself  to  the  penalties  of  a  con- 
tempt of  Court. 

No  reasonable  cause  of  danger  is  shown  here  ;  and  before  an  in- 
junction like  this  can  be  asked  for,  the  statement  of  the  danger 
ought  to  be  clear  and  precise.  In  The  Earl  of  Ripon  v.  Hobart^ 
an  application  was  made  to  restrain  certain  persons  from  doing  an 
act  by  which  it  was  expected  that  an  increased  body  of  water 
would  be  thrown  into  a  river,  from  which  it  was  believed  that 
damage  would  arise  to  the  banks  of  tlie  river,  and  to  some  drain- 
age works  ;  but  as  the  anticipated  danger  was  not  clearly  pointed 
out.  Lord  Chancellor  Brougham  refused  the  injunction.  So  in 
JSdinei  v.  Tayhr^  an  injunction  to  prevent  the  erection  of  gas 
works,  from  which  injury,  not  clearly  shown  to  be  imminent,  was 

*  2  De  G.,  F.  &  J.  423. 

'  When  the  appeal  first  came  on  for  hearing,  Lord  Westbofy  (Lord  Chancel- 
lor) was  present.  His  Lordship  mentioned  that  he  was  a  shareholder  in  the  com- 
pany, but  was  requested  not  to  withdraw  from  the  hearing  of  the  appeal  on  that 
account  On  the  second  day  of  the  hearing  his  Lordship  was  absent  on  account 
of  a  domestic  calamity,  and  the  case  was  heard  by  Lord  Chelmsford  and  Lord 
Kingsdown. 

•  8  Mylne  &  K.  169.  *  10  Bear.  75,  2  Pbill.  209. 
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apprehended,  was  refused.  Again  in  Cother  v.  The  Midland 
Railway  Company ^^  *  an  injunction  to  restrain  a  company  *  341 
from  taking  more  land  than  was  necessary  for  the  purposes 
of  the  line,  had  been  granted  in  the  Court  below,  but  was  dissolved 
on  appeal,  and  there  Lord  Chancellor  Cottenham  made  comments 
on  the  form  of  the  injunction,  which  are  exactly  applicable  here. 
His  Lordship  said,  ^'  The  injunction  only  prohibits  the  company 
from  doing  what  they  have  no  authority  to  do,  without  informing 
them  what  are  the  limits  of  such  authority.  That  is  leaving  the 
question  between  the  parties  undecided,  but  to  be  discussed  on 
motion  for  a  breach  of  the  injunction.  I  do  not  believe  that  the 
Vice-chancellor  intended  that  the  injunction  should  be  in  that 
form,  for  he  decided  the  question  ;  and  this  appears  to  be  a  very 
objectionable  form  of  order,  and  one  of  which  I  have  taken  fre- 
quent opportunities  to  express  my  disapprobation."  Here  the  in- 
junction is  asked  for  on  a  vague  apprehension  of  danger,  and  the 
decree  which  grants  it  does  not  decide  the  limits  of  the  rights  of 
the  parties,  but  leaves  that  question  open  for  future  discussion. 
Even  the  permission  reserved  to  the  appellant  to  pump  the  water 
from  the  Haugh  Shaft,  leaves  the  matter  in  doubt,  for  if  that 
should  occasion  injury  to  the  bridge,  the  appellant  would  still  be 
responsible. 

The  conveyance  here  on  which  the  respondents  rely,  ought  to 
receive  a  construction  favourable  to  the  rights  of  the  appellant. 
It  was  not  a  voluntary  conveyance  — it  was  one  made  by  the  land- 
owner, under  the  pressure  of  the  compulsory  powers  granted  by 
the  Act  of  Parliament,  in  favour  of  the  company.  It  is  admitted 
that  a  man  may  ^ot  derogate  from  his  own  grant,  but  that  rule 
can  only  be  applied  with  strictness  where  the  grant  is  voluntary. 
Humphries  v.  Brogden '  no  doubt  lays  down  the  doctrine 
that  the  owner  of  the  surface  is  entitled  *  of  common  right  *  842 
to  the  support  from  the  adjacent  strata,  but  here  the  right 
claimed  is  much  more  extensive ;  it  is  a  right  to  support  from  the 
adjacent  strata,  and  no  limits  are  declared  within  which  the  enjoy- 
ment of  that  right  is  to  be  restrained.  Now  the  effect  of  the  pro- 
Tisions  of  the  Durham  Act  was  to  reserve  to  the  owner  of  the 
land  the  minerals  under  the  surface,  for  the  27th  section  expressly 
provides  that  they  shall  not  pass  by  the  purchase  made  under  that 
Act.    If  so,  he  must  have  the  right  to  work  them  in  a  fair  and 

1  2  Fhill.  469.  '  12  Q.  B.  789. 
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orderly  manner,  doing  no  avoidable  injury  to  the  railway,  and  he 
must  have  the  right  to  work  them  up  to  that  limit  where  the  ne- 
cessity to  giv^  notice  to  the  company  is  declared  by  the  Act.  Of 
this  right  the  decree  deprives  him.  The  respondents  can  have  no 
rights  as  against  the  appellant  but  what  their  Act  expressly  gives 
them. 

The  case  of  The  Caledonian  Railway  Company  v.  Sprot  ^  does 
not  govern  the  present,  but  is  distinguishable  from  it.  Lord  Gran- 
worth,  who  advised  the  House  on  that  case,  expressly  drew  the  dis- 
tinction between  rights  which  existed  at  common  law,  and  those 
which  were  conferred  by  special  Act  of  Parliament;  and  Sprot 
had  all  the  benefit  of  that  distinction,  though  he  had  been  one  of 
the  active  promoters  of  the  company.  In  Fletcher  v.  The  Oreat 
Western  Railway  Company^  Lord  Chief  Baron  Pollock  observed 
that  the  77th  section  of  the  Railway  Clauses  Act  declares  that 
mines  shall  be  deemed  to  be  exempted  out  of  a  conveyance,  unless 
expressly  named  therein.  Mr.  Baron  Martin  repeated  that  state- 
ment, and  observed  that  the  case  of  The  Caledonian  Company  v. 
Sprat  turned  not  on  the  Act,  but  on  the  terms  of  ^'  a  conveyance 

regulating  the  rights  of  parties  as  between  themselves ; " 
*  843    *  and  Mr.  Baron  Watson  remarked,  that  in  Sprofs  OsLMe  it 

did  not  appear  that  the  company  had  the  power,  as  in 
Fletcher* %  Case^  to  stop  all  mining  whatever ;  and  he  added,  that 
cases  relating  to  common  law  rights  had  no  application  to  cases 
like  that,  where  the  conveyance  was  entirely  of  a  statutory  nature. 
The  minerals  here  are  therefore  reserved  to  the  landowner ;  and 
three  things  may  result  therefrom :  first,  that  the  landowner  will 
have  the  right  of  getting  them  without  more  regard  to  the  surface 
than  if  the  surface  had  remained  his  own,  working  oQly  in  a  fair 
and  reasonable  manner  ;  second,  that  he  may  disregard  all  title  to 
support,  except  that  which  is  necessary  for  the  support  of  the  or- 
dinary surface  of  arable  land.  Neither  of  these  need  to  be  con- 
sidered here.  The  third  is,  that  he  may  disregard  the  surface,  ex- 
cept so  far  as  to  leave  it  that  degree  of  support  which  is  necessary 
for  the  ordinary  purposes  of  railway  traffic.  That  would  be  left 
here  by  fair  and  ordinary  working  of  the  mines,  and  if  the  com- 
pany, on  account  of  the  particular  construction  of  tliis  bridge  re- 
quires more  than  this  ordinary  support,  it  mu^t  be  made  the  sub- 

^  2  Macq.  Scotch  App.  449. 

*  4  H.  &  N.  242,  affinned  in  Ex.  Cfau,  6  H.  &  N.  689. 

[266] 


ELLIOT  V.  NORTHEASTERN  RAILWAY  COMPANY.  »  343 

ject  of  special  arrangement.     What  has  been  done  here  has  been 
done  under  the  provisions  of  the  Company's  Act.     The  provisions 
of  the  28th  section  apply  to  coal  under  the  land  purchased,  and 
within  twenty  yards  of  the  masonry,  and  actually  recognise  the 
right  to  work  such  coal,  under  certain  conditions.     The  protection 
to  be  given  to  the  company  is  there  defined,  and  the  very  defini- 
tion implies  that  the  owner  has  a  property  in  the  minerals,  the 
working  of  which  may,  probably,  endanger  the  masonry.      The 
Legislature,  therefore,  recognises  his  right,  declares  him  entitled 
to  exercise  it,  gives  the  company  the  power  to  purchase  it,  but  says 
that  if  it  is  not  purchased,  the  minerals  may  be  worked  in 
the  ordinary  manner,  no  avoidable  mischief  *  being  done.    *  344 
Yet  that  might  endanger  the  masonry.     The  Legislature  has 
left  that  to  be  the  subject  of  arrangement  between  the  parties.     Now 
there  is  no  question  here  that  tlie  appellant  will  work  the  mines  in 
the  fair  and  ordinary  manner,  and  will  leave  support  for  the  ordi- 
nary purposes  of  the  railway.     The  only  difficulty  here  is,  as  to  the 
bridge  and  masonry,  which  are  of  an  extraordinary  character.     If 
more  than  ordinary  support,  and  at  a  greater  distance  than  twenty 
yards  is  required,  it  must  be  obtained  under  the  provisions  of  the 
28th  section.     The  appellant  is  not  bound  to  leave  support  for  such 
works  of  an  extraordinary  character ;   and  there  is  nothing   to 
show  that  the  Legislature  made  them  the  object  of  special  pro- 
tection. 

As  to  the  coal  under  the  land  purchased,  it  may  be  worked  "  un- 
der the  railway  or  other  works,"  so  that  no  damage  be  thereby  done. 
If  damage  should  occur,  the  owner  of  the  land  must  make  it  good. 
This  section  certainly  gives  no  right  to  an  injunction,  and  the  words 
"  other  works  "  must  refer  to  such  works  as  are  spoken  of  in  the 
28th  section,  and  the  appellant  is  entitled  to  work  all  up  to  the 
twenty  yards,  subject  only  to  the  provisions  of  the  27th  section. 
The  two  sections  must  be  read  together.  Where  the  words  have 
been  "  no  damage  or  destruction,"  as  they  were  in  the  earlier  Acts, 
they  have  been  construed  "  no  avoidable  damage  or  destruction," 
Dudley  Canal  Company  v.  Orazebrook;^  and  there  the  mine-owner 
was  held  not  to  be  responsible  to  a  canal  company  for  working  his 
mines,  after  notice  given  to  the  company,  even  though  such  work- 
ing produced  actual  injury  to  the  company,  and  although  the 

M  B.  &  Ad.  59. 
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earlier  sections  of  the  Act  in  that  case  had  declared  that  '^  there 
shall   be  no  working   under   the  canal,  reservoir,  &c.  or 

*  345    *  within  twelve  yards  thereof,  except  as  hereinafter  men- 

tioned, without  consent."  There  is  no  such  strong  restric- 
tive expression  in  the  present  Act.  That  case  is  distinctly  in  point 
with  the  present.  The  Stourbridge  Canal  Company  v.  Dudley^  is 
entirely  to  the  same  effect,  and  in  that  case  the  present  decision 
was  referred  to,  and  brought  under  the  attention  of  the  Court. 
The  rights  of  these  parties  do  not  depend  on  the  common  law,  but 
are  defined  and  restricted  by  the  provisions  of  the  Act. 

The  case  of  The  Northwestern  Railway  Company  v.  Ackroyd^ 
was  decided  after  the  passing  of  the  General  Railway  Statutes. 
The  company  there  had  taken  the  right  to  make  a  tunnel.  There 
was  some  dispute  as  to  whether  that  was  more  than  the  purchase 
of  an  easeiJient,  but  that  was  th^  only  difference  between  that  and 
the  present  case.  It  was  there  held,  that  the  right  to  make  the 
tunnel  did  not  give  the  company  such  a  right  to  support  for  the 
tunnel,  that  the  grantor,  acting  only  in  accordance  with  the  Bail- 
way  Clauses  Consolidation  Act,  sections  77,  78,  could  not  work  his 
mines  under  or  adjoining  to  the  tunnel ;  and  there  the  Vice-Chan- 
cellor himself  observed :  ''  Even  assuming  it  was  not  within  the 
77th  section,  in  that  view  of  the  case  the  reasoning  in  Fletcher  v. 
The  Chreat  Western  Railway  Company  would,  in  fact,  apply,  be- 
cause, after  all,  this  is  a  compulsory  purchase  under  a  railway 
Act."  The  Birmingham  Canal  Company  v.  JEarl  Dudley^  and 
The  Birmingham  Canal  Company  v.  Sunnddl^^  there  referred  to, 
are  to  the  same  effect.    Tlie  owner  is  entitled  to  work  his 

*  346    mines,  doing  no  damage ;  that  is,  no  avoidable  *  damage. 

It  is  said  that  it  is  unreasonable  to  put  such  a  construction 
on  the  Act,  as  it  would  leave  the  masonry  and  buildings  liable  to 
be  destroyed,  though  there  was  no  compulsory  power  given  to  ena* 
ble  the  respondents  to  purchase  them  ;  but  though  they  have  not 
the  power  to  compel  a  sale,  they  have  the  power  to  enter  into  an 
arrangement  for  one,  and  that  affords  them  all  the  necessary  pro- 
tection. Of  course,  the  Legislature,  knowing  from  the  plans  that 
the  bridge  was  to  be  erected,  gave  all  the  powers  and  rights  which 
at  that  time  were  deemed  necessary  for  its  protection,  and  no  others 
can  now  be  implied. 

^  80  Law  J.  N.  S.  Q.  B.  108.  •  7  H.  &  N.  969. 

•  8  Jut.  N.  .S.  911.  *  7  H.  &  N.  980,  n. 
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Sir  H.  Cairns  and  Mr.  JBobhouse  (^Mr,  G,  Williamson  was  with 
them),  for  the  respondents. — There  are  three  questions  in  this 
case :  first,  what  are  the  rights  of  the  landowner  and  of  the  railway 
company  with  respect  to  the  subjacent  and  the  adjacent  support  of 
the  railway  ?  The  respondents  say,  that  the  subjacent  support  hav- 
ing been  purchased,  the  adjacent  support  is  that  to  which  they  are 
entitled  as  a  matter  of  law.  The  second  question  is,  whether  any 
act  done  or  threatened  by  the  landowner  calls  for  any  adjudication 
which  would  be  included  in  the  form  of  the  bill.  The  third  is,  as 
to  the  form  of  the  injunction  granted  by  the  Court.  The  second 
and  third  questions  are  comparatively  unimportant ;  the  first  is 
that  on  which  the  decision  most  depends. 

If  the  contention  on  the  other  side  is  correct,  the  adjoining  land- 
owner might  cut  the  ground  almost  to  the  limit  of  the  solid  block 
on  which  the  bridge  is  standing,  and  the  respondents  would  have 
BO  power  to  prevent  the  mischief.  That  is  not  so ;  they  are  enti- 
tled by  law  to  adjacent  support.  The  twenty  yards  men- 
tioned in  the  *  Act  have  no  reference  to  adjacent,  but  only  *  347 
to  subjacent  support.  They  refer  to  the  land  purchased  by 
the  company.  The  mines  under  that  land  do  not  pass  by  the  con^ 
▼eyance ;  the  owner  may  work  them,  but  he  must  give  notice,  and 
the  company  may,  if  it  pleases,  compel  him  to  sell  his  right  of 
working  them.  If  the  company  does  not  choose  to  purchase,  he 
may  work  the  mines,  but  he  must  work  them  in  a  certain  manner, 
and  do  no  avoidable  damage  ;  if  he  does,  he  must  repair  it.  So 
far  the  company  is  protected.  The  Legislature  never  intended  to 
leave  it  unprotected  as  to  support  extending  beyond  the  twenty 
yards.  Power  was  not  given  to  the  company  to  compel  a  sale  of 
the  minerals  beyond  that  distance,  but  the  owner  was  left  to  work 
them,  subject,  however,  to  this  :  that  he  was  to  do  no  damage,  not 
merely  no  avoidable  damage,  but  none  whatever.  This  leaves  the 
rights  of  the  two  parties  as  at  common  law,  and  at  common  law 
and  equity,  independent  of  prescription,  the  owner  of  the  surface 
has  a  right  to  subjacent  support,  Rogers  v.  Tat/lor.^  Fletcher  v. 
The  Great  Western  Railway  Company  ^  does  not  affect  this  case, 
for  the  question  there  depended  on  the  Railway  Clauses  Consolida- 
tion Act ;  and  in  The  Northwestern  Railway  Company  v.  Ackroyd? 
merely  shows  that  the  mine-owner  may  not,  by  a  sale  of  the  sur- 

M  H.  &  N.  828.  '8  Jar.  N.  S.  911. 

•  4  H.  &  N.  242. 
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face,  lose  the  right  to  work  the  mines  underneath  ;  and  that  where 
he  has  that  right,  it  must  be  purchased  from  him.  The  Dudley  Ca- 
nal Company  v.  Orazehrook  ^  was  explained  in  the  present  case  by 
Vice-Chancellor  Wood,  who  showed  that  unless  the  clause  in  the 

Act  there. was  to  be  read  ''  doing  no  damage  that  could  be 
*  348    avoided,"  no  meaning  whatever  could  be  *  given  to  it. 

Then  came  the  cases  of  The  Birmingham  Canal  Company 
V,  Dudley^  and  The  Stourbridge  Canal  Company  v.  Dudley^  but 
they  merely  show  that  where  the  owner  has  a  right  to  work  mines 
under  a  canal,  he  may  do  so,  even  though  damage  may  ensue. 
They  do  not  touch  the  question  of  adjacent  support.  Tlie  case 
which  is  really  like  the  present  is  that  of  The  Caledonian  Company 
V.  Sprotj^  and  by  that  case  the  present  must  be  decided.  There 
the  attempt  to  make  the  Railway  Glauses  Consolidation  Act  apply 
failed,  and  the  judgment  of  Lord  Cranworth  establishes  that  where 
land  is  sold  for  the  purposes  of  a  railway,  the  incidents  to  such  a 
*  purpose,  one  of  which  is  the  title  to  adjacent  support,  attach  on 
the  sale  ;  yet  there  Sprot  had  reserved  to  himself,  as  absolutely  as 
the  Railway  Glauses  Act  could  do,  the  right  to  the  mines,  and  to 
win  and  work  the  minerals.  That  case  was  in  substance  reconsid- 
ered by  this  House  in  The  Caledonian  Company  v.  BeJhaven^  and 
the  same  doctrine  was  affirmed.  A  man  cannot  derogate  from  his 
own  grant,  and  here,  in  fact,  the  respondents  are  dealing  with 
Boulcott,  from  whom  they  purchased  the  land,  and  on  whose  be- 
half it  is  now  contended  that  he  possesses  the  right  to  strip  down 
the  land  he  retains,  so  as  to  have  the  land  purchased  by  the  re- 
spondents and  the  buildings  upon  it  without  any  adjacent  support. 
The  compulsory  power  to  purchase  support  may  negative  the  com- 
mon-law right  to  that  support,  but  where  no  such  power  exists, 
and  none  exists  here,  that  right  remains,  and  attaches  itself  to 
the  grant  of  the  land  which  is  purchased.    The  fact  that  the  laud 

was  purchased  under  the  Act,  and  not  in  the  way  of  ordinary 
*349    bargain,  makes  no  difference  in  that  *  matter,  Humphries 

V.  Brogden.^  Boberts  v.  Haines  ^  is  decisive  to  show  that 
the  purchaser  of  the  surface  is  entitled  to  support  from  the  subja- 
cent  strata,  and  the  right  to  adjacent  support  is  in  the  judgment 

M  B.  &  Ad.  59.  «  2  Macq.  Scotch  App.  449. 

•  7  H.  &  N.  969.  •  3  Macq.  Scotch  App.  56. 

■  30  Law  J.  N.  8.  Q.  B.  108.  •  12  Q.  B.  789. 

^  6  Ellis  &  B.  643,  .affirmed  in  7  EUia  &  B.  625. 
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there  shown  to  be  one  which  exists  at  common  law,  and  which  can- 
not be  taken  away,  except  by  express  stipulation.  In  this  case 
there  was  no  such  stipulation.  Undoubtedly  the  right  to  the  mines 
belongs  to  the  appellant,  but  he  must  work  them,  subject  to  that 
common-law  right  of  the  owner  of  the  surface  to  adjacent  support 
which  has  not  been  in  any  manner  taken  away. 

Then  as  to  the  decree.  There  was  here  a  proper  case  for  ad- 
judication and  for  the  interference  of  the  Court.  The  respon- 
dents were  entitled  to  ask  for  protection  against  a  probable,  if  not 
an  imminent  danger ;  they  were  not  bound  to  wait  for  the 
actual  occurrence  of  the  mischief  which  might  have  been  irrepa- 
rable. 

As  to  withdrawing  the  water  from  the  spaces,  the  evidence 
shows  that  it  may  be  necessary  for  the  mines,  but  it  does  not 
show  that  it  will  not  be  dangerous  for  the  railway  works.  The 
water  in  the  spaces  ought  therefore  to  be  left. 

The  form  of  the  order  here  is  right.  It  is  impossible  for  the 
company  to  fix  the  exact  limits  at  which  the  working  may  be- 
come dangerous.  It  is  sufficient  to  declare  the  principle,  and 
leave  the  parties  practically  to  apply  it.  The  Court  does  not,  in 
practice,  say  what  a  party  may,  but  what  he  may  not  do,  and  be- 
fore he  is  committed  for  contempt,  if  there  should  be  any  doubt 
upon  the  facts,  a  trial  would  be  ordered.  Such  an  injunction 
as  this  may  be  granted.  Imperial  Gas  Company  v.  Broad- 
bent^ ;  * Ripon  v.  Hohart^ ;  Haines  v.  Taylor^ ;  Cother  v.  *  360 
The  Midland  Railway  Company  ^  are  not  applicable  here, 
for  in  each  of  them  the  alleged  cause  for  asking  for  the  injunc- 
tion was  altogether  problematical.  The  Northeastern  Railway 
Company  v.  Crossland  ^  is  a  distinct  precedpnt  for  this  form  of  in- 
junction, and  that  case  went  before  the  Lords  Justices,  who  sus- 
tained what  had  been  done  in  the  Court  below. 

Mr.  Relt^  in  reply.  —  There  can  be  no  question  as  to  common- 
law  rights,  when  the  rights  and  powers  of  the  company  have  been 
so  carefully  made  the  subject  of  legislative  provision.  All  that 
was  necessary  for  the  protection  of  the  company  has  been  intro- 
duced into  the  respondents'  Act,  and  must  be  taken  to  have  been 

>  7  De  G.,  M.  &  G.  436,  od  appeal,  7  H.  L.  Cas.  600. 
3  Mylne  &  K.  169.  *  2  Phill.  469. 

2  FhilL  209.  *  2  Johns.  &  H.  565. 
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introduced  by  them  and  to  have  been  deemed  sufficient  for  their 
purposes.  The  appellant  has  the  right,  by  their  own  Act,  to  work 
the  minerals  in  any  way  he  pleases,  till  he  comes  within  twenty 
yards  of  the  masonry  or  buildings,  when  he  must  give  notice  to 
the  respondents,  who  have  the  right  to  compel  a  sale.  This  is 
sufficient  for  their  protection,  and  there  is  no  room  for  implying 
any  thing  else  in  their  favour.  The  Caledonian  Company  v.  Sprot 
does  not  govern  thi^  case.  Every  Court  of  law  has,  since  its  de- 
cision, acted  on  it  as  a  case  applicable  to  a  voluntary  but  not  to  a 
compulsory  conveyance ;  but  besides  that,  it  is  clear  that  what  is 
sold  under  the  authority  of  an  Act  of  Parliament,  is  what  is  ex- 
pressed in  that  act,  nothing  more ;  here  it  is  sought  to  add  some- 
thing more.  [Lord  Kjngsdown.  —  Neither  the  facts  nor 
*  861  the  provisions  of  the  Act  are  set  out  in  that  *  case.  What 
were  they  ?]  It  was  the  case  of  an  action  for  damages  at 
the  instance  of  Sprot ;  the  summons  recited  the  Act  and  the  con- 
veyance, and  alleged  that  he  had  not  agreed  to  part  with  the  min- 
erals ;  that  there  was  a  valuable  fire  clay  under  the  surface,  and 
that  the  surface  itself  was  of  small  value ;  and  he  prayed  for  a 
declaration  that  the  company  had  no  right  of  property  in  the  min- 
erals, but  that  they  belonged  to  him,  subject  to  any  right  in  the 
company,  to  purchase  them  under  the  Act ;  that  the  company  had 
no  power  to  prevent  him  from  working  the  minerals  unless  by 
paying  for  the  same,  and  that  the  provision  in  the  Act  by  which  it 
was  declared  that  he  could  not  be  allowed  to  work  the  minerals 
without  previously  giving  security  against  doing  damage,  did  not 
in  any  respect  apply  to  the  minerals  in  the  land  adjoining  the  rail- 
way which'  was  not  included  in  the  sale,  and  that  notwithstanding 
the  Act  he  was  entitled  to  work  these  minerals,  or  to  have  com- 
pensation from  the  defendants.  There  is  no  such  provision  in  this 
case,  and  the  difference  between  the  two  is  highly  important,  for 
here  it  is  the  right  of  the  respondents  which  is  defined  and  limited, 
while  there  it  was  the  right  of  the  pursuer,  which  was  subject  to 
statutory  restriction.  Then  as  to  the  Railway  Clauses  Act  and 
the  other  statutes  of  the  same  kind,  it  is  clear  that  they  declare 
that  the  right  to  support  is  within  the  limits  of  a  definite  area,  and 
there  is  no  ground  for  extending  that  right  beyond  those  limits. 
The  right  to  purchase  defines  and  restricts  the  right  to  support. 
Here  it  is  twenty  yards  and  no  more ;  the  Parliamentary  right  is 
expressly  declared  and  it  excludes  any  common-law  right. 
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The  injunction  allows  the  right  to  drain  the  shaft,  but  that  can- 
not be  done  without  draining  the  spaces,  which  is  not  allowed  to 
the  appellant.  The  result  is,  that  if  he  worked  the  minerals 
even  at  half  a  mile  off,  at  a  lower  *  level,  and  the  spaces  *  352 
were  thereby  drained,  he  would  be  liable.  Against  that,  at 
all  events,  the  appellant  is  entitled  to  be  protected.  But,  bejond 
that,  the  injunction  which  proceeds  on  the  ground  of  giving  the 
respondents  a  common-law  right,  to  which  hj  the  terms  of  their 
own  Act  they  are  not  entitled,  cannot  be  supported. 

Lord  Chelmsford.  —  Mj  Lords,  during  the  opening  of  this  case 
on  the  part  of  the  appellant,  I  felt  considerable  doubt  whether  the 
injunction  could  be  maintained  to  the  full  extent  to  which  it  had 
been  granted ;  but  having  carefully  considered  the  able  arguments 
addressed  to  your  Lordships  by  the  counsel  on  both  sides,  I  am 
now  satisfied  that  the  decree  appealed  from  may,  with  some  modi- 
fication, be  generally  affirmed. 

The  appellant  is  the  lessee  of  the  mines  in  question  for  the  term 
of  forty-two  years,  under  a  lease  of  the  21st  December,  1856, 
granted  by  Mr.  Boulcott,  who  was  the  proprietor  of  the  mines  in 
1834,  when  the  Act  for  making  what  is  now  the  respondents'  rail- 
way was  passed.  Under  this  Act  the  company  was  empowered  to 
carry  the  railway  over  the  river  Wear,  at  or  near  to  a  place  called 
Biddick,  by  means  of  a  bridge  or  viaduct.  For  the  purpose  of 
constructing  this  bridge  and  a  portion  of  the  railway,  the  company 
required  some  of  the  land  of  Mr.  Boulcott,  under  which  there  were 
seams  of  coal ;  and  he  agreed  to  sell  the  requisite  quantity  of  land 
for  the  sum  of  650Z. 

It  seems  to  me  not  very  important  to  consider  whether  this  trans- 
action is  to  be  regarded  in  the  light  of  a  voluntary  or  a  compul- 
sory sale.     As  the  company  could   have  compelled  Mr. 
Boulcott  to  part  with  his  land  for  the  purpose  *  of  the  Act,    *  353 
the  latter  would  probably  be  the  more  correct  view. 

The  conveyance  to  the  company  was  made  in  the  form  pre- 
scribed  by  the  Act,  and  must  be  read  as  if  the  sections  applicable 
to  the  subject  matter  of  the  grant  and  its  incidents  were  inserted  in 
It.  These  sections,  the  27th  and  the  28th,  contain  provisions  for 
the  case  of  mines  lying  under  lands  purchased  by  the  company 
with  the  authority  of  the  Act.  These  mines,  whether  of  coal, 
stone,  slate,  or  other  mineral,  are,  by  the  27th  section,  to  be 
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deemed  to  be  excepted  out  of  the  purchase  of  such  lands,  aud  may 
be  worked  by  the  respective  owners  under  the  lands,  or  under  the 
railway  or  other  works  of  the  company,  as  if  the  Act  had  not  been 
passed,  "  so  that  no  damage  or  obstruction  be  done  or  thereby 
occur  to  or  in  such  railway  or  other  works."  The  28th  section 
relates  to  masonry  and  building  belonging  to  the  company,  and 
enacts,  that  whenever,  in  working  such  coal,  &c.  (which  refers  to 
coal,  &c.  previously  mentioned  as  being  under  the  land  purchased) 
the  working  shall  approach  within  twenty  yards  of  any  masonry 
or  building,  notice  shall  be  given  by  the  owner  or  lessee  of  the 
mines,  and  the  company  may  deliver  a  declaration  that  it  requires 
the  coal  to  be  reserved  for  the  protection  of  such  masonry  or  build- 
ing, and  in  that  case  the  company  shall  purchase  and  pay  for  the 
coal  so  reserved ;  and  in  case  the  company  shall  not  deliver  such 
declaration,  the  owners,  Ac.  "  may  work  or  get  the  coal  under  the 
masonry  or  buildings,  provided  the  same  be  worked  in  the  usual 
and  ordinary  manner  of  working  mines,  and  that  no  avoidable 
damage  be  done  to  the  said  masonry  or  building." 

The  appellant  contends  that  the  27th  section  must  be  inter- 
preted by  the  28th,  and  that  the  meaning  of  the  two  sections, 
*  354  taken  together,  is,  that  the  company  is  entitled,  *  by  the 
28th  section,  to  purchase  a  limited  amount  of  support,  and 
can  claim  nothing  more,  and  that  beyond  this  limit  the  appellant 
is  only  bound  to  work  his  mines  in  such  a  manner  as  to  leave  suffi- 
cient support  for  the  ordinary  purposes  of  the  railway,  but  not  for 
any  extraordinary  works. 

The  two  sections,  however,  appear  to  me  to  be  independent  of 
each  other.  By  the  27th  section  the  owners  of  mines  under  lands 
purchased  by  the  company  are  required  to  work  them  ^^  so  that  no 
damage  be  dohe  or  thereby  occur  to  the  railway  or  other  works," 
This  is  not  an  unreasonable  restriction.  Throughout  the  line  in 
general  it  is  probable  that  no  great  additional  weight  will  be  laid 
upon  the  surface,  and  therefore  that,  in  the  course  of  working  the 
coals  in  the  ordinary  manner,  no  difficulty  will  be  found  in  pre- 
venting damage  to  the  railway.  But  if  it  should  turn  out  that  the 
coal  cannot  be  worked  in  the  usual  and  ordinary  manner  without 
occasioning  damage,  then  to  permit  it  to  be  even  so  worked  would 
be  to  defeat  the  object  for  which  alone  the  surface  land  was  taken 
from  the  owner,  and  would  make  the  very  Act  which  authorised 
the  construction  of  the  railway  the  sanction  for  its  destruction. 
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The  Legislature  having  thus,  in  the  27th  section,  provided  gen- 
erallj  against  all  damage  by  working  mines  under  the  purchased 
land,  proceeds,  in  the  28th  section,  to  deal  with  the  special  case  of 
masonry  and  buildings  belonging  to  the  company,  with  a  view  to 
the  protection  both  of  the  company  and  the  mine  owner.  As  a 
great  additional  weight  must  be  laid  upon  the  surface  by  works  of 
this  description,  necessarily  requiring  a  greater  amount  of  support 
than  would  be  afforded  in  the  ordinary  mode  of  working  mines,  it 
seems  but  fair  that  the  company  should  pay  for  this  extra- 
ordinary support,  which  can  only  be  *  obtained  by  depriv-  *  366 
ing  the  owner  of  a  quantity  of  his  coal,  which  he  would 
otherwise  have  been  able  to  work.  The  28tli  section,  therefore, 
enables  the  company  to  purchase  the  requisite  protection  to  the 
masonry  and  buildings ;  and,  should  the  company  decline  to  do  so, 
permits  the  mine-owner  to  remove  all  the  coal  which  he  would  be 
able  to  get  in  the  usual  and  ordinary  manner  of  working,  and  if  in 
so  working  damage  is  unavoidable,  the  company  must  bear  the 
consequences. 

The  Act  thus  provides  for  the  rights  of  the  mine-owner,  and  of 
the  company  as  far  as  the  purchased  lands  extend.  But  the  in- 
junction which  has  been  granted  restrains  the  appellant  from  work- 
ing, not  only  under  the  purchased  lands,  but  also  "  under  or  in 
the  land  adjoining  to  the  land  so  purchased  in  such  a  manner  as 
to  aflFect  the  stability  of  the  Victoria  Bridge,  or  the  railway  or 
other  works."  And  the  appellant  contends  that  the  company  hav- 
ing secured  by  the  Act  a  certain  amount  of  support  to  the  masonry 
and  buildings,  and  also  within  the  limits  of  the  purchased  lands 
what  may  be  necessary  for  the  ordinary  purposes  of  the  railway, 
its  rights  are  defined  by  the  Act,  and  the  rule  of  the  common  law 
with  regard  to  lateral  support  from  adjacent  lands  is  altogether  ex- 
cluded. 

But  this  argument  appears  to  me  to  be  answered  by  the  decision 
of  this  House  in  the  case  of  The  Caledonian  Company  v.  Sprot} 
There  the  Act  contained  a  clause  making  it  competent  to  the  pro- 
prietor whose  lands  were  authorised  to  be  taken  to  reserve  from 
the  bargain  and  sale  to  the  company  the  whole  minerals  in  the 
lands  for  his  own  proper  use  and  behoof,  but  restraining  him 
from  working  the  minerals  till  he  had  given  security 
*  for  injury  which  might  thence  in  any  way  result  to  the    *  366 

^  2  Macq.  Scotch  App.  449. 
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undertaking.  The  conreyauce  of  Mr.  Sprot  to  the  companj 
contained  a  reservation  of  the  minerals  under  the  land  con- 
veyed, and  maj  be  considered  as  equivalent  to  the  exception  of  the 
minerals  by  the  Act  itself;  and  Lord  Cran worth,  then  Lord  Clian- 
cellor,  in  advising  the  House,  said,  ^'  Independently  of  any  Parlia- 
mentary enactment,  the  effect  of  the  conveyance  was  to  convey  the 
land,  to  be  covered  by  the  railway,  to  the  company,  together  with 
a  right  to  all  reasonable  subjacent  and  adjacent  support ;  a  right 
to  such  support  being  a  right  necessarily  connected  with  the  sub- 
ject matter  of  the  grant." 

It  was  said  by  the  appellant's  counsel  that  this  case  has  generally 
been  considered  to  have  proceeded  upon  the  ground  of  the  con- 
veyance being  voluntary.  I  have  already  observed  that  in  these 
cases  of  private  arrangement,  where  the  owner  may  be  compelled 
to  part  with  his  property,  the  sale  can  hardly  be  regarded  as  a 
voluntary  one.  But  whether  voluntary  or  compulsory,  every  grant 
must  carry  with  it  all  that  is  necessary  to  the  enjoyment  of  the 
subject  matter  of  it ;  and,  therefore,  if  a  certain  amount  of  lateral 
support  is  essential  to  the  safety  of  the  railway,  the  right  to  it 
must  pass  as  a  necessary  incident  to  the  grant. 

But  the  learned  counsel  for  the  appellant  insisted  that  even  if 
he  was  bound  to  leave  this  lateral  support  for  the  ordinary  pur- 
poses of  the  railway,  he  was  not  called  upon  to  provide  for  extraor- 
dinary support,  such  as  bridges,  &c.  But  this  objection  seems 
to  be  met  by  my  noble  and  learned  friend.  Lord  Crauworth,  in  the 
case  to  which  I  have  just  referred.  After  observing  that  "  how  far 
adjacent  support  must  stand,  is  a  question  in  which  each  par- 
ticular case  will  depend  on  its  own   special  circumstances,"  he 

adds,  '^It  must  further  be  observed,  that  all   which  a 
*  367    *  grantor  can  reasonably  be  considered  to  grant  or  warrant 

is,  such  a  measure  of  support,  subjacent  and  adjacent,  as  is 
necessary  for  the  land  in  its  condition  at  the  time  of  the  grant,  or 
in  the  state  for  the  purpose  of  putting  it  into  which  the  grant  was 
made."  Now  Mr.  Boulcott  must  have  known  where  it  was  pro- 
posed to  carry  the  bridge  over  the  river  Wear,  and  that  some  of 
his  land  would  be  used  as  a  support  to  the  abutments  of  the 
bridge.  He*  must  be  taken,  therefore,  to  have  impliedly  granted 
all  the  adjacent  support  necessary  to  maintain  these  abutments. 
It  is  incorrect  to  speak  of  the  bridge  as  an  extraordinary  work  in 
connection  with  the  railway.    It  is  a  necessary  part  of  the  line  of 
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railway,  without  which  it  could  not  have  been  made,  and  it  comes 
rather  within  the  meaning  of  the  words  "  ordinary  purposes  of 
the  railway  " ;  for  which  it  is  conceded  that  support  within  the 
limits  of  the  purchased  lands  must  be  provided. 

These,  then,  were  the  respective  rights  and  obligations  of  the 
parties  when  the  appellant's  notice  of  his  intention  to  work  the 
mines  was  given.  This  notice,  with  the  plan  accompanying  it,  in- 
formed the  company  that  the  appellant's  mining  operations  would 
extend  in  every  direction,  not  only  near  to  but  even  under  the 
railway  itself.  The  company  therefore  filed  a  bill,  praying  for  an 
injunction,  and  the  defendant's  answer  shows  the  extent  to  which 
he  claimed  the  right  to  work  the  mines.  He  says,  '^  the  company 
is  not  entitled  to  have  any  further  or  other  support  left  to  the 
ground  or  surface  of  the  strip  or  portion  of  land  so  purchased,  as 
in  the  plaintifiTs  bill  mentioned,  than  such  as  would  be  left  accord- 
ing to  the  fair,  regular,  and  orderly,  and  best  and  most  improved 
course,  method,  and  manner  of  working  collieries  on  the  rivers 
Tyne  and  Wear."  And  what  consequences  he  anticipated 
might  possibly  occur  from  this  mode  of  working,  *  may  be  *  358 
collected  from  another  passage  in  his  answer,  in  which  after 
stating  his  inability  to  say  whether  the  water  as  well  as  the  coal 
underneath  and  adjoining  the  piece  of  land  purchased,  is  or  is  not 
necessary  to  the  stability  of  the  Victoria  Bridge,  or  whether  great 
damage  will  or  will  not  ensue  to  the  plaintiffs  if  he  is  allowed  to 
resume  his  works,  he  submits,  ^^  That  such  damage  would  not  be 
irreparable,  as  it  would  simply  consist  of  pecuniary  loss  or  expense, 
as  the  railway  might  be  carried  across  the  river  Wear  by  a  bridge 
not  requiring  so  much  support  as  the  Victoria  Bridge."  So  that 
he  contemplates  nothing  less  than  the  possibility  of  the  entire  de- 
struction of  the  bridge  as  the  consequence  of  his  operations. 

The  appellant  complains  that  the  injunction  was  granted  with- 
out any  proof  being  offered  that  damage  would  result  from  the  re- 
moval of  the  coal,  the  evidence  being  almost  wholly  directed  to 
show  that  the  support  of  the  water  was  necessary  to  the  stability 
of  the  bridge.  To  this  I  think  a  satisfactory  answer  was  given  by 
the  counsel  for  the  respondents.  The  only  question  really  in  dis- 
pute between  the  parties  was,  the  right  to  the  support  afforded  by 
the  water.  There  was  never  any  doubt  as  to  the  necessity  of  the 
support  from  the  coal.  And  if  the  respondents  would  have 
abandoned  their  claim  to  the  water  support  (which  was  afterwards 
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decided  against  them)  they  might,  perhaps,  have  asked  for  an 
injunction  upon  the  admissions  contained  in  the  defendant's 
answer. 

But  it  is  said  that,  even  assuming  it  to  be  right  to  restrain  the 
appellant  from  working  his  mines  so  as  to  damage  the  railway,  the 
injunction  which  has  been  granted  is  so  general  and  indefinite 
that  the  appellant  is  deterred  from  commencing  any  operations  in 
his  mines,  however  distant  from  the  railway  and  works,  lest  he 
sliould  be  guilty  of  a  breach  of  the  injunction,  and  render 

*  359    himself  liable  to  *  an  attachment.     The  appellant  seemed  to 

think  that  the  form  of  the  injunction  adopted  on  this  occa- 
sion was  entirely  new.  We  have,  however,  been  referred  to  The 
Northeastern  Railway  Company  v.  CroBsland^  in  which  an  in- 
junction in  the  same  extensive  and  indefinite  terms  was  granted. 
It  is  difficult,  indeed,  to  see  how  adequate  protection  can  be  given 
in  any  other  way.  It  was  suggested  that  the  injunction  ought  to 
have  defined,  by  metes  and  bounds,  the  limits  within  which  work- 
ings were  to  be  prohibited.  But  this  is  altogether  impracticable, 
because  it  is  not  possible  to  determine  beforehand  to  what  extent 
the  workings  may  deprive  the  railway  and  works  of  the  adjacent 
support,  which  of  right  they  ought  to  have.  Nor  need  the  appel- 
lant entertain  much  apprehension  of  the  consequences  of  this 
injunction  upon  his  future  operation.  He  must  know  that  it 
amounts  merely  to  a  declaration  of  the  Court  upon  the  question  of 
right  which  he  himself,  as  he  says  in  his  answer,  desired  ^^  to  afford 
an  opportunity  of  having  properly  tried." 

One  part  of  the  injunction,  however,  will  require  some  qualifica- 
tion or  explanation,  to  prevent  the  appellant  receiving  a  detriment 
to  which  he  ought  not  to  be  exposed.  When  the  bill  was  filed, 
the  main  contention  between  the  parties  was,  whether  the  respon- 
dents were  entitled  to  have  the  water  left  in  the  Haugh  Shaft,  as 
by  its  pressure  on  the  water  in  the  spaces  of  the  old  workings  of 
the  mine,  it  afibrded  an  additional  support  to  the  surface  land. 
The  Court  decided  that  the  appellant  is  entitled  to  drain  this  shaft, 
though  the  consequence  will  necessarily  be,  that  the  support  of  tho 

bridge  will  be  thereby  diminished.     This  decision  apparent- 

*  360    ly  proceeded  *  on  the  ground  that  the  filling  of  the  Haugh 

Shaft  was  the  result  of  an  accident ;  and,  it  being  reason- 
able to  expect  at  some  future  time,  that  the  owner  would  resume 

^  2  Johns.  &  VL  566. 
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the  working  of  the  seams  of  coal  to  which  it  led,  and  would  use 
the  shaft  for  the  purpose,  the  respondents  had  no  right  to  specu- 
late on  the  water  being  always  left  in  the  shaft.  But  why  had 
they  any  more  right  to  speculate  on  the  continuance  of  a  circum- 
stance equally  accidental ;  the  water  constantly  remaining  in  the 
spaces  ?  And  if  the  operation  of  working  coal,  not  in  the  pillars, 
but  in  other  and  deeper  seams,  will  have,  as  it  appears  it  may 
have,  the  eflFect  of  draining  off  the  water  in  the  spaces,  why  had 
the  respondents  any  more  right  to  count  upon  tlie  continuance  of 
the  accidental  state  of  circumstances  in  the  spaces  than  in  the 
shaft  ? 

I  therefore  submit  to  your  Lordships  that  the  decree  ought  to 
be  varied  by  adding  these  words,  ^'  and  this  injunction  is  not  to 
restrain  the  defendant  from  withdrawing  the  water  from  the  spaces 
left  in  the  old  works  if  such  effect  should  be  produced  by  working 
the  colliery  in  a  proper  manner,  and  in  the  usual  manner  of  work- 
ing mines  in  the  district  where  the  same  is  situated."  And  that 
with  this  addition  the  decree  ought  to  be  affirmed. 

With  respect  to  costs,  I  submit  that  there  should  be  no  costs  of 
this  appeal  on  either  side  ;  and  as  the  question  of  the  right  to  sup- 
port from  the  water  in  the  spaces  does  not  appear  to  have  been 
made  the  ground  of  the  defendant's  appeal  to  the  Lord  Chancellor, 
that  his  decree  as  to  costs  ought  not  to  be  varied. 

Lord  Kingsdown. — My  Lords,  in  the  year  1834  the  respon- 
dents, or  a  company  which  they  now  represent,  were 
authorised  and  *  required  for  the  purposes  of  their  railway  *  361 
to  build  a  bridge  over  the  Wear.  They  proposed  to  build 
this  bridge  at  a  part  of  the  river  where,  on  one  side  of  the  stream, 
there  were,  at  a  considerable  depth  below  the  surface,  the  work- 
ings of  a  colliery  which  had  for  some  years  been  abandoned.  The 
workings  had  been  conducted  in  the  usual  manner,  by  getting  out 
portions  of  the  coal,  leaving  other  portions  of  the  mineral  standing 
as  pillars  to  support  the  roof. 

It  seems  that  at  a  distance  of  about  two  hundred  yards  from  the 
line  of  railway,  there  was  an  old  shaft  communicating  with  the 
abandoned  colliery,  by  which  shaft  the  coal  had  been  drawn  up. 
An  overflow  of  the  river,  or  some  occurrence  had  taken  place  in 
which  the  water  of  the  river  had  poured  down  the  shaft  and  filled 
not  only  the  shaft  itself,  but  the  interstices  between  the  pillars  left 
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for  the  support  of  the  roof.  And  it  is  obvious  that  by  the  pressure 
of  the  water  iu  the  shaft  upon  the  water  in  these  interstices,  con- 
siderable support  would  be  afforded  to  the  roof  in  addition  to  that 
supplied  by  the  pillars. 

In  this  state  of  things  the  company  having  taken  advice  as  to 
the  suflSciency  of  the  ground  (though  to  a  certain  extent  under- 
mined) to  support  the  proposed  bridge,  purchased  from  Mr.  Boul- 
cott,  the  owner,  a  portion  of  land  for  the  site  of  the  bridge,  to- 
gether with  a  strip  of  land  of  some  length  leading  up  to  it,  and 
proceeded  to  make  the  railway  and  to  erect  the  bridge  on  the  land 
so  purchased.  This  bridge  is  said  to  be  of  unusual  solidity,  to  be 
of  more  than  the  ordinary  weight  of  such  structures,  and  to  re- 
quire, therefore,  more  than  the  ordinary  amount  of  support.  The 
bridge,  however,  was  built  in  conformity  with  the  provisions  of  the 
Act  of  Parliament ;  and  for  more  than  twenty  years  no  attempt 
was  made  by  Mr.  Boulcott,  or  those  claiming  under  liim, 
*  362  *  to  disturb  the  supports  of  the  bridge  as  they  existed  at 
the  time  when  it  was  built. 

The  question  then  is,  what  are  the  rights  which  the  respondents 
would  have  acquired  against  Mr.  Boulcott  by  the  conveyance  from 
him,  if  the  purchase  had  been  made  by  private  bargain,  and  the 
conveyance  had  reserved  to  the  vendor  the  right  to  the  minerals 
under  the  land  soldT  I  apprehend  that,  upon  the  authorities, 
there  can  be  no  doubt  that  Mr.  Boulcott  having  sold  the  land  for 
the  bridge  and  the  railway,  could  not  so  use  the  property  which  he 
had  reserved,  either  the  minerals  under  the  land  sold  or  the  sur- 
face of,  or  minerals  under  the  adjoining  land,  as  to  prejudice  the 
use  of  that  which  he  had  granted  for  the  purpose  for  which  it  was 
known  to  have  been  granted.  He  could  not  have  taken  away 
either  from  under  the  land  sold  or  from  the  adjoining  land,  min- 
erals, the  abstraction  of  which  would  have  the  effect  of  interrupt- 
ing the  railway  or  endangering  the  bridge. 

That  this  would  be  so  at  common  law  in  the  case  of  a  private 
contract  was  not  disputed ;  but  it  was  said  that  the  law  is  different 
when  a  compulsory  sale  is  made  under  an  Act  of  Parliament,  in 
which  case  it  was  argued  that  the  purchaser  takes  nothing  but 
what  the  Act  of  Parliament  gives  iu  terms.  It  is  extremely  diflS- 
cult  to  understand  what  difference  there  can  be  for  this  purpose, 
between  the  effect  of  a  conveyance  when  the  contract  is  entered 
into  under  die  authority  of  an  Act  of  Parliament  and  when  it  is 
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made  by  private  bargain.  In  either  case  the  conyejance  must  pass 
the  property  described  in  the  deed  with  its  legal  incidents.  There 
may,  indeed,  be,  either  in  the  conveyance  or  in  the  Act  of  Par- 
liament, provisions  which  exclude  from  the  conveyance  of  the 
land  its  ordinary  legal  incidents,  but  unless  something  to 
*  this  effect  can  be  shown,  the  ordinary  legal  incidents  will  *  863 
attach  to  the  land. 

The  real  question,  therefore,  is,  does  the  conveyance  in  this  case, 
or  does  the  Act  under  which  it  was  made,  contain  any  thing 
which  excludes  the  operation  of  the  ordinary  rule  of  law  ?  The 
appellant  represents  Mr.  Boulcott,  and  can  assert  no  rights  which 
Mr.  Boulcott  conld  not  have  maintained.  It  is  not  suggested  that 
there  is  any  thing  special  in  the  terms  of  the  conveyance,  but  the 
provisions  of  the  Act  of  Parliament  are  relied  on. 

Let  the  matter  be  considered  first  under  the  27th  section.  That 
section  applies  only  to  minerals  reserved,  that  is,  to  minerals  under 
the  sold  land  ;  and  so  far  from  containing  any  thing  contrary  to  the 
common-law  right,  it  expressly  recognises  and  enforces  it ;  for  it 
provides  that  the  minerals  may  be  got  by  the  owner,  so  that  no 
damage  or  obstruction  be  thereby  caused  to  the  railway  or  works  ; 
and  that  if  any  damage  shall  be  done,  and  the  owner  shall  not  re- 
pair it,  the  company  may  charge  the  expense  on  the  owner.  Does 
this  recognition  of  the  common-law  right  to  subjacent  support 
afford  any  inference  of  an  intention  to  exclude  the  common-law 
right  to  lateral  support  ?  I  can  see  no  foundation  for  any  such  in- 
ference. But  this  question  seems  to  me  to  be  settled  by  the  decis- 
ion of  your  Lordships  in  Sprofs  Case.  There  can  be  no  doubt 
that  the  operation  of  this  clause  will  extend  to  the  bridge  as  well 
as  the  other  works  of  the  railway,  unless  by  the  effect  of  the  28th 
section  the  bridge  is  excluded  from  the  protection  which  is  afforded 
to  other  portions  of  the  railway  not  consisting  of  masonry  or 
building. 

The  28th  section,  like  the  27th,  is  confined  to  minerals  worked 
under  the  sold  lands,  and  it  has  nothing  to  do  with  lateral 
support  —  I  mean  with  support  to  be  afforded  *  to  the  land  *  864 
sold  by  the  adjoining  land.  Section  28  seems  to  me 
intended  to  give  an  additional  protection  in  certain  cases  to  the 
railway  company.  The  personal  remedy  against  the  miner  given 
by  the  former  clause  would  often  be  very  insufficient,  where  build- 
ings, possibly  of  great  value,  like  the  bridge  in  this  case,  might  be 
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destroyed   by  working.      The  person  guilty  of  the  destruction 
might  very  probably  be  quite  unable  to  answer  in  damages  for  the 
injury  which  he  had  caused  ;  and  the  injury  might,  in  many  cases, 
be  of  a  character  for  which  pecuniary  damages  would  afford  no 
adequate  compensation.    Therefore,  when  the  workings  approached 
within  such  a  distance  of  buildings  as,  in  the  opinion  of  the  Legi^ 
lature,  was  likely  to  endanger  them,  it  gave  the  railway  company 
the  right  of  purchasing  the  minerals,  either  immediately  under 
the  buildings,  or  within  twenty  yards  of  them.     Which  is  the  true 
construction  is  for  the  present  purpose  immaterial.    The  owner 
being  compelled  to  sell,  at  a  fair  price,  nothing  could  be  more  rea- 
sonable than  that,  if  the  railway  company  refused  to  purchase,  the 
owner  should  be  at  liberty  to  get  the  minerals  in  a  workmanlike 
manner ;  and  that  if  he  did  no  damage  to  the  railway  beyond  that 
which  was  unavoidable,  he  should  be  relieved  from  all  responsibil- 
ity.    When  the  absolute  right  to  the  minerals  was  reserved  to  the 
owner,  he  was  to  work  at  his  own  peril.     When  his  right  was  qual- 
ified by  the  option  given  to  the  company,  to  the  purchaser,  then  if 
the  company  preferred  the  risk  of  damage  to  the  expense  of  pur- 
chase, it  was  to  be  subjected  to  the  risk  which  it  refused  to  buy  off. 
There  is  nothing,  as  it  seems  to  me,  but  what  is  perfectly  just  and 
reasonable  in  these  provisions,  which  are  iu  no  degree  inconsistent 
with  each  other. 

The  result  is,  that  in  this  Act  of  Parliament  there  is 

♦  365    *  nothing,  in  my  opinion,  to  exclude  the  ordinary  right  of  a 

purchaser  to  such  support  of  the  land  which  he  has  bought, 

both  subjacent  and  adjacent,  as  the  common^  law  of  the  land  gives 

him. 

The  other  objections  made  to  the  decree  remain  to  be  considered. 

When  the  facts  of  the  case  are  understood,  it  is  impossible  to 
say  that  there  was  no  danger  threatened  which  warranted  the  in- 
terposition of  the  Court.  It  appears  by  the  plan  annexed  to  the 
notice,  that  the  appellant  intended  to  work,  and  insisted  on  the 

ft 

right  to  work,  the  coal  left  in  the  old  working ;  and  he  now  con- 
tends that  he  has  a  right  to  do  so,  whatever  may  be  the  effect  upon 
the  bridge  or  the  other  works  of  the  railway,  provided  he  works  in 
a  proper  manner,  and  does  no  damage  which  can  be  avoided.  He 
has  challenged  the  company  to  a  contest  upon  this  point ;  and  the 
injunction  awarded  is  the  necessary  consequence  of  the  decision. 
It  is,  in  fact,  as  was  justly  stated  by  the  respondents*  counsel,  the 
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decision  of  the  Court,  and  equivalent  only  in  substance  to  a  decla- 
ration of  right. 

With  regard  to  the  form  of  the  injunction,  I  confess  that  I  agree 
with  mj  noble  and  learned  friend  in  thinking  that  as  to  the  water 
it  is  too  extensive.  The  Court  has  decided  that  the  appellant  is 
entitled  to  withdraw  the  water  from  the  shaft ;  and  to  this  decision 
the  respondents  have  submitted.  Upon  this  principle,  I  do  not 
understand  why  he  is  to  be  held  obliged  to  retain  the  water  in  the 
spaces.  I  agree  in  the  propriety  of  the  qualification  of  the  decree 
proposed  by  my  noble  and  learned  friend. 

Decree  and  order  affirmed,  with  the  following  addition  : 
* "  That  this  injunction  is  not  to  restrain  the  defendant    *  866 
from  withdrawing  the  water  from  the  spaces  left  in  the  old 
workings,  if  such  effect  should  be  produced  by  working  tlie  colliery 
in  a  proper  manner,  and  in  the  usual  manner  of  working  mines 
in  the  district  where  the  same  is  situated." 

Lords'  Journals,  24th  April,  1863. 
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lS6d.    May  15,  IS,  19,  21. 

Sib  J.  B.  Walsh,  Bart., Appellant. 

Her  Majesty's  Secretary  op  State  for  India  and  )  7>        j    ^ 
the  Attorney-General, ) 

Covenant,    Statute,     Trust,     Olive  Fund. 

In  1770  a  deed  was  executed  between  Lord  Cllve  and  the  directors^  &c.  of  the 
£ast  India  Company  by  which  Lord  Clive  transferred  to  the  directors  a  sum 
of  money  to  be  employed  in  giving  pensions  to  dbabled  officers  and  soldiers 
and  their  widows,  his  declared  object  being  thereby  to  induce  fit  persons  to 
enter  the  company's  service,  and  to  encourage  them  to  bravery  therein.  The 
directors  and  their  successors  were  to  be  perpetual  trustees  of  the  fund.  In 
the  deed  was  a  covenant  to  the  effect,  that  if  after  1 7S4  the  company  should 
cease  to  employ  a  military  force  in  India,  in  the  actual  pay  and  service  of  the 
company,  and  ships  for  carrying  on  the  company *s  trade,  then  the  company 
ironld,  subject  to  the  annuities  already  payable  out  of  the  said  fund,  repay  the 
money  to  Lord  Clive  or  his  representatives.  In  1883,  an  Act  of  Parlia- 
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ment  passed  to  pat  an  end  to  the  company's  trading,  and  after  April,  1834, 
ships  were  no  longer  employed  by  the  company.  In  1858  another  Act  trans- 
ferred the  government  of  India  from  the  company  to  the  Crown,  and  likewise 
transferred  the  army  of  the  company  to  the  service  of  her  Majesty.  The 
same  Act  vested  in  her  Majesty  all  the  fands  at  the  disposal  of  the  company, 
and  bound  her  Majesty  by  all  the  obligations  of  the  company,  fiduciary  or 
otherwise :  — 
Heldf  reversing  the  decision  of  the  Coart  below,  that  the  covenant  in  the  deed 
was  a  private  covenant  between  Lord  Clive  and  the  company ;  that  sach  a 
covenant  could  only  be  affected  by  a  direct  enactment ;  that  the  statutes  in 
question  did  not  so  affect  this  covenant ;  that  the  objects  of  the  original  trust, 
namely,  troops  in  the  pay  and  service  of  the  company,  had  ceased  to  exist ; 
that  the  covenant  had  thereupon  come  into  operation,  and  therefore  that  the 
fund,  subject  to  the  charges  already  fixed  upon  it,  had  become  payable  to 
Lord  Olive's  representatives. 

In  the  year  1770  a  deed  was  executed  between  the  directors 
and  others  forming  the  East  India  Company  of  the  one  part,  and 
Robert  Lord  Clive  of  the  other  part.  This  deed  recited  that  Meer 
Mahomed  Jaffeer  Cawn,  deceased,  late  Nabob  of  Bengal,  had 
bequeathed  to  Lord  Clive,  in  money  and  jewels,  property  to  the 

value  of  five  lacs  of  rupees  (62,833i.  ^s.  8i.) ;  that  in  the 
♦  868    course  of  ♦  1766  Lord  Clive  had  paid  this  sum  into  the 

company's  treasury  at  Calcutta,  and  had  received  company^s 
notes  for  the  same,  bearing  interest  at  eight  per  cent. ;  that  Lord 
Clive  being  zealous  for  the  prosperity  of  the  company,  its  territories 
and  trade,  all  of  which  greatly  depended  on  the  bravery  and  con- 
duct of  the  company's  troops,  and  considering  that  the  establish- 
ment for  such  of  the  officers  and  men,  employed  in  the  company's 
service,  as  should  be  disabled  by  age,  war,  or  disease  contracted 
during  their  service,  would  induce  fit  persons  to  enter  into  the  ser- 
vice, and  encourage  the  bravery  of  the  soldiery  employed  therein, 
had  proposed  to  the  directors  of  the  company  to  appropriate  the 
interest  of  the  five  lacs  of  rupees  for  the  support  of  a  certain 
number  of  officers,  non-commissioned  officers,  and  privates,  who 
from  wounds,  length  of  service,  or  diseases  contracted  during  their 
service,  were  unfit  to  serve  any  longer,  and  whose  fortunes  might 
be  too  scanty  to  afford  the  officers  a  decent,  and  the  private  men  a 
comfortable,  subsistence  in  their  native  country,  and  also  to  make 
some  provision  for  the  widows  of  such  officers  and  private  men  as 
,  should  have  been  entitled  to  the  said  bounty,  or  should  have  lost 
their  lives  in  the  company's  service ;  and  that  Syeff  Ud  Dowla  had 
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given  to  the  directors  three  lacs  of  rupees  (37,700Z.)  in  addition 
to  the  above  fund,  receiving  the  company's  notes  for  that  sum  at 
eight  per  cent,  interest,  and  made  payable  to  Lord  Olive ;  that 
Lord  Clive  had  desired  to  make  the  directors,  and  their  successors, 
perpetual  trustees  of  the  two  funds,  which  trust  the  directors  had 
accepted ;  and  it  was  agreed  between  them  that  the  eight  lacs  of 
rupees,  and  the  interest  (which  then  amounted  to  24,1282.)  should, 
from  the  29th  September,  1766,  carry  interest  at  eight  per  cent., 
and  be  applied  for  the  trusts  thereinafter  mentioned.  The  trusts 
were  set  forth,  and  then  came  certain  provisoes.  That  the 
directors  *  and  company  covenanted  that  if  they  should  *  369 
at  any  time  thereafter,  by  any  means  otherwise  than  by 
the  fate  of  war,  be  dispossessed  of  their  territorial  possessions  in 
Bengal,  and  the  revenues  arising  thereby,  so  that  the  jaghire 
granted  to  Lord  Clive  should  cease  to  be  paid  to  him  or  his  assigns, 
or  in  case  they  should  at  any  time  before  1784  cease  to  employ 
and  maintain  in  their  immediate  pay  and  service  a  military  force 
in  the  East  Indies,  they  should  forthwith  pay  to  Lord  Clive,  or  his 
assigns,  the  five  lacs  of  rupees,  but  subject,  widi  the  interest  on 
the  three  lacs,  in  the  proportions  which  the  two  sums  bore  to  each 
other,  to  the  payment  of  all  such  pensions  and  annuities  as  should, 
at  the  time  of  either  contingency,  happen  to  be  payable  out  of  the 
said  trust  fund,  which  pensions  and  annuities  should  continue 
during  the  lives  of  the  persons  then  entitled  thereto.  And  if  after 
the  year  1784  it  should  so  happen  that  the  directors  and  company 
should  have  no  military  force  in  their  actual  pay  or  service  in  the 
East  Indies,  then  the  interest  and  produce  of  the  eight  lacs  should 
be  applied,  &q,  towards  the  support,  relief,  and  provision  of  the 
marine  officers  and  seamen  who  should  become  invalids,  or  super- 
annuated in  their  service,  and  the  widows  of  such  of  them  as  should 
die  in  their  service,  in  such  shares  and  proportions  as  should  be 
agreed  on  between  the  directors  and  Lord  Clive ;  and  they  cove- 
nanted that  if,  after  the  commencement  of  1784,  they  should 
'^  cease  to  employ  a  military  force  in  their  actual  pay  and  service 
in  the  East  Indies,  and  also  ships  for  carrying  on  their  trade  and 
commerce,  then,  and  in  such  case,  as.  soon  as  the  said  event  shall 
happen,  they  shall  pay  unto  Lord  Clive,  his  executors,  &c.  for  his 
and  their  own  use,  at  the  treasury  at  Calcutta,  the  full  sum  of  five 
lacs  of  sicca  rupees,  but  subject,  with  the  interest  of  the 
three  lacs  of  rupees,  in  the  proportion  the  *  said  sums    *  870 
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bear  to  each  other,  to  the  payment  of  all  such  pensions  and  an- 
nuities, for  the  lives  of  the  persons  then  entitled  thereto  only,  as 
shall,  at  the  time  such  event  shall  happen,  be  payable  out  of  or 
chargeable  upon  the  said  trust  fund,  according  to  the  true  intent 
and  meaning  of  those  presents."  What  was  called  ^^  the  Olive 
Fund  "  was  thus  established.    Lord  Clive  died  in  1774. 

In  1833,  an  Act  of  Parliament  was  passed  '^  for  eflfectiDg  an 
arrangement  with  the  East  India  Company,  and  for  the  better  gov- 
ernment of  his  Majesty's  East  Indian  territories,  till  the  80th  day 
of  April,  1854."  It  enacted  that  the  East  India  Company  should, 
with  all  convenient  speed,  close  its  commercial  business,  which 
accordingly  ceased  from  April,  1834,  from  which  time  the  company 
had  ceased  to  employ  any  ships  for  carrying  on  trade  and  com- 
merce. In  1858,  another  Act  was  passed  **  for  the  better  govern- 
ment of  India,"  by  which  all  sovereign  and  territorial  rights  were 
taken  away  from  the  company  and  vested  in  her  Majesty.^ 

'  The  Act  of  1858,  21  &  22  Vict.  c.  106,  contained,  among  others,  the  follow- 
ing provisions :  Sec.  89.  *^  All  lands,  hereditaments,  moneys,  stores,  goods,  chat- 
tels, and  other  real  and  personal  estate  of  the  company,  subject  to  the  debts  and 
liabilities  affecting  the  same  respectively,  and  the  benefit  of  all  contracts,  cove- 
nants, and  engagements,  and  all  rights  to  fines,  &c.,  and  all  other  emoluments  of 
the  company,"  except  the  stock  and  dividend,  *' shall  become  vested  in  ber 
Majesty,  to  be  applied  and  disposed  of,  subject  to  the  provisions  of  this  Act,  for 
the  purposes  of  the  government  of  India." 

Sec.  42  declared  that  the  dividend  and  all  territorial  debt,  *'and  all  other 
debts  of  the  company,  and  all  sums  of  money,  costs,  charges,  and  expenses  which, 
if  this  Act  had  not  been  passed,  would  have  been  payable  by  the  company  out  of 
the  revenues  of  India,  by  reason  of  any  treaties,  contracts,  grants,  or  liabilities, 
shall  be  charged  and  chargeable  upon  the  revenues  of  India  alone,  as  if  this  Act 
had  not  been  passed  ....  and  all  other  moneys  vested  in,  or  arising  or  accru- 
ing firom,  property  or  rights  vested  in  her  Majesty  under  this  Act,  or  to  be  re- 
ceived or  disposed  of  by  the  council  under  this  Act,  shall  be  applied  in  aid  of 
such  revenues :  Provided  that  nothing  herein  contained  shall  lessen  or  prejudi- 
cially affect  any  security  to  which  the  company,  or  any  proprietor  or  creditor 
thereof  now  is,  or  may  be,  entitled,  upon  the  fund  called  *  The  Security  Fund  of 
the  India  Company,' "  &c. 

Sec.  56.  **  The  military  and  naval  forces  of  the  East  India  Company  shall  be 
deemed  to  be  the  Indian  military  and  naval  forces  of  her  Majesty,  and  shall  be 
liable  to  serve,  &c.  and  be  entitled  to  the  like  pay,  pensions,  allowances,  and 
privileges,  and  the  like  advantages  as  regards  promotion  and  otherwise,  as  if  they 
had  continued  in  the  service  of  the  company  ....  and  the  pay  and  expenses 
of  and  incident  to  her  Majesty's  Indian  military  and  naval  forces  shall  be  de- 
frayed out  of  the  revenues  of  India." 

Sec.  58.  *'  All  persons  who  at  the  commencement  of  this  Act  shall  hold  any 

[276] 


WALSH  V.   SECBETARY  OF  STATE  FOR  INDIA.  *87l 

*  Sir  John  Benn  Walsh  having  become  the  legal  repre-    *  371 
sentative  of  Lord   Glive,  filed  his  bill  (which  was  after- 
wards amended)  against  the  Secretary  of  State  for  India  and  the 
Attorney-General,  setting  forth  the  above  deed,  and  the 
*  statutes  which  had  been  passed  affecting,  as  he  alleged,    *372 
the  same,  and  prayed  that  the  Secretary  of  State  for  India 
might  be  ordered  to  pay  him  the  sum  of  62,833Z.  6s,  8d.,  or  the 
equivalent  for  the  same,  and  also  five-eighth  parts  of  the  sum  of 
24,128/.  (subject  only  to  the  charge,  in  due  proportions,  for  exist- 
ing pensions),  the  persons  for  whose  benefit  the  said  sums  were 
designed  having  ceased  to  exist,  in  consequence  of  the  trading  of 

offices,  emplojrments,  or  commiasions  under  the  company,  shall  be  deemed  to  hold 
them  under  her  Majesty,  and  shall  be  paid  out  of  the  revenues  of  India;  and  the 
transfer  of  any  person  to  the  service  of  her  Majesty  shall  be  deemed  a  continu- 
ance of  his  previous  service,  and  shall  not  prejudice  any  claims  to  pension,  or  atiy 
claims  on  the  various  annuity  funds  of  the  several  presidencies  in  India,  which  he 
might  have  had  if  this  Act  had  not  been  passed." 

Sec.  64.  ^  All  acts  and  provisions  now  in  force,  under  charter  or  otherwise,  con- 
cerning India  shall,  subject  to  the  provisions  of  this  Act,  continue  in  force,  and  be 
construed  as  referring  to  the  Secretary  of  State  in  Council  in  the  place  of  the  com- 
pany, and  the  Court  of  Directors,  and  company  of  proprietors ;  and  all  enactments 
applicable  to  the  officers  and  servants  of  the  company  in  India,  &c.  shall  remain 
applicable  to  the  officers  and  servants  continued  and  appointed  under  this  Act.'' 

Sec.  65.  The  Secretary  of  State  in  Council  to  be  sued  as  the  company  might 
have  been,  ^*  and  the  property  and  effects  hereby  vested  in  her  Majesty  for  the 
purposes  of  the  government  of  India,  or  acquired  for  the  said  purposes,  shall  be 
subject  and  liable  to  the  same  judgments  and  executions  as  they  would  while 
vested  in  the  company  in  respect  of  debts  and  liabilities  lawfully  contracted  and 
incurred  by  the  company." 

Sec.  67.  "  All  treaties  made  by  the  company  shall  be  binding  on  her  Majesty, 
and  all  contracts,  covenants,  liabilities,  and  engagements  of  the  company  made, 
incurred,  or  entered  into  before  the  commencement  of  this  Act,  may  be  enforced 
by  and  against  the  Secretary  of  State  in  Council,  in  like  manner  and  in  the  same 
Courts  as  they  might  have  been  by  and  against  the  company  if  this  Act  had  not 
been  passed." 

Sec.  68.  Neither  the  Secretary  of  State  nor  any  member  of  the  council  to  be 
personally  liable,  but  '*  all  liabilities,  and  all  costs  and  damage  in  respect  thereof, 
shall  be  satisfied  and  paid  out  of  the  revenues  of  India." 

Sec.  71.  **  Except  claims  of  mortgages  of  the  security  fund,  the  company  shall 
not,  after  the  passing  of  this  Act,  be  liable  in  respect  of  any  claim,  demand,  or 
liability  which  has  arisen,  or  may  hereafter  arise,  out  of  any  treaty,  covenant, 
contract,  grant,  engagement,  or  fiduciary  obligation  made,  incurred,  or  entered 
into  by  the  company  before  the  passing  of  this  Act,  whether  the  company  would 
hot  for  this  Act  have  been  bound  to  satisfy  such  claim,  demand,  or  liability  out 
of  the  revenues  of  India,  or  in  any  other  manner  whatsoever.*' 
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the  company  and  its  employment  of  a  military  force  in  the  East 
Indies  being  both  at  an  end. 

The  answer  put  in,  set  up,  as  a  first  defence,  the  Statute  of  Lim- 
itations, relying  on  the  allegation  that  by  the  operation  of  the  Act 
of  1833,  the  company  became  a  mere  trustee  for  the  Crown  of  the 
revenues  of  India,  out  of  which  the  Indian  forces  were  paid,  and 
that  consequently  the  company  had  ceased  to  employ  any  military 
forces  after  April,  1834. 

The  second  defence  was,  that  the  officers  and  men  of  the 

♦  373    Indian  forces  of  her  Majesty  are  persons  for  whose  *  benefit 

the  fund  must  still  be  administered,  the  fund  not  ceasing  to 
exist  by  events  which  merely  aflect  the  character  and  position  of 
the  original  trustees  of  the  fund,  and  the  provisions  of  the  statutes 
which  transferred  to  the  Crown  all  the  rights  and  benefits,  and  all 
the  duties,  liabilities,  and  charges  of  the  company,  were  relied  on. 
The  cause  was  heard  before  the  Master  of  the  Rolls,  who  on  the 
6th  December,  1861,  dismissed  the  bill  with  costs,^  on  the  ground 
that  the  funds  were  trust  funds,  which,  as  such,  passed  to  the 
Crown  under  the  Act  of  1858,  to  be  applied  by  her  Majesty  to  the 
same  purpose  as  if  they  had  been  still  held  by  the  East  India  Com- 
pany. 

Sir  H.  Cairns  and  Mr.  Sobhouse  (^Mr.  Bridge  was  with  them), 
for  the  appellant.  —  The  words  of  the  deed  describe  events  which 
have  since  actually  happened,  and  by  the  happening  of  which  the 
trust  created  by  the  deed  came  to  an  end.  The  company  no 
longer  employ  ships  for  the  purposes  of  trade,  and  no  longer  re- 
tains in  its  military  service  any  troops  in  the  East  Indies.  The 
first  were  taken  away  in  1834  ;  the  troops  have  by  the  Act  of  1858 
ceased  to  be  the  troops  of  the  East  India  Company,  and  have  been 
transferred  to  the  service  of  the  Crown ;  or  if  it  should  be  said 
that  the  Act  of  1858  did  not  and  could  not  operate  as  an  absolute 
transfer  from  one  service  to  another,  it  is  at  least  clear  that  the 
company  no  longer  employs  troops  in  the  East  Indies.  It  was  for 
the  benefit  of  troops  in  the  actual  pay  and  service  of  the  company 
in  the  East  Indies,  and  for  no  other  troops,  that  this  suox 

*  374    *  of  money  was  vested  in  the  directors  as  trustees  ;  but  it 

was  so  vested,  subject  to  an  absolute   covenant,  that   it 
should  be  repaid  whenever  the  employment  of  troops  in  the  actual 

>  so  Beay.  312. 
[278] 


WALSH  V.  SECBETARY  OF  STATE  FOB  INDU.  ♦374 

service  of  the  company  ceased.  That  event  having  happened,  the 
sum  is  payable  in  the  very  terms  of  the  deed.  But  even  if  not  so 
payable  it  belongs  to  the  representatives  of  Lord  Clive,  by  opera- 
tion of  law,  for,  the  original  trust  being  at  an  end,  there  being  no 
general  purpose  of  charity  impressed  upon  the  fund,  there  is  a  re- 
sulting trust  for  the  estate  of  the  donor.  And  the  Act  of  1858 
does  not  in  w6rds,  and  cannot  by  implication,  affect  the  rights  of 
private  persons  under  covenants  existing  between  them  and  the 
company. 

If  there  are  any  objects  having  claims  on  the  fund  it  is  for  the 
company  to  make  out  those  claims,  and  so  establish  its  title  to  a 
deduction  from  liability  to  repay  the  whole  fund,  Lupton  v.  White^ 
and  Gray  v.  Saig? 

The  Solicitor'  OenercU  (^Sir  JB.  Palmer^  and  Mr,  Forst/th  (^Mr, 
Mdvill  was  with  them),  for  the  Secretary  of  State  for  India.  —  The 
deed  and  the  statute  must  be  construed  together.     The  argument 
for  the  appellant  proceeds  on  the  words  of  the  deed  alone,  and  dis- 
regards the  provisions  of  the  statute,  yet  it  is  by  the  force  of  the 
statute  that  the  claim  now  put  forward  is  said  to  liave  arisen.    The 
event  on  which  that  claim  is  founded  has  not  happened.    The 
company  has  not  ceased  to  employ  troops  within  the  meaning  of 
the  covenant,  for  that  covenant  only  referred  to  the  company 
ceasing  to  employ  troops  while  it  still  held  the  government  of  In- 
dia ;  it  has  not  done  so.     The  company's  troops  have,  by 
the  force  of  an  Act  of  *  Parliament,  been  handed  over  to    *  375 
the  Crown.    The  parties  never  contemplated  this  transfer 
of  the  Indian  possessions  from  the  company  to  the  Crown,  or  if 
they  did  they  must  have  deemed  the  encouragement  for  fit  per- 
sons to  enter  the  service  in  India  to  be  necessary  so  long  as  Indian 
territory  remained  under  British  rule.     But  independently  of  that, 
the  words  of  the  statute  show  that  the  Crown  has  taken  upon  itself 
all  the  contracts  and  obligations  of  the  company,  '^  fiduciary  "  as 
well  as  otherwise,  and  that  Parliament  has  vested  in  the  Crown 
for  the  discharge  of  these  obligations  all  the  funds,  of  whatever 
nature,  which  the  company  had  previously  administered.     The 
language  of  the  various  provisions  of  the  statute  (which  they  re- 
ferred to  minutely)  attests  this  purpose.    This  was  a  specific  trust, 
the  purpose  for  which  it  was  made  still  continues,  and  the  objects 

>  15  Yes.  432 .  *  20  Beav.  219. 
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it  was  intended  to  benefit  still  exist.  As  long  as  there  is  any 
British  military  force  employed  in  India  there  is  no  cesser  of  the 
trust. 

This  was  not  a  mere  private  contract  with  the  company,  and  is 
not  therefore  so  to  be  construed  ;  it  was  a  transfer  of  money  for 
the  public  service,  and  was  always  so  treated  (Mill's  History  of 
British  India,^  Report  of  the  Select  Committee  of  the  House  of 
Commons  ^},  and  the  reason  for  which  it  was  transferred  to  the 
company  still  continues.  The  trust  here  was  not  merely  to  confer 
a  benefit  on  designated  persons  to  be  granted  at  the  discretion  of 
the  company,  but  was  a  matter  of  right  after  certain  conditions  of 
service  had  been  fulfilled,  and  the  word  pension  is  expressly  used 
in  the  grant  as  it  is  in  the  Act.     The  parties  to  the  deed  never 

meant  that  the  covenant  should  come  into  operation  so 
*  376    *  long  as  there  were  substantial  objects  of  the  bounty  in 

existence.  They  are  still  in  existence,  and  the  Crown  is 
with  regard  to  the  troops,  and  with  regard  to  all  the  obligations  of 
the  company,  fiduciary  and  otherwise,  placed  by  the  statute  in  the 
same  situation  as  the  company  itself,  and  is  entitled,  by  the  words 
of  the  statute,  to  the  funds  existing  for  the  discharge  of  them. 

The  Attorney- General  and  Mr.  Wickens  appeared,  but  were  not 
heard. 

Sir  H.  Cairns  replied. 

The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  in  the 
year  1770,  that  great  man,  the  first  Lord  Clive,  formed  the  design 
of  establishing  a  pension  fund  for  the  relief  of  such  European 
officers  and  soldiers  in  the  service  of  the  East  Lidia  Company,  as 
might  be  disabled  whilst  in  that  service,  and  the  widows  of  those 
who  should  fall  during  their  service.  He  seems  to  have  foreseeu 
that  the  territorial  possessions  of  the  company  would  increase,  and 
that  there  would  be  required  at  all  times  European  troops  for  the 
maintenance  of  those  possessions;  and  he  has  accordingly  em- 
bodied in  his  deed  the  principal  motive  that  influenced  him,  and 
the  object  that  he  sought  to  attain ;  namely,  to  induce  Europeau 
officers  and  men  to  enter  into  the  service  of  the  East  India  Com- 
pany. 

»  VoL  8,  p.  485,  4th  ed.  n.  «  A  D.  1778. 
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But,  my  Lords,  he  had  probably  some  misgivings  about  that 
which  the  world  afterwards  saw  with  admiration ;  namely,  the 
power  of  a  few  ordinary  traders  in  Leadenhall  Street  to  enlarge,  to 
establish,  and  to  rule  dominions  of  such  vast  extent,  including  so 
many  millions  of  the  hilman  race.  Accordingly,  he  provided  for 
the  possibility  of  the  company  ceasing  to  employ  European 
oflicers  and  *  soldiers  in  its  military  service.  He  probably  *  377 
calculated  that  the  time  was  not  far  distant  when  the  Im- 
perial Government  would  be  required  by  necessity,  or  by  expe- 
diency, to  enter  itself  into  the  government  of  the  territorial  pos- 
sessions of  the  East  India  Company,  reducing  the  East  India  Com- 
pany to  its  original  position  of  a  trading  corporation. 

Now,  in  order  to  accomplish  this  end.  Lord  Clive,  being  pos- 
sessed of  a  large  suni  of  five  lacs  of  rupees,  which  he  had  lent  to 
the  East  India  Company  upon  its  notes  or  paper,  induced  the  Na- 
bob of  Bengal  to  advance  for  a  similar  purpose  a  sum  of  three  lacs 
of  rupees,  and  the  entire  sum  of  eight  lacs  of  rupees,  together 
with  some  interest  thereon,  amounting,  I  think  to  24,000Z.,  was 
handed  over  in  effect  by  Lord  Clive  to  the  East  India  Company  ; 
and  it  was  so  handed  over,  not  for  the  purpose  of  being  invested, 
not  for  the  purpose  of  being  appropriated  or  set  apart,  so  far  as  the 
principle  was  concerned,  but  for  the  purpose  of  being  blended  with 
the  general  property  and  revenues  of  the  East  India  Company  ; 
but  upon  the  terms  that  the  East  India  Company  should  be  bound 
to  provide,  and  apply,  an  annual  sum  of  money,  equal  to  the  inter- 
est on  the  three  principal  sums,  namely,  the  five  lacs  of  rupees, 
the  three  lacs  of  rupees,  and  the  arrears  of  interest  at  the  rate  of 
eight  per  cent,  (the  ordinary  current  rate  of  interest  in  India), 
and  that  the  annual  9um  thus  measured  by  that  rate  of  interest, 
and  thus  to  be  annually  paid  and  provided  by  the  company,  should 
be  applied  in  furnishing  pensions  to  disabled  and  retired  ofi&cers 
and  soldiers,  and  the  widows  of  those  who  had  fallen,  in  the  man- 
ner prescribed  by  the  deed. 

Now,  my  Lords,  the  cardinal  question  on  which  this  case  ap- 
pears to  me  to  turn,  is  the  ascertainment  of  what  is  really 
the  trust  fund  created  by  this  deed.  It  has  been  *  supposed  *  878 
by  the  Master  of  the  Rolls  that  the  whole  of  the  principal 
money  was  to  be  treated  as  a  trust  fund  ;  and  throughout  his 
judgment  his  Honour  appears  to  have  regarded  that  fund  as  if  it 
bad  a  substantive  independent  existence,  had  been  transferred  by  a 
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recent  Act  of  Parliament,  was  still  in  a  separate  and  distinct  state 
of  existence  and  investment,  and  was  as  such  capable  of  being 
dealt  with,  subject  to  the  trusts  which  his  Honour  supposed  to  have 
been  declared  or  continued  by  that  Act  of  Parliament. 

My  Lords,  I  cannot  concur  in  that  view  of  the  eflFect  of  the  deed, 
or  of  the  transaction  which  it  embodied.  There  is  no  trust  fund 
so  far  as  the  principal  is  concerned.  The  East  India  Company  in- 
curred no  obligation  to  set  apart  or  to  keep  any  portion  of  its  rev- 
enue in  a  distinct  form,  or  mode  of  investment.  The  only  trust 
fund  is  the  annual  interest  which  the  East  India  Company  is  bound 
to  provide  ;  and  to  apply  that  is  the  object  of  the  trust,  and  upon 
that,  and  that  alone,  the  obligations  of  the  deed  attach. 

My  Lords,  the  duration  of  the  trust  is  upon  the  face  of  the  deed 
perfectly  clear  ;  it  will  continue  so  long  as  there  are  objects  of  that 
trust.  The  objects  of  that  trust  are  equally  apparent  upon  the  face, 
of  the  deed ;  they  are  the  European  officers  and  soldiers  in  the 
service  of  the  company  disabled  by  age,  or  by  the  accidents  of  the 
service,  and  the  widows  of  those  who  died  in  that  service.  There- 
fore, so  long  as  these  ceatuis  que  trust  continue,  so  long  has  the  trust 
duration. 

My  Lords,  the  next  point  which  is  observable  in  passing,  and 
which  follows  immediately  from  what  I  take  leave,  with  great  re- 
spect, to  denominate  the  original  misapprehension  upon  which  the 
decree  now  appealed  from  is  founded,  is  the  position  laid 
*  379  down  by  his  Honour  that  *  this  bill  is  not  to  be  regarded  as 
if  it  were  an  action  of  covenant  brought  by  the  representa- 
tive of  Lord  Clive  upon  the  covenant  contained  in  the  deed  ;  but 
is  to  be  treated  as  if  it  were  in  the  nature  of  a  suit  for  the  retrans- 
fer  of  the  trust  fund. 

My  Lords,  on  the  contrary,  the  suit  itself  occupies,  in  the  eye 
of  a  Court  of  equity,  the  precise  position,  and  fills  the  character 
which  an  action  at  law  would,  if  it  had  been  brought  upon  the 
covenant.  The  obligation  of  the  East  India  Company  is  not  an 
obligation  in  the  nature  of  a  duty  of  retransfer,  which  may  be  the 
subject  of  a  claim  for  repetition ;  but  it  is  a  common  personal  con- 
tract entered  into  by  the  East  India  Company,  not  to  pay  out  of 
any  specific  fund  —  not  to  render  back  any  definite  trust  security 
—  but,  out  of  its  general  revenues,  if  a  certain  event  should 
happen,  to  repay  to  the  representative  of  Lord  Clive  such  a  sum  of 
money  as  should  be  equal  to  the  full  sum  of  five  lacs  of  rupees, 
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that  being  the  property  which  had  been  the  subject  of  the  original 
donation  by  Lord  Clive. 

My  Lords,  if  that  be  the  nature  of  the  case,  the  question  that 
arises  upon  the  deed  is  one  simple  question  alone ;  namely,  Has 
the  event  occurred  which  gives  birth  to  an  action  or  demand 
founded  upon  the  covenant  ? 

My  Lords,  that  event  is  expressed  in  the  covenant  in  the  fol- 
lowing way :  If  the  united  company,  after  the  year  1784,  should 
cease  to  employ  a  military  force  in  its  actual  pay  and  service  in 
the  East  Indies,  and  also  ships  for  carrying  on  its  trade  and  com- 
merce, then,  &c.  There  are  two  things  here  combined.  One  of 
them  occurred  (about  which  there  is  no  controversy)  on  the  pass- 
ing of  the  Act  of  1833,  when  the  East  India  Company  ceased  to 
be  possessed  of  ships  for  carryi^ig  on  its  trade  and  commerce ; 
.  it  then  ceased  to  be  a  trading  or  commercial  *  company.  *  380 
But  the  other  event  did  not  occur  until  after  the  passing  of 
the  recent  Act,  when  the  company  ceased  to  employ  a  military 
force,  because  the  troops  were  taken  away  from  the  company, 
which  was  disqualified,  by  the  transfer  of  the  government  to  the 
Crown,  from  employing  any  military  force  in  its  actual  pay  and 
service  in  the  East  Indies. 

Now,  in  the  Court  below,  there  appears  to  have  been  no  contro- 
versy as  to  whether  the  event  described  in  the  deed  had,  or  had 
not  occurred.    There  it  seems  to  have  been  taken  for  granted,  or 
admitted  that  it  had  occurred.     Before  your  Lordships,  at  your 
bar,  an  argument  was  faintly  raised,  to  the  effect  that  the  thing 
contemplated  by  the  deed  was  a  voluntary  act  of  the  East  India 
Company,  and  that  the  operation  of  the  Act  of  Parliament  being 
in  the  nature  of  a  proceeding  by  via  major,  could  hardly  be  re- 
garded as  coming  within  the  meaning  of  the  covenant.     My  Lords, 
I  apprehend  that  that  is  an  erroneous  position,  and  that  we  have 
no  right  to  limit  in  any  such  form  as  that  suggested  by  the  argu- 
ment, the  natural  meaning  and  effect  of  the  deed.     In  all  proba- 
bility Lord  Clive,  the  author  of  the  deed,  contemplated  the  cesser 
of  the  employment  of  a  military  force  by  the  East  India  Com- 
pany in  the  very  manner  in  which  that  has  happened,  namely,  by 
the  intervention  of  the  Home  or  Imperial  Government.     But  the 
Act  of  Parliament,  requiring  the  company  to  cease  to  employ  a 
military  force  of  its  own,  cannot  be  regarded  as  any  thing  in  the 
nature  of  a  tort  or  wrong ;  and  therefore  the  company  must  be 
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considered  to  have  properly,  duly,  and  in  a  manner  consistent  with 
every  obligation,  ceased  to  employ  a  military  force  in  its  actual 
pay  and  service. 

If,  therefore,  our  attention  in  this  matter  were  limited  entirely 
to  the  deed,  and  bounded  only  by  the  consideration  of  that 
*  881  which  is  found  in  the  deed,  there  would  be  no  *  question 
but  that  the  right  of  action  on  the  covenant  would  enable 
Lord  Olive's  representative,  subject  to  the  restrictive  words  con- 
tained in  the  covenant  itself,  to  claim  and  recover  from  the  East 
India  Company  the  five  lacs  of  rupees. 

Now,  my  Lords,  although  the  East  India  Company  became,  im- 
mediately upon  the  execution  of  the  deed  of  1770,  absolute  pro- 
prietor and  owner,  with  no  fiduciary  obligation,  of  the  money  then 
represented  by  the  company's  paper,  the  notes,  and  which,  on  the 
surrender  of  these  notes,  became  blended  and  mixed  with  the  gen-  . 
eral  funds  of  the  company,  yet,  in.  the  year  1833,  in  the  alteration 
that  was  then  made  in  tlie  condition  of  the  company,  it  seemed 
good  to  Parliament  that  all  the  debts  and  liabilities  of  the  company 
should  bo  charged  upon  the  revenues  of  India.  We  must  there- 
fore look  at  the  matter  as  if  this  contingent  liability,  this  possi- 
bility of  a  claim,  embodied  in  this  covenant,  came  then  within  the 
operation  of  the  words  of  the  Act  of  1833 ;  and  if  it  even  should 
ripen  into  a  positive  demand,  it  would  be  a  demand  which,  accord- 
ing to  the  Act  of  1833,  would  have  to  be  satisfied,  out  of  the  gen- 
eral revenues  of  the  East  India  Company. 

In  that  condition  of  things,  the  Act  of  1858  was  passed.  The 
manner  in  which  the  Master  of  the  Rolls  regards  this  Act  of  Par- 
liament I  have  already  adverted  to.  His  Honour,  as  it  appeared 
to  him,  having  satisfactorily  arrived  at  the  conclusion  that  tliere 
was  a  trust  fund,  that  the  covenant  must  be  regarded  as  a  trust  to 
transfer,  addresses  himself  first  to  the  inquiry  whether  this  Act  of 
1858  has  or  has  not  operated  a  transfer  of  that  supposed  or  as- 
sumed trust  fund.  His  Honour  arrives  at  the  conclusion  that  the 
trust  fund  is  transferred.  My  Lords,  I  have  already  com- 
*382  mented  upon  that  position,  which  is  a  *  necessary  conse- 
quence of  the  original  erroneous  assumption  in  point  of 
construction  of  law,  and  the  consequence  thereon  in  point  of 
fact. 

His  Honour  having  come  to  the  conclusion,  therefore,  that  the 
trust  fund  is  transferred  to  the  Secretary  of  State,  and  transferred 
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with  fiduciary  obligations  contained  in  it,  next  inquires  whether, 
upon  the  face  of  the  Act  of  Parliament,  he  finds  any  thing  like  a 
continuation  of  the  original  trust,  or  rather  (speaking  with  greater 
accuracy),  a  substitution  of  the  different  cestuis  que  trusty  or  ob- 
jects under  a  different  denomination,  for  the  original  objects  of  the 
supposed  trust.  And  his  Honour's  judgment  appears  to  have  been 
founded  chiefly  on  a  consideration  of  the  two  sections,  namely,  the 
56th  and  the  58th  sections. 

With  regard  to  the  56th  section,  my  Lords,  it  appears  to  me 
with  submission,  that  it  is  the  only  part  of  the  Act  upon  which 
any  thing  like  a  reasonable  argument  can  be  founded  by  the  respon- 
dents. The  portion  of  the  56th  section  upon  which  I  felt  for  some 
time  the  force  of  the  respondents'  argument,  consisted  in  the  par- 
ticular word  "  pensions,"  —  "  the  like  pay,  pensions,  allowances, 
and  privileges."  The  Master  of  the  Rolls  regarding  the  fund  as 
transferred,  interprets  the  word  "  pensions  "  as  comprehending  the 
claims  upon  the  fund,  and  he  therefore  arrives  at  the  conclusion  ^ 
that  by  necessary  implication  there  could  be  no  right  to  a  retrans- 
fer  of  that  assumed  trust  fund  if  it  be  transferred,  and  transferred 
cum  onere^  namely,  transferred  with  the  liability  of  a  right  as- 
signed to  the  Queen's  forces  of  claiming  pensions  out  of  that 
fund. 

If  your  Lordships  will  forgive  the  repetition,  I  would  point  out 
to  you  that  the  moment  you  arrive  at  the  conclusion  that 
there  is  no  such  trust  fund,  that  there  is  *  nothing  in  the  *  883 
world  more  than  personal  liability  on  the  part  of  the  com- 
pany, that  which  is  contended  for  by  the  respondents  may  be  in 
point  of  fact  conceded,  without  creating  any  prejudice  or  difficulty 
in  the  way  of  the  claim  of  the  appellant.  Because,  let  me  suppose 
that  there  was  no  external  thing  that  could  answer  this  word 
^^  pensions,"  in  the  56th  section,  save  those  pensions  that  are  de- 
scribed and  acknowledged  by  the  trusts  of  the  deed  of  1770,  yet 
this  only  would  follow,  that  there  was  a  continuation,  in  favour  of 
the  transferred  troops,  of  the  pensions  to  which  those  troops  in 
their  original  status  and  character  might  have  become  entitled. 
But  the  pensions  thus  continued,  would  be  pensions  payable  by 
the  East  India  Company,  and  pensions  which  the  general  revenues 
of  the  East  India  Company,  now  transferred  to  the  Secretary  of 
State,  would  be  the  proper  fund  to  answer  and  discharge. 

My  Lords,  if  we  arrived  at  that  conclusion,  and  conceded  in  am" 
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nibu8  the  argument  of  the  respondents,  the  question  would  still 
remain,  how  and  in  what  manner  is  the  right  of  Lord  Clive  imder 
the  covenant,  arising  as  it  did  immediately  on  the  cesser  of  the 
employment  of  troops  by  the  East  India  Company,  affected  or 
taken  away  by  any  thing  contained  in  this  Act  of  Parliament  ?  If 
indeed  that  claim  were  a  claim  for  retransfer  only,  and  the  thing 
claimed  had  been  transferred  and  settled,  the  argument  sustained 
in  the  judgment  of  that  very  learned  Judge,  the  Master  of  the 
Rolls,  would  have  prevailed.  But  if  the  subject  of  the  covenant  is 
nothing  in  the  world  more  than  that  which  is  matter  of  personal 
liability,  and  the  covenant  is  to  be  answered,  not  out  of  a  specific 
fund,  but  out  of  general  funds,  then  the  fact  that  the  pensions,  to 
be  equally  answered  out  of  the  general  fund,  are  themselves 
*384  continued,  will  not  in  the  *  slightest  degree  prejudice  or 
affect  the  right  of  the  covenantee  to  bring  that  action,  and 
prosecute  that  claim,  which  is  clearly  given  to  him  upon  the  event 
whicK  has  happened,  and  the  prosecution  of  which  there  is  not  a 
word  in  this  Act  of  Parliament,  that  by  any  species  of  implication 
in  the  smallest  degree,  is  released  or  prevented. 

But,  my  Lordsj  I  am  by  no  means  satisfied  that  the  word  "  pen- 
sions "  is  to  be  read  as  the  argument  of  the  respondents  would 
require,  namely,  the  pensions  given  by  the  deed  of  1770..  There 
might  be  and  there  are  indications  of  there  being  many  extrinsic 
things  that  would  answer  the  word  ''  pensions,"  and  satisfy  its 
meaning,  without  assuming  that  it  was  intended  to  denote  those 
pensions  payable  under  the  deed  of  1770.  And  the  onus  would  lie 
upon  the  respondents  to  prove  that  the  state  of  things  was  such 
that  the  word  "  pensions  "  would  have  no  extrinsic  thing  to  answer 
or  satisfy  its  meaning,  save  the  pensions  under  the  deed  of  1770, 
an  onus  which  the  Secretary  of  State  for  India  has  by  no  means 
discharged. 

My  Lords,  another  argument  arising  upon  this  56th  section  was 
this,  that  the  word  "  provisions,"  which  occurs  in  the  latter  part 
of  the  clause  in  connection  with  those  words,  namely,  '^  all  other 
laws,  regulations,  and  provisions,"  must  be  .taken  to  be  used  here 
as  a  word  comprehending  the  deed  of  1770,  and  the  provision 
thereby  made  for  the  officers,  soldiers,  and  widows.  But  it  is  im- 
possible to  give  any  acceptation  to  that  suggestion.  The  word 
"  provisions  "  is  clearly  intended  here  to  indicate  the  ordinances, 
rules,  directions,  and  things  efwdem  generis  with  those  things 
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denoted  by  the  words  with  which  it  is  found  in  company,  namely, 
things  answering  to  laws  and  regulations.  You  will  observe 
also  that  the  *  antecedent  words  are  these,  not  that  the  *385 
forces,  and  the  persons  hereafter  enlisting,  shall  have  the 
benefit  of  the  provisions,  but  that  the  forces  and  persons  hereafter 
enlisting  shall  continue  and  be  subject  to  all  Acts  of  Parliament, 
laws  of  the  Governor-General  of  India  in  Council,  and  articles  of 
war,  and  all  other  laws,  regulations,  and  provisions,  relating  to  the 
East  India  Company.  The  word  "provisions,"  therefore,  was 
clearly  here  not  intended  to  mean  any  thing  in  the  sense  in  which 
we  often  now  use  the  word  "  provisions,"  namely,  as  a  material 
benefit  in  the  form  of  an  allowance  of  "  pensions  "  or  gratuity,  but 
**  provisions  "  is  here  used  in  the  sense  of  regulations  or  rules  in 
conformity  with  the  meaning  of  the  other  words,  "  laws  and  regu- 
lations." 

The  argument  is  rested,  in  the  judgment  of  his  Honour  the 
Master  of  the  Rolls,  upon  the  words  of  the  58th  section.  There 
it  is  said  that  the  officers  who  are  transferred  from  the  East 
India  Company,  for  the  purpose  of  the  legacy,  shall  be  so  trans- 
ferred without  prejudice  to  any  claims  of  pension,  or  "  any  claims 
on  the  various  annuity  funds  of  the  Presidencies  in  India,"  which 
they  might  have  had  if  this  Act  were  not  passed.  My  Lords,  it 
is  impossible  to  hold  that  these  words  are  intended  of  necessity 
to  designate,  or  do  designate  the  particular  provisions  under  the 
deed  of  1770,  seeing  that  there  are  other  things  that  sufficiently 
answer  it ;  but  it  is  perfectly  immaterial  whether  they  do  or  do 
not,  because  if  I  had  found  a  positive  declaration  by  the  Legisla- 
ture, in  clear  and  definite  language,  that  the  transferred  troops 
and  their  successors  in  the  service  should  have  the  full  benefit  of 
retiring  pensions  for  themselves  and  allowances  for  their  widows, 
and  all  the  other  advantages  designated  by  the  deed  of  1770,  yet 
8uch  positive  enactments,  unless  they  were  accompanied  by  an 
enactment  releasing  or  prohibiting  the  claim  of  Lord 
Clivers  *  representative  under  the  covenant,  would  not  in  *  886 
my  view  of  the  law,,  and  of  the  operation  of  the  Act  of 
Parliament,  in  any  manner  have  availed  to  take  away  tlie  right 
of  action  under  that  covenant,  either  directly  or  indirectly.  Not 
directly,  certainly,  for  there  is  nothing  in  the  Act  of  Parliament 
in  the  smallest  degree  abrogating  a  private  right.  Not  indirectly, 
because  even  if  those  words  had  been  found  in  the  statute,  they 
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would  not  in  the  smallest  degree  have  interfered  with  the  fond  on 
which  the  claim  of  Lord  Olive's  representative  arises.  Nor  would 
they  in  the  smallest  degree  have  created  this  state  of  things, 
namely,  the  impossibility  of  answering  the  enactment  without  re- 
sorting to  the  fund  in  question. 

My  conviction,  therefore,  my  Lords,  is,  that  this  view  of  the  case, 
which  was  the  view  taken  in  the  Court  below  by  his  Honour  the 
Master  of  the  Bolls,  is  a  view  radically  erroneous ;  and  that  the 
error  originated  through  a  mistaken  assumption,  that  there  did 
exist,  both  in  law  and  in  fact,  a  separate  trust  fund,  and  that 
that  separate  trust  fund  was  the  subject  of  the  claim  made, 
under  the  covenant  in  the  deed,  by  the  bill.    That,  my  Lords,  I 
conceive  is  a  mistaken  view,  both  of  the  facts  and  of  the  law  of 
the  case.     And  it  follows  of  necessity  that,  consistently  with  eveiy 
rule  by  which  these  Acts  of  Parliament  ought  to  be  interpreted, 
especially  the  rule  that  they  should  be  so  interpreted  as  in  no  re- 
spect to  interfere  with  or  prejudice  a  clear  private  right  or  title, 
unless  that  private  right  or  title  is  taken  away  fer  directum^  the 
right  of  action  under  the  covenant  remains  unaffected.     Upon 
these  grounds,  I  must  therefore  advise  your  Lordships  to  dissent 
from  the  view  taken  by  the  Master  of  the  Rolls,  and  to  make 
a  declaration  in  conformity  substantially  with  the  prayer  of  the 
bill. 

But  then,  my  Lords,  a  difficulty  arises,  and  that  difficulty 
*  387  *  arises  from  the  circumstance  that  the  extent  and  opera- 
tion of  the  covenant  in  the  deed  are  themselves  limited  and 
qualified  by  the  insertion  of  words  that  bind  the  extent  of  the 
right  of  action,  and  limit  the  damages  to  be  recovered  in  that 
action  :  and  which,  therefore,  introduce  the  necessity  of  ascertain- 
ing how  much  will  remain  from  time  to  time  to  be  disposed  of  by 
an  application  to  a  Court  of  equity,  such  as  that  which  has  been 
made  by  this  bill.  For  by  the  power  of  a  Court  of  equity  alone 
could  that  due  apportionment  be  made  which  could  extricate  the 
action  from  the  embarrassment  thrown  upon  it  by  the  words  to 
which  I  have  referred. 

Now,  my  Lords,  the  words  are,  that  these  five  lacs  shall  be  paid 
to  Lord  Olive's  representatives,  "  but  subject,  nevertheless,  with 
the  interest  of  the  said  three  lacs  of  rupees,  in  the  proportion  the 
said  sums  bear  to  each  other,  to  the  payment  of  all  such  pensions 
and  annuities,  for  the  lives  of  the  persons  then  entitled  thereto 
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only,  as  should,  at  the  time  such  event  should  happen,  be  payable 
out  of  or  chargeable  upon  the  trust  fund." 

It  becomes  necessary,  therefore,  to  ascertain  the  whole  number 
of  charges  on  the  aggregate  fund,  namely,  the  interest  at  eight 
per  cent,  upon  the  eight  lacs  of  rupees.  Then  it  becomes  neces- 
sary to  apportion  out  of  the  body  of  those  pensioners  or  encum- 
brancers that  relative  part  which  is  properly  attributable  to  the 
five  lacs ;  of  course  this  must  be  done  in  an  equal  ratio.  What  I 
mean  to  convey  by  an  *^  equal  ratio  "  is  this,  that  not  only  shall 
the  same  amount  of  pensioners  in  number  and  value  be  thrown 
upon  the  five  lacs,  as  answers  the  just  proportion  which  the  five 
bear  to  the  eight,  but  also  that  in  ascertaining  the  objects  to  be 
henceforth  attributed,  for  the  purposes  of  this  account,  to  the  five 
lacs,  a  rule  shall  be  found  to  make  those  objects,  —  those 
onera  equal  in  point  *  of  value  to  the  otiera  that  will  be  left  *  388 
to  be  answered  by  the  three  lacs.  As  an  illustration  of 
what  I  mean,  let  me  suppose  that  there  are  sixteen  pensioners; 
then  of  those  sixteen  pensioners,  if  they  were  all  of  the  same  age, 
it  would  be  easy  to  take  five  eighths  and  attribute  them  to  the  five 
lacs,  leaving  the  remaining  three  eighths  to  be  attributed  to  the 
three  Ucs ;  but  if  there  are  many  pensioners  of  a  variety  of  ages, 
then  they  must  be  classified,  and  an  equal  proportion,  namely,  five 
eighths  of  the  whole  of  each  class,  must  be  attributed  to  the  five 
lacs,  leaving  an  equal  proportion,  namely,  three  eighths  of  the 
whole,  to  be  attributed  to  the  three  lacs. 

My  Lords,  I  have  endeavoured,  as  far  as  it  is  possible  to  express 
them  in  words,  to  frame  certain  suggestions,  which  I  will  take  the 
liberty  to  read  to  your  Lordships,  as  the  rule  to  be  adopted  by  the 
Judge  at  chambers,  in  ascertaining  those  several  proportions ;  and 
if  your  Lordships  approve  of  it,  the  course  I  should  recommend 
jou  to  adopt  would  be  this :  not  immediately  to  make  these  words 
part  of  your  final  order  by  your  vote,  but  approving  of  them  gen- 
erally for  the  purpose  of  your  present  proceeding,  to  let  them  be 
handed  to  the  parties  who  will  respectively  make,  if  they  think 
proper,  such  observations  and  suggestions,  or  alterations  as  they 
may  deem  right  upon  them,  which  they  shall  be  at  liberty  to  hand 
in  to  the  clerk  of  the  Parliament,  who  will  communicate  with  me ; 
and  then,  my  Lords,  with  your  permission,  I  will  communicate 
with  your  Lordships  upon  those  suggestions,  and  the  final  order 
shall  then  be  in  that  manner  ascertained  and  settled. 
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With  these  obserTations  I  will  read  the  form  in  which  I  would 
submit  that  your  Lordships'  order,  subject  to  what  I  have  said, 
should  be  ultimately  framed,  that  it  may  take  the  place  of  the 
order  of  dismissal  pronounced  by  the  Master  of  the  Bolls. 
*  389    "  Declare  that,  subject  to  the  *  payment  of  such  of  the  an- 
nuities and  pensions  properly  and  duly  granted  by  the  East 
India  Company,  under  the  provisions  of  the  deed  of  6th  April, 
1770,  before  the  passing  of  the  Act  of  1858,  and  now  subsisting, 
as  shall,  under  the  inquiry  hereinafter  directed,  be  found  to  be 
payable  out  of  the  interest  of  the  five  lacs  of  rupees  in  the  deed 
mentioned,  —  the  appellant,  as  representative  of  Lord  Clive,  is 
entitled  to  receive  from  the  respondents  the  full  sum  of  five  lacs  of 
sioea  rupees.     Refer  it  to  the  Judge  in  chambers  to  ascertain  what 
annuities  or  pensions  granted  by  the  East  India  Company,  under 
the  deed  of  April,  1770,  were  in  existence  at  the  passing  of  the 
Act  of  1858,  and  are  now  subsisting,  and  to  apportion  and  ascer- 
tain such  of  them  as,  having  regard  to  the  whole  amount  of  the 
funds  applicable  under  the  deed,  and  the  whole  number  of  the  pen- 
sions subsisting  at  the  passing  of  the  Act,  ought  now  to  be  attrib- 
uted to  and  paid  out  of  the  interest  of  the  said  five  lacs  of  rupees." 
My  Lords,  I  will  stop  here  to  observe  that  the  words  here  used, 
^'  the  whole  amount  of  the  funds  applicable  under  the  deed,"  may 
perhaps  lead  to  a  little  misapprehension,  because  your  Lordships 
will  find  that  the  covenant  in  the  deed  refers  only  to  the  five  lacs, 
and  the  three  lacs ;  and,  therefore,  I  apprehend  that  the  24,128/., 
the  amount  of  interest  due  at  the  time,  is  not  to  be  taken  into  ac- 
count.   It  should  therefore  be,  ^'  as,  having  regard  to  the  eight  lacs 
of  rupees,  and  the  whole  number  of  the  pensions  subsisting  at  the 
passing  of  the  Act,  ought  now  to  be  attributed  to,  and  paid  out  of 
the  interest  of  the  said  five  lacs  of  rupees.    And  declare  that  such 
part  of  the  five  lacs  as  shall  not  be  required  by  its  interest  to  keep 
down  the  pensions,  that  shall  be  so  apportioned,  such  interest  being 
compiited  at  eight  per  cent.,  and  also  such  parts  of  the 
*390    last-mentioned  *  principal  funds"  (that  is  the  five  lacs) 
'^  as  shall  be  from  time  to  time  released  by  the  cesser  of 
any  pension  or  pensions^  ought  to  be  paid  over  by  the  respondents 
to  the  appellant.    And  decree  the  same  accordingly,  with  liberty 
to  apply  to  the  Court  below,  from  time  to  time,  in  the  event  of 
any  nonpayment,  in   which  case  all  questions  of  interest  are 
reserved." 
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My  Lords,  I  dare  say  the  parties  will  observe  that  the  possibility 
of  some  of  the  pensions  that  were  apportioned,  failing  between 
thirty  days  after  the  passing  of  the  Act  of  1858  and  the  present 
time,  is  not  provided  for,  and  they  might  possibly  claim  interest 
thereon.  But  1  think  in  a  matter  of  this  kind,  in  which  it  is  im- 
possible to  proceed  without  an  apportionment,  your  Lordships 
might  not  have  been  advised  to  accede  to  that  description  of  claim ; 
I  therefore  mention  it  only  for  the  purpose  of  precluding  that  head 
of  claim. 

Further,  let  the  respondent  pay  to  the  appellant  his  costs  of  suit 
up  to  and  including  the  hearing  before  the  Master  of  the  Rolls, 
and  reserve  further  consideration  and  subsequent  costs. 

Lord  Brougham.  —  My  Lords,  I  take  quite  the  same  view  of  the 
case  which  my  noble  and  learned  friend  has  taken,  and  for  the 
reasons  which  he  has  assigned.     I  had  some  little  doubt  at  one 
time  upon  the  different  modes  of  expression  used  in  describing  the 
cesser  of  employment  by  the  East  India  Company  of  military  and 
naval  forces,  the  one  being,  '*  that  in  case  it  should  happen  that 
the  said  company  after  a  certain  date  mentioned  should  cease  to 
employ  a  military  force  in  the  actual  pay  and  service  of  the  com- 
pany in  the  East  Indies,  and  also  ships  for  carrying  on  the 
company's  trade  and  commerce,"  and  the  *  other  being,    *391 
'*  that  in  case  it  shall  so  happen  that  the  United  Company," 
not  "  should  cease  to  employ,"  but  **  should  have  no  military  force 
in  their  actual  pay,  or  service,"  then  so  and  so  shall  happen.    But, 
upon  further  consideration,  I  rather  think  that  the  latter  clause 
which  I  have  now  read  aids  the  construction  to  be  put  upon  the 
other,  and  that  *^  shall  cease  to  employ  a  military  force,"  must  be 
taken  to  mean  *^  shall  in  any  way  cease  to  employ,"  just  as  in  the 
same  way  the  former  clause  said,  ^'  shall  have  no  military  force." 
I  think  that  aids  rather  than  obscures  the  construction.    My  noble 
and  learned  friend  has  stated  tl^at  the  parties  will  be  enabled  to 
give  ill  their  suggestions ;  of  course  they  must  understand  that  it 
is  not  any  suggestion  as  to  the  number  or  amount  of  the  pensions 
that  they  are  to  bo  allowed  to  give  in,  but  a  suggestion  as  to  the 
mode  and  manner  of  ascertaining  them. 

Lord  Wensletdale.  —  My  Lords,  I  agree  entirely  in  the  opin- 
ion which  has  been  already  expressed  by  my  noble  and  learned 
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friend  on  the  Woolsack,  and  by  my  noble  and  learned  friend  who 
preceded  me,  that  the  decree  of  the  Master  of  the  Rolls  should  be 
reversed. 

The  first  question  in  the  case  is  as  to  the  construction  of  the 
deed  of  the  6th  April,  1770,  between  the  East  India  Company  and 
Lord  Clive.  I  think  there  is  not  any  proper  trust  of  the  sum  of 
five  lacs  of  rupees,  62,833Z.  6«.  Si.,  with  interest  at  the  rate  of 
eight  per  cent,  constituted  in  the  East  India  Company  for  the 
benefit  of  certain  objects,  who  are,  undoubtedly,  the  European  offi- 
cers and  private  men  employed  in  the  East  India  Com- 

*  392    pany's  military  and  marine  service.     But  *  whether  there 

is  or  is  not  any  proper  trust,  there  is  unquestionably  a  cove- 
nant between  the  company  and  Lord  Clive,  suable  upon  as  a  cove- 
nant, to  repay  the  five  lacs  of  sicca  rupees  and  interest.  And  the 
principal  question  is,  whether  the  events  have  occurred  upon 
which  that  sum  was  payable. 

The  event  was  expressed  to  be,  In  case  at  any  time  after  the 
commencement  of  the  year  1784,  the  united  company  should 
cease  to  employ  a  military  force  in  its  actual  pay  and  service  in  the 
East  Indies,  and  ships  for  carrying  on  trade  and  commerce ;  then, 
as  soon  as  the  event  should  happen,  the  company  covenanted  to 
pay  to  Lord  Clive  or  his  executor  for  his  own  use,  at  the  Treasury 
in  Calcutta,  the  five  lacs,  &c.,  subject  to  all  such  pensions  and  an- 
nuities, for  the  lives  of  the  persons  then  entitled  thereto  only,  as 
should  at  the  time  such  events  should  I^appen  be  payable  out  of, 
or  chargeable  upon  the  said  trust  fund,  according  to  the  true  m- 
tent  and  meaning  of  that  deed. 

It  is  perfectly  clear  to  me  that  the  deed  reserves  a  right  to  pen- 
sions and  annuities  to  the  then  existing  pensioners  and  annuitants 
only,  who  ha^e  been  already  admitted  and  received  as  such.  And 
I  think  that  the  section  on  which  so  much  argument  took  place  at 
the  bar,  the  56th  section  of  the  Act  of  1868  (21  &  22  Vict.  c. 
106),  giving  the  new  military  and  naval  forces  of  the  Crown  the 
pensions  and  privileges  of  the  old  Indian  forces  of  the  company, 
cannot  possibly  be  construed  to  alter  the  terms  of  the  private  con- 
tract with  Lord  Clive,  and  to  give  a  right  to  claim  a  part  of  the 
fund  to  be  reserved  for  them.  That  clause  refers  no  doubt  to 
other  pensions,  if  any. 

*  393       Has  the  event  then  arisen  upon  which  the  five  lacs  ♦  of 

rupees,  £c.,  subject  to  existing  charges,  were  covenanted  to 
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be  paid  ?    If  it  has,  the  balance  must  be  paid  over  to  Lord  Clive's 
representatives,  and  they  have  a  right  to  sue  for  it. 

I  think  it  clear  that  the  event  has  happened,  because  since  the 
commencement  of  the  year  1784,  and  on  the  passing  of  the  Act  of 
21  &  22  Yict.  c.  106,  the  East  India  Company  ceased  to  employ  a 
military  force  in  its  actual  pay  and  service  in  the  East  Indies.  And 
had  already,  in  June,  1834,  ceased  to  employ  ships  for  carrying  on 
its  trade  and  commerce. 

It  was  contended  that,  looking  at  the  precise  words  of  the  cove- 
nant, the  cesser  must  have  been  intended  to  be  whilst  the  company 
held  the  government  of  the  East  Indies ;  for  the  payment  of  the 
sum  was  to  be  at  their  Treasury  at  Calcutta ;  and  that,  in  its  prop- 
er sense,  ceased  to  exist  at  the  same  time  that  the  event  happened. 
But  I  have  no  doubt  that  the  true  meaning  of  the  covenant  is, 
that  the  money  should  be  repaid  to  Lord  Clive,  subject  to  existing 
interests,  at  the  time  that  the  new  objects  of  the  intended  char- 
ity, the  European  army  of  the  Company,  should  cease  to  be  sup- 
plied ;  and  that  the  place  of  actual  payment  was  not  an  essen- 
tial part  of  the  covenant.  I  think,  therefore,  that  the  appellant 
would  have  now  a  right  to  recover  against  the  East  India  Com- 
pany if  it  still  possessed  the  funds ;  and  if  so,  he  undoubtedly 
has  against  the  respondent,  the  Minister  for  India.  The  judg- 
ment of  the  Master  of  the  Bolls,  therefore,  ought  to  be  re- 
versed. 

How  much  the  appellant  ought  to  recover  then,  becomes  a  ques- 
tion. If  the  East  India  Company  has  kept  an  account  of  the 
number  of  the  annuities  which  have  been  granted  out  of  the  trust 
fund,  and  the  duration  of  the  lives  of  the  annuitants,  there 
will  not  be  the  least  *  difficulty,  in  ascertaining  how  much  *  394 
ought  to  be  paid  to  the  appellant  as  the  annuities  drop.  But 
if,  as  it  is  suggested,  the  company  has  not  kept  such  an  account, 
there  is  a  seri(^us  difficulty  to  be  contended  with.  If  the  suit  was 
at  law,  as  the  number  of  the  annuities  would  be  peculiarly  within 
the  knowledge  of  the  defendants,  the  burden  of  proof  would  fall 
upon  them ;  and  if  they  could  not  satisfy  it,  and  show  present 
charges  on  the  fund  to  an  equal  amoimt,  I  am  much  inclined  to 
think  that  the  plaintifiF  would  recover  the  full  amount.  But  as 
that  is  probably  too  strong  a  view  of  the  rights  of  the  appellant,  I 
entirely  agree  that  the  case  should  be  disposed  of  in  the  maimer 
suggested  by  the  Lord  Chancellor. 
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Lord  Chelmsford.  —  My  Lords,  the  questions  which  have  to  be 
determined  in  this  case  are,  first,  Whether  the  event  has  occurred 
upon  which  the  five  lacs  of  rupees,  of  which  the  directors  of  the 
East  India  Company  were  the  trustees,  under  the  deed  of  the  6th 
April,  1770,  are  by  the  covenant  contained  in  that  deed  to  be  re- 
paid to  Lord  Clive,  or  his  representatives.  And,  second,  Whether 
assuming  the  occurrence  of  that  event,  the  Act  of  21  &  22  Vict, 
c.  106, "  for  the  better  government  of  India,"  has  deprived  the  ap- 
pellant of  the  right  to  repayment. 

Upon  the  first  question  it  is  unnecessary  to  consider  the  cir- 
cumstances which  led  to  the  creation  of  what  is  called  the  Clive 
Fund,  or  the  motives  which  induced  Lord  Clive  to  institute  it, 
further  than  they  are  disclosed  by  the  deed  itself.     By  the  recitals 
in  the  deed  he  declares  his  intention  to  establish  a  provision  for 
"  such  of  the  oflScers  and  private  men  employed  in  the  company's 
service  as    should    be  disabled    by  age,   war,  or    disease    con- 
tracted during  their  service."     And   that  this  provision 
•  895    *  was  intended  to  apply  exclusively  to  the  company's  troops 
appears  most  clearly  from  the  proviso  and  covenant  for  its 
cesser  in  the  event  of  the  company  ceasing  to  employ  a  military 
force  "  in  their  actual  pay  and  service."     Has  the  company,  then, 
within  the  meaning  of  the  covenant,  ceased  to  employ  such  mili- 
tary force  ?    It  is  unnecessary  to  consider  the  bearing  upon  this 
question  of  3  &  4  Wm.  4,  c.  85,  because  it  appears  to  have  been 
conceded  in  argument  that  after  that  Act,  the  East  India  Company 
still  continued  to  have  troops  in  its  pay  and  service,  and  that  the 
employment  of  a  military  force  by  the  company  did  not  terminate 
until  the  passing  of  the  Act  21  &  22  Vict.  c.  106.     By  that  Act 
the  military  and  naval  forces  of  the  East  India  Company  were  con- 
verted into  the  Indian  military  and  naval  forces  of  her  Majesty, 
and  the  company  had  no  longer  any  military  force  iu  actual  pay 
and  service. 

The  event  contemplated  by  the  deed  has  thus  arisen.  But  it  is 
contended  that  this  event  has  been  brought  about  by  means  entire- 
ly different  from  those  which  the  parties  had  in  view,  and  which 
are  not  within  the  spirit  and  meaning  of  the  covenant.  It  is  said 
that  the  evident  intention  was  that  the  five  lacs  of  rupees  should 
be  repaid  only  if  the  company,  retaining  the  same  authority  and 
position  which  it  possessed  at  the  time  of  the  execution  of  the 
deed,  should,  by  a  voluntary  act,  cease  to  employ  a  military  force ; 
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but  that  it  was  the  Act  of  21  &  22  Vict.  c.  106,  which  deprived 
the  company  of  all  its  former  authority  and  powers  of  government^, 
and  transferred  its  military  force  to  the  Crown  by  the  will  of  Par- 
liament, and  so  was  not  the  voluntary  cesser  of  the  employment  of 
that  force  by  the  company. 

But  the  answer  to  this  argument  seems  to  be,  that  if  this 
was  the  intention  of  the  parties  it  has  not  been  expressed. 
*  The  words  of  the  covenant  are  plain  and  without  any  *  396 
qualification,  ^'  in  case  it  shall  happen  that  the  said  united 
company  shall  cease  to  employ  a  military  force  in  their  actual  pay 
and  service."  To  "  cease  "  does  not  necessarily  import  an  act  of 
free  will.  The  East  India  Company  has  ceased  to  employ  a  mili- 
tary force  because  it  has  no  longer  any  necessity  for  its  employ- 
ment. And  the  Words  of  the  covenant  are  fully  satisfied  by  the 
event  in  whatever  manner  it  has  been  produced.  The  question 
then  is,  whether  the  Act  of  Parliament  which  occasioned  the 
event,  on  which  the  liability  under  the  covenant  arises,  has  also 
taken  away  the  benefit  of  it  from  the  representative  of  Lord  Clyde. 
The  Master  of  the  Rolls  was  of  opinion,  that,  according  to  the 
construction  of  the  deed  of  1770,  ^'  the  five  lacs  of  rupees  were  a 
trust  fund  in  the  hands  of  the  East  India  Company,  and  that  ac- 
cording to>the  plain  construction  of  the  39ih  section,  as  explained 
by  the  rest  of  the  Act,  and,  by  the  general  scope  and  purport  of  it, 
this  trust  fund,  in  common  with  all  other  trust  funds  held  by  the 
East  India  Company  for  the  government  of  India,  passed  to  her 
Majesty,  to  be  applied  to  the  same  purpose.  Now  upon  this  it 
must  be  observed  that  his  Honour's  judgment  proceeds  altogether 
upon  the  foimdation  of  there  being  a  specific  trust  fund  which 
could  be  transferred  by  the  Act  of  Parliament  to  the  Crown  ; 
whereas,  as  it  was  rightly  stated  in  argument,  there  was  no  such 
distinct  and  separate  fund,  but  a  mere  charge  upon  the  revenues 
of  India,  to  be  applied  to  the  payment  of  the  pensions  according 
to  the  trusts  of  the  deed,  the  amount  to  be  repaid  in  a  certain 
event.  The  39th  section  of  the  Act,  therefore,  seems  hardly  ap- 
plicable to  the  case.  There  is  no  trust  fund  which,  imder  the 
words  '^  real  and  personal  estate  of  the  company,  subject  to 
the  debts  and  liabilities  afiecting  the  same,"  can  *  become  *  897 
vested  in  her  Majesty.  It  is  to  the  42d  section,  providing 
for  contracts  and  covenants  existing  at  the  time  of  the  passing  of 
the  Act,  that  this  description  properly  belongs.     That  section 
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enacts  ^'  that  all  debts  of  the  company  and  all  sums  of  money  " 
(to  take  the  most  general  expressions)  which  if  this  Act  had  not 
been  passed  would  have  been  payable  by  the  company  out  of  the 
revenues  of  India  in  respect  or  by  reason  of  any  covenants  (tnUr 
alia)  then  existing,  shall  be  charged  and  chargeable  upon  the 
revenues  of  India  alone. 

It  was  argued  for  the  respondents,  that  as  the  Act  itself  pro- 
duced the  event  upon  which  the  liability  on  the  covenant  arose,  it 
is  not  the  case  of  a  debt  or  sum  of  money  which,  if  the  Act  had 
not  passed,  would  have  been  payable  by  the  company,  but  a  lia- 
bility which  arises  by  the  passing  of  the  Act.  This  argument, 
however  ingenious,  cannot  prevail  against  the  obvious  intention  of 
the  Legislature  to  keep  alive  all  covenants  and  contracts  and  lia- 
bilities of  the  company  upon  them,  and  to  make  them  chargeable 
upon  the  revenues  of  India  alone,  as  the  same  would  have  been  if 
the  Act  had  not  passed. 

But  it  is  said,  although  the  67th  section  of  the  Act  would  have 
given  a  remedy  for  the  enforcement  of  the  covenant  against  the 
Secretary  of  State,  yet  by  the  provisions  of  the  Act  the  five  lacs  of 
rupees  cannot  now  be  reclaimed,  but  must  be  retained  to  satisfy 
pensions  in  favour  of  future  claimants  whose  rights  are  expressly 
secured  to  them  by  the*Act.  By  the  covenant  the  repayment  of 
the  five  lacs  of  rupees  is  to  be  subject  ^^  to  the  payment  of  all  such 
pensions  and  annuities  for  the  lives  of  the  persons  then  entitled 
thereto  only  as  shall  at  the  time  such  event  shall  happen  be  pay- 
able out  of  or  chargeable  upon  the  said  trust  fund,"  words 
*  898  which  prevent  *  the  possibility  of  any  future  claimants 
*  iipon  the  fund. 

But  it  is  contended  that  by  the  56th  and  58th  sections  of  the 
Act,  the  rights  of  future  claimants  are  reserved.  I  omit  any  par- 
ticular consideration  of  the  39th  section  which  was  supposed  to  aid 
this  view,  because  it  seems  to  me  to  be  clear  that  the  words  '^  the 
benefit  of  all  contracts,  covenants,  and  engagements,"  in  that  sec- 
tion mean  that  these  contracts,  &o,  may  be  enforced  by  the  Crown 
as  they  might  have  been  by  the  company,  if  the  Act  had  not 
passed.  The  parts  of  the  56th  and  58th  sections  relied  upon  are, 
in  the  56th  section,  the  words  *^  that  the  military  and  naval  forces 
of  the  East  India  Company  shall  be  deemed  to  be  the  Indian  mili- 
tary and  naval  forces  of  her  Majesty,  and  shall  be  entitled  to  the 
like  pay,  pensions,  allowances,  and  privileges,  tod  the  like  advan- 
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tages  as  regards  promotion  and  otherwise,  as  if  they  had  continued 
in  the  service  of  the  said  company  ^  ;  and  in  the  58th  section  the 
words  *^  and  the  transfer  of  any  person  to  the  service  of  her 
Majesty  shall  be  deemed  to  be  a  continuance  of  his  previous  ser- 
vice, and  shall  not  prejudice  any  claims  to  pension  or  any  claims 
on  the  various  annuity  funds  of  the  several  presidencies  in  India, 
which  he  might  have  had  if  this  Act  had  not  heen  passed."  The 
word  '^  pension  "  in  both  these  sections  was  a  good  deal  dwelt  upon 
in  the  course  of  the  argument.  On  one  side  it  was  asserted  that 
there  was  nothing  to  which  this  word  could  apply,  except  the  Clive 
fund.  On  the  other,  it  was  said  that  they  were  pension  funds  in 
the  company's  military  service  to  which  the  word  would  be  more 
properly  applicable.  I  am  not  disposed  to  lay  much  stress  upon 
this  word.  Whatever  the  disputed  fact  may  turn  out  to  be, 
I  have  no  doubt  that  the  word  was  introduced,  not  *  with  *  899 
reference  to  any  particular  fund,  but  as  one  of  several  gen- 
eral words  intended  to  continue  to  the  East  India  Company's  forces 
when  transferred  to  the  service  of  her  Majesty,  all  the  benefits  of 
whatever  description  which  they  previously  enjoyed.  The  first 
part  of  the  56th  section  applies  to  the  existing  military  and  naval 
forces  of  the  East  India  Company,  and  secures  them  against  any 
prejudice  which  might  otherwise  arise  from  their  change  of  service. 
The  latter  part  relates  to  persons  thereafter  enlisting,  and  makes 
them  subject  to  the  laws,  regulations,  and  provisions  relating  to  the 
East  India  Company's  military  and  naval  forces. 

I  did  not  quite  follow  the  argument  upon  the  words  ^^  shall  be 
deemed  to  be  the  Indian  military  and  naval  forces  of  her  Majesty," 
and  ''  the  transfer  of  any  person  to  the  service  of  her  Majesty  shall 
be  deemed  to  be  a  continuance  of  his  previous  service,  and  shall 
not  prejudice  any  claims  to  pensions."  But  it  seemed  to  me 
to  be  insisted  that  they  in  some  manner  perpetuated  the  right  of 
the  company's  troops,  transferred  to  the  Crown  upon  the  Clive 
fund  ;  against  the  express  words  of  the  deed  of  1770 ;  and  under 
the  56th  section,  that  persons  thereafter  enlisting  into  the  India 
Company's  service  would  also  have  a  claim  upon  this  fund.  I  think 
this  latter  view  of  the  effect  of  the  section  was  afterwards  aban- 
doned, but  reliance  was  still  placed  upon  the  word  '^  provisions  " 
as  sufficiently  pointing  to  the  Clive  fund,  in  case  the  word  '^  pen- 
sions "  in  the  previous  part  of  the  section  did  not  apply  to  it.  But 
looking  to  the  company  in  which  this  word  '^  provisions  "  is  found, 
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it  seems  clearly  to  relate  to  matters  connected  with  the  discipline 

and  regulation  of  the  troops  ;  and  at  all  events  not  to  stipulations 

contained  in  private  deeds  and  covenants.     And  besides,  this  word 

*'  provisions  "  is  found  in  that  part  of  the  section  which 

*  400    *  applies  to  persons  "  thereafter  enlisting,"  who  are  now 

admitted  not  to  have  any  claim  upon  the  Clive  fund  ;  and 
therefore  it  is  of  no  importance  to  ascertain  its  exact  meaning. 

The  question  is  whether,  allowing  as  wide  a  meaning  to  the 
general  words  of  the  Act  as  they  ought  properly  to  receive,  and 
regarding  the  manifest  intention  of  the  Legislature  that  the 
military  forces  of  the  East  India  Company,  when  transferred 
to  the  service  of  her  Majesty,  should  be  secured  in  the  enjoy- 
ment of  every  benefit  and  advantage,  of  whatever  description, 
which  they  previously  possessed,  it  can  be  held  that,  against  the 
express  words  of  a  covenant  providing  that  upon  a  given  event 
(that  has  occurred)  a  fund  shall  cease  with  respect  to  all  except 
those  who  were  at  the  time  enjoying  the  benefit  of  it,  that  fund 
was  intended  to  be  perpetuated  and  must  now  continue  to  subsist 
for  the  satisfaction  of  future  claims,  which  never  could  have  arisen 
under  the  covenant.  I  think  that  looking  to  the  whole  scope  and 
object  of  the  Act,  it  cannot  be  said  that  the  Legislature  intended 
to  interfere  with  the  rights  of  the  representative  of  Lord  Gliv6| 
under  the  deed  of  1770,  and  that  the  event  has  occurred  upon 
which  he  is  entitled  to  the  five  lacs  of  rupees,  subject  to  tho  rights 
of  the  existing  annuitants  and  pensioners  upon  the  fund. 

Undoubtedly,  this  must  give  rise  to  an  inquiry  attended  with 
some  difficulty.  It  was  contended  for  the  appellants,  on  the  au< 
thority  of  Lupton  v.  White  ^  that  as  the  company  had  confounded 
the  five  lacs  of  rupees  with  their  own  funds,  and  applied  them  to* 
gether,  so  as  to  be  undistinguishable,  the  proper  course  would  be 

to  charge  the  respondent  with  the  whole  of  the  five  lacs  of 

*  401    rupees,  *  leaving  him  to  show  what  specific  pensions  were 

charged  upon  the  Glive  fund,  which  probably  would  be 
wholly  out  of  his  power.  But  the  course  thus  suggested  is  at 
variance  with  tho  argument  of  the  appellants,  that  there  never 
has  been  what  was  called  an  ear-marked  Glive  fund.  For  the 
principle  which  was  sought  to  be  applied  in  Lupton  v.  Whiter  was 
stated  by  Lord  Eldon  to  be  "  that  if  a  man  having  undertaken  to 
keep  the  property  of  another  distinct,  mixes  it  with  his  own,  the 

>  15  Vea.  432. 
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whole  must  both  at  law  and  in  equity,  be  taken  to  be  the  property 
of  the  other,  until  the  former  puts  the  subject  under  such  circum- 
stances that  it  may  be  distinguished  as  satisfactorily  as  it  might 
have  been  before  that  unauthorized  mixture  upon  his  part."  The 
case  of  the  appellants  is  in  part  founded  upon  the  fact  that  there 
was  no  undertaking  on  the  part  of  the  company  to  keep  the  five 
lacs  of  rupees  distinct  from  its  own  property,  and  therefore  that 
there  was  no  unauthorized  mixture  of  property  upon  which  the 
equity  contended  for  could  arise. 

My  Lords,  I  agree  with  my  noble  and  learned  friend  on  the 
Woolsack  as  to  the  mode  of  disposing  of  this  case,  and  as  to  the 
inquiries  which  ought  to  be  directed  consequent  upon  the  declara* 
tion  of  the  right  of  the  appellant. 

The  Solicitor- General.  —  Before  your  Lordship  puts  the  ques- 
tion, perhaps  you  will  pardon  me  if  I  make  one  remark.  No 
notice  has  been  taken,  in  what  has  fallen  from  your  Lordships,  of 
the  fact  that  two  claims  were  made  by  the  bill  and  persevered  in  at 
the  time  when  the  printed  case  was  put  in  here,  and  that  one  of 
them  was  abandoned  at  your  Lordships'  bar.  That  claim, 
which  I  refer  to,  was  the  ♦  claim  of  five  eighths  of  the  sum  *  402 
of  24,128Z.  I  would  submit  to  your  Lordships,  whether 
your  Lordships  should  not  continue  the  dismissal  of  the  bill  as  to 
that  claim,  and  whether  that  matter  has  been  taken  into  your 
Lordships'  consideration,  with  regard  to  the  subject  of  costs. 

m 

The  Lord  Chancellor.  —  If  the  Secretary  of  State  for  India 
had  conceded  any  part  of  the  claim,  that  might  be  material ;  but 
the  Secretary  of  State  has  conceded  no  part.  No  additional  cost 
has  been  thrown  upon  the  respondents  by  reason  of  that  claim 
being  made,  which  has  not  bcQu  sought  to  be  maintained  at  the 
bar.  I,  therefore,  do  not  think  that  we  ought,  on  that  account,  to 
vary  our  declaration  on  the  subject  of  costs.  The  Secretary  of 
State  sought  for  the  dismissal  of  the  bill  with  costs,  and  he  must 
now  obtain  the  same  equity  which  he  was  entitled  to  at  the  original 
hearing. 

The  following  order  was  afterwards  entered :  — 
That  the  decree  of  the  Master  of  the  Rolls  be  reversed.    And  it 
is  declared,  that,  subject  to  the  payment  of  such  of  the  annuities 
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and  pensions  duly  granted  by  the  East  India  Company,  under  the 
provisions  of  the  deed  of  the  6th  of  April,  1770,  before  the  passing 
of  the  Act  of  the  21  &  22  Vict-  c.  106  (1858),  "  for  the  bet- 
ter government  of  India,"  and  now  subsisting,  as  shall,  under  the 
inquiry  hereinafter  directed,  be  found  to  be  payable  out  of  the 
interest  of  the  five  lacs  of  rupees  in  the  said  deed  mentioned,  the 
appellant,  as  representative  of  Robert,  the  first  Lord  Clive,  is  enti- 
tled to  receive  from  the  respondent,  her  Majesty's  Secretary  of 

State  in  Council  of  India,  the  full  sum  of  five  lacs  of  sicca 
*  403    rupees ;  and  that  it  be  referred  to  the  Judge  in  chambers, 

to  whom  the  cause  is  attached,  to  ascertain  what  annuities 
or  pensions  granted  by  the  East  India  Company,  under  the  said 
deed  of  the  6th  of  April,  1770,  were  in  existence  at  the  passing 
of  the  said  Act  of  the  21  &  22  Vict.  c.  106  (1858),  and  are 
now  subsisting,  and  to  apportion  and  ascertain  such  of  them  as, 
having  regard  to  the  whole  amount  of  the  eight  lacs  of  rupees 
applicable  under  the  said  deed,  and  the  whole  number  of  the  pen- 
sions subsisting  at  the  passing  of  the  said  Act,  ought  now  to  be 
attributed  to  and  paid  out  of  the  interest  of  the  said  five  lacs  of 
rupees ;  and  that  such  part  of  the  five  lacs  of  rupees  as  shall  not 
be  required  by  its  interest  to  keep  down  the  pensions  that  shall  be 
so  apportioned,  such  interest  being  computed  at  eight  per  cent,  per 
annum,  and  also  such  parts  of  the  last-mentioned  principal  funds 
as  shall  be  from  time  to  time  released  by  the  cesser  of  any  pension 
or  pensions,  ought  to  be  paid  over  by  the  Secretary  of  State  in 
Council  of  India,  to  the  appellant ;  with  liberty  to  the  appellant  to 
apply  to  the  Court  below,  from  time  to  time,  in  the  event  of  any 
nonpayment,  in  which  case  all  questions  of  interest  are  reserved. 
And  4;hat  the  Secretary  of  State  in  Council  of  India  do  pay  to  the 
appellant  his  costs  of  suit  up  to  and  including  the  hearing  before 
the  Master  of  the  Bolls.    And  that  the  further  consideration  and 
subsequent  costs  be  reserved.     And  that  the  cause  be,  and  is 
hereby,  remitted  back  to  the  Court  of  Chancery,  to  do  therein  as 
shall  be  just  and  consistent  with  these  declarations,  directions,  and 
this  judgment. 

Lords'  Journals,  21st  May,  1863. 
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1863. 

The  Queen  on  the  prosecution  of  Kay  Dins-  |  pj^'nt'^  ' 

DALEj  •  •  •  •  •  •  *  J 

The  Wardens  and  Assistants  of  the  Saddlebs'  }  n^    j    *  > 

^  >  DefendanU  vn  error. 

Company,        .        .        .        .        .        . ) 

Oorporation,      By-Law.       Bankruptcy.      Insolvency.      Pleading. 

Mandamus.     Quo  Warranto. 

A  by-law  of  a  coq)orate  company  declared  that  '*  no  person  who  has  become  a 
bankrupt,  or  otherwise  insolvent,  shall  hereafter  be  admitted  a  member  of  the 
Court,  unless  it  be  proved  that  such  person  after  his  bankruptcy  or  insolvency 
has  paid  his  debts,  or  shall  have  established  a  fair  and  honourable  character 
for  seven  years  subsequent  to  his  bankruptcy  or  insolvency  " :  — 

Held^  that  these  words  must  be  taken  to  mean  not  mere  inability  to  pay  debts  in 
full,  but  inability  proved  by  some  outward  act,  a  notorious  or  avowed  insol- 
vency, such  as  a  public  stoppage  in  business,  or  the  calling  together  of  his  credi- 
ton,  and  obtaining  time,  or  terms  of  indulgence,  or  entering  into  a  deed  of 
composition,  so  as  to  mark,  as  a  distinct  &ct,  a  period  of  time  from  which  the 
insolvency  like  the  bankruptcy  might  be  computed. 

Per  Lord  Cba-nwobth.  —  This  interpretation  alone  could  make  the  by-law 
good. 

Where,  therefore,  a  person,  duly  qualified  as  a  freeman,  was  elected  a  member  of 
the  Court,  being  at  that  time  in  insolvent  circumstances,  and  was  admitted  to 
office,  and  was  afterwards  declared  a  bankrupt,  it  was  held  that  he  did  not 
come  within  the  meaning  of  the  by-law. 

After  election,  but  before  being  admitted,  the  person  elected  was  asked  by  the 
clerk  of  the  company  (though  it  was  not  averred  in  the  return,  and  did  not 
appear  in  evidence,  that  the  question  was  put  by  the  authority  of  the  Court) 
whether  he  was  solvent,  to  which  he  answered  that  he  was  as  solvent  as  any 
member  of  the  Court,  and  could  pay  20«.  in  the  pound.  This  representation 
waa  false,  and  was  afterwards  made  the  ground  of  a  resolution  of  the  Court, 
passed  without  notice  to  him,  to  remove  him  from  office :  — 

HM^  that  the  insolvency  here  was  not  within  the  meaning  of  the  by-law ;  that 
the  false  representation  was  not  one  which  affected  his  eligibility,  and  conse- 
quently that  having  been  duly  elected  and  admitted  to  the  office,  his  removal 
without  being  heard  in  his  defence  was  erroneous. 

A  person  validly  elected  to' an  office  and  admitted  to  it,  cannot  be  removed  from 
it  without  notice. 

The  charter  of  the  company  gave  the  wardens  and  assistants  thereof  power  to 
aiake  such  by-laws  as,  according  to  their  sound  discretion,  should  be  for  the 
good  government  of  the  general  body. 

[801] 


*405  GASES  IN  THE  HOUSE  OF  LOBDS. 

♦  405   ♦  Per   Lord  Wensleydalk.  —  Under  this  cbarter  a  by-law  made  by 

tbem  would  be  Yalid,  thongh  it  might  have  the  effect  of  limitiog  the 
number  of  persons  eligible  to  office  by  soperindacing  new  qualifications,  as  to 
which  the  charter  was  silent 
Per  Lord  Wensletdale.  —  In  order  to  show  a  valid  objection  to  the  admit- 
tance, after  election,  the  return  should  hare  stated  an  insolvency  within  the 
true  meaning  of  the  by-law. 

In  the  36th  year  of  the  reign  of  Charles  II.,  a  charter  was 
granted  to  the  Saddlers'  Company,  of  which  the  parts  material  to 
the  present  case  were  these :  That  there  should  be  appointed 
from  among  the  freemen  of  the  company  practising  the  art  or  mys- 
tery of  saddlers  four  persons,  who  should  be  called  the  wardens  or 
keepers  of  the  company,  and  twenty  other  persons,  who  should  be 
called  assistants.  That  it  should  be  competent  for  the  wardens 
and  assistants,  or  the  major  part  of  them,  for  reasonable  causes, 
for  his  ill  government,  or  ill  conducting  of  himself,  to  expel  or 
remove  from  office  any  warden  or  assistant,  when  anotlier  was  to 
be  elected.  That  the  wardens,  together  with  eight  or  more  of  the 
assistants,  might  make  laws  for  the  good  government  of  the  war- 
dens, &c.  and  of  all  others  of  the  mystery,  such  laws,  &c.  not  being 
repugnant  to  the  laws  and  statutes  of  the  kingdom,  nor  to  the 
customs  of  the  city  of  London,  nor  to  the  jurisdiction  and  privi- 
leges of  the  mayor  and  commonalty. 

On  the  23d  April,  1799,  the  wardens  and  assistants  passed  the 
following  by-law :  ^^  That  no  person  who  has  become  a  bankrupt, 
or  otherwise  insolvent,  shall  hereafter  be  admitted  a  mensber  of 
the  Court  of  Assistants  of  this  company,  unless  it  be  proved  to  the 
satisfaction  of  the  Court  that  such  person,  after  his  bankruptcy  or 
insolvency,  has  paid  and  satisfied  his  creditors  the  whole  of  their 
debts,  or  shall  have  established  a  fair  and  honorable  char- 

*  406    acter  for  seven  years  subsequent  *  to  such  his  bankruptcy 

or  insolvency,  to  the  satisfaction  of  the  Court,  or  the  major- 
ity of  them." 

In  the  early  part  of  the  year  1819  there  was  a  vacancy  among 
the  assistants  of  the  company.  At  a  Court  of  wardens  and  assist- 
ants held  on  the  23d  April,  1849,  several  freemen  were  named  as 
eligible,  and  Kay  Dinsdale  was  elected  a  member  of  the  Court  of 
Assistants.  The  resolution  to  elect  him  was  confirmed  at  the  next 
subsequent  Court,  held  on  the  25th  July,  1849.  On  the  24th  Sep- 
tember, 1849,  Giles  Clarke,  the  clerk  of  the  company,  put  to  Dius- 
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dale  a  question  as  to  his  solvency,  to  which  Dinsdale  (who  did  not 
then  know  that  he  had  been  elected)  answered  that  he  was  quite 
as  solvent  as  any  man  of  the  Court,  and  able  to  pay  his  creditors 
208.  in  the  pound.  After  that  date  Mr.  Clarke  caused  Dinsdale 
to  be  summoned  to  attend  a  meeting  of  the  next  Court,  to  be  held 
on  the  20th  October,  1849,  and  then  to  take  on  himself  the  office 
of  assistant.  On  that  day  Mr.  Clarke  communicated  to  the  Court 
the  question  he  had  put,  and  the  answer  he  had  received.  Dins- 
dale attended  on  the  same  day,  took  the  oaths  required  by  the 
charter,  and  was  duly  admitted  to  the  office.  He  afterwards  at- 
tended two  meetings  of  the  Court,  and  acted  in  his  office.  On  tho 
SOth  November,  1849,  Dinsdale  was  declared  a  bankrupt,  in 
respect  of  debts  due  long  before  his  answer  made  to  Mr.  Clarke. 
On  the  20th  December,  the  wardens  and  assistants  held  a  meeting 
to  which  Dinsdale,  though  as  one  of  the  assistants  entitled  to 
attend,  was  not  summoned,  and,  at  that  meeting,  without  any 
notice  given  to  him,  he  was  declared  to  be  removed  from  his  office 
of  assistant.  That  office  confers  on  the  holder  eligibility  to  be 
appointed  by  ballot  to  the  office  of  Renter  Warden,  in  which  he 
would  receive  the  funds  of  the  company,  and  of  Prime 
Warden,  in  which  he  would  have  great  authority  in  *  the  *  407 
control,  management,  and  expenditure  of  those  funds. 

In  November,  1852,  Dinsdale  applied  to  the  Court  of  Queen's 
Bench  for  a  mandamus  to  restore  him  to  the  office  of  assistant  of 
the  Saddlers'  Company.  The  mandamus  having  issued,  a  return 
was  made,  setting  forth  very  fully  the  above  facts,  and  insisting 
that  Dinsdale  had  **  ill  conducted  "  himself,  and  that  he  had  been 
lawfully  excluded  from  the  Court  of  Assistants.  The  plaintiff  in 
jnandamus  traversed  the  return,  denying  any  ill  conduct,  not  deny- 
ing the  answer  to  Clarke,  nor  the  subsequent  adjudication  of  bank- 
ruptcy ;  but  insisting  that  the  Court  had  no  right  to  expel  him  in 
the  manner  and  under  the  circumstances  thus  stated.  The  case 
was  tried  before  Lord  Campbell  at  the  sittings  after  Michaelmas 
Term,  1858,  when  a  special  verdict  was  agreed,  to  be  settled. 
The  special  verdict  set  forth  the  above  facts,  and  found  that  Dins- 
dale's  representation  as  to  his  solvency  was  false  and  fraudulent. 
The  special  verdict  was  afterwards  argued,  and  a  peremptory 
mandamus  awarded.^      This  decision   was  reversed  in   the  Ex- 

^  30  Law  J.  N.  S.  Q.  B.  186.  See  a  translation  of  the  charter  of  Charles  2, 
id.  189,  n. 
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chequer  Chamber.^    The  present  proceeding  in  error  was  then 
brought.^ 

Mr,  Gtbbans  (Mr.  Laurie  aiid  Mr.  SeweU  were  with  him),  for 
the  plaintiff  in  error.  —  There  ha«  not  been  here  any  thing  done  on 
the  part  of  the  plaintiff  in  error  {^lich  affords  a  lawful  justification 
for  his  removal  from  office.  He  had  been,  without  any 
*  408  *  interference  on  his  part,  duly  elected.  If  not  disqualified 
before  election,  he  could  not  be  disqualified  after  it:  The 
King  V.  Hearlef  The  King  v.  Clarke ;  *  and  in  The  King  v.  Slat- 
ford^  where  a  supposed  ground  of  objection  on  account  of  insol- 
vency existed,  it  was  said,  ''  This  is  a  mandamus  to  admit  and 
swear  him :  they  return,  by  way  of  excuse,  that  the  person  is  not 
qualified,  which  is  no  good  excuse."  The  same  rule  was  stated  in 
The  King  v.  Doncaster^  where  it  was  said,  "  As  he  was,  in  fact, 
elected,  it  is  not  a  good  return  to  a  mandamus  for  restoring  him, 
to  say  that  he  was  incapable  of  being  elected."  In  The  King  v. 
Lffme  Regis^  Lord  Mansfield  said  that  after  election  *^  they  could 
not  remove  for  want  of  an  original  title."  The  plaintiff  was,  there- 
fore, entitled  to  a  peremptory  mandamus,  for  the  return  was  falsi- 
fied, BucMey  v.  Palmer.^ 

Secondly,  there  is  nothing  in  the  facts  stated  on  the  return,  to 
disqualify  him  from  holding  office.  The  qualification  required  by 
the  charter  is,  that  he  shall  be  a  freeman  of  the  company ;  be  was, 
and  is  so.  The  by-law  created  another  qualification,  not  for  elec- 
tion but  for  holding  office  after  election ;  it  was  therefore  alto- 
gether illegal.  The  statement  made  by  the  plaintiff  was  not  false 
at  the  time  it  was  made,  but  even  if  it  had  been  it  was  not  mate- 
rial, and  could  not  affect  his  right  to  the  office,  for  the  assistants 
did  not  rely  upon  it  when  they  elected  him.  Mason  v.  Ditdh 
bourne ;  ^  Feret  v.  Hill  ;^^  Vernon  v.  Keys}^  In  fact,  he  was  admitted 
because  he  was  the  senior  freeman  of  those  who  were  nominated. 

1  80  Law  J.  N.  S.  Q.  B.  194. 

'  The  Judges  were  summoned,  and  Lord  Chief  Justice  Cockbum,  Lord  Chief 
Baron  Pollock,  Mr.  Justice  Williams,  Mr.  Baron  Martin,  Mr.  Jusdce  Cromptoo, 
Mr.  Justice  Willes,  and  Mr.  Justice  Blackburn  attended. 

*  1  Stra.  625.  *  2  Salk.  480. 

«  2  East,  75,  88.  •  1  Moody  &  R.  460. 

*  Comb.  419,  420,  5  Mod.  816.  ^  15  C.  B.  207. 

*  Sajer,  40.  "  12  East,  682. 
'  1  Doug.  80,  88. 
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There  was  no  fraud  here,  but  bad  there  been  any  it  was  too 
*late  to  be  acted  on  after  the  election  and  admission,  on  *409 
the  principle  laid  down  in  White  v.  Garden}  where  it  was 
held  that  after  goods  had  passed  into  the  hands  of  a  bond  fide  pur- 
chaser, it  was  too  late  for  the  original  vendor  to  allege  that  they 
had  been  obtained  from  him  by  a  third  person  through  fraudulent 
representations. 

The  by-law  is  bad.    It  disqualifies  a  man  who  is  qualified  by 
the  charter,  and  is  therefore  in  excess  of  the  power  possessed  by 
the  corporation  to  make  by-laws,  Norria  v.  Stapa  ;  ^  The  King  v. 
CHnever.^    The  principle  is  thus  stated  in  Grant  on  Corporations.* 
"  A  by-law  may  regulate  the  enjoyment  of  a  right  if  the  restraint 
which  it  imposes  on  the  exercise  of  the  right  be,  upon  the  whole, 
for  the  general  benefit  of  the  corporation ;  but  to  impose  an  ad- 
ditional qualification  on  those  who  have  an  inchoate  right  to  the 
freedom  of  the  corporation  was  considered  an  infraction  of  the 
rule,  and  therefore  a  by-law  with  that  object  was  held  to  be  in- 
valid" ;  and  many  cases  are  referred  to,  among  others,  The  King 
V.   Tappenden  ;^  The  King  v.  Tunwell  ;^  Lee  v.  WallUJ     (Lord 
Brougham.  —  Suppose  the  by-law  had  said  that  he  should  not  be 
admitted  if  he  had  been  convicted  of  a  misdemeanour.)     That 
might  be  the  case  of  an  exception,  which  would  prove  the  rule. 
There,  would  then  be  a  legal  judgment  upon  him,  and  it  might 
come  within  the  reasoning  of  Lord  Mansfield  in   The  King  v. 
Liverpool,^   where  it  was  distinctly  held   that  bankruptcy  alone 
would  not  justify  removal  from  the  office  of  common  councilman, 
but  that  the  cause  for  removal  must  be  one  of  a  just  and  lawful, 
kind ;  and  there  too,  as  in  this  case,  the  ground  that  the 
common  councilman  would  have  the  *  management  of  the    *  410 
corporate  funds,  was  relied  on.     Certainly  mere  insolvency 
is  not  sufficient.     The  Queen  v.  Owen?  and  The  King  v.  Chittyy^ 
Tlie  word  ^'  insolvency ''  does  not  describe  the  state  of  a  man's 
circumstances,  but  a  condition  of  things  settled  by  law.    At  the 
time  the  by-law  was  passed,  there  was  no  such  thing  as  a  status  of 
insolvency  known  to  the  law.    Bankruptcy  was  known,  but  in- 

MO  C.  R  919.  •  8  Doug.  207. 

'  Hob.  211.  M  Kenyon,  292,  Sayer,  262. 

*  6  T.  R  782.  •  2  Burr.  723,  782. 

*  Page  81.  M5  Q.  B.  476. 

*  8  East,  185.  >«  5  A.  &  £.  609. 
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solvency  was  not.     The  by-law  is  therefore  bad  on  account  of  un- 
certainty. 

Finally,  the  plaintiff  had  a  right  to  be  heard,  and  he  was  re- 
moved without  being  heard.  In  The  King  v.  Oaskin^  a  return  to 
a  mandamus  to  restore  was  held  insufficient,  because  it  did  not 
state  that  the  party  had  been  summoned  to  answer  to  the 
charge  before  he  was  removed.  (Lord  Wensleydale.  —  If  he 
was  ever  possessed  of  the  office,  he  could  not  be  removed  without 
hearing.  The  question  is  whether  he  ever  was  lawfully  possessed 
of  it.)  He  had  been  duly  admitted ;  being  once  admitted  he 
could  not  be  removed  by  a  vote  of  the  corporation  without  a  hear- 
ing. For  the  purpose  of  removal,  it  is  absolutely  necessary  to 
proceed  by  qao  warranto^  Bagg*8  Case. 

Mr.  JRocJ^fort  Clarke  (JBir.  Knowles  was  with  him),  for  the  de- 
fendants in  error.  —  The  great  question  is,  whether  this  is  a  good 
by-law.  The  case  of  The  King  v.  Liverpool^  has  been  misunder- 
stood. The  real  question  there  was,  whether  bankruptcy  was  a 
cause  of  disqualification  at  common  law,  for  no  by-law  existed  in 
that  case  to  make  it  so.  Here  it  does  exist ;  it  is  in  accordance 
with  the  enactments  in  the  5  &  6  Wm.  4,  c.  76,  §  52,  and  is  there- 
fore a  good  by-law.  So  The  King  y.  Chitty^  is  inapplicable 
•411  here,  *  for  thkt  depended  on  the  28th  section  of  the  statute, 
and  as  that  section  specified  all  the  intended  disqualifica- 
tions, and  did  not  specify  the  one  which  was  said  to  affect  the 
person  whose  election  was  in  question  there,  his  election  was  held 
valid. 

This  by-law  is  in  accordance  with  the  62d  section  of  the  Muni- 
cipal Corporation  Act,  with  the  52  Geo.  3,  as  to  elections  of  Mem- 
bers of  Parliament,  since  enforced  by  other  statutes,  and  with*  the 
decisions  of  the  Court  of  Chancery,  which  have  removed  persons 
from  being  trustees  on  account  of  their  being  insolvents.  It  can- 
not therefore  be  contended  that  the  by-law  is  unreasonable.  And 
in  The  King  v.  Liverpool^  two  things  are  remarkable,  first,  that 
"  insolvency  "  is  again  and  again  spoken  of  as  a  disqualification, 
although  what  are  now  called  the  insolvents'  statutes  did  not  then 
exist,  and  next,  that  every  one  of  the  judges  relied  on  the  facts, 
that  Clegg  was  only  one  of  the  common  councilmen,  and  so  could 

»  8  T.  R  209.  •  6  A.  &  B.  609. 

•  2  Burr.  728,  782,  785. 
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only  vote  with  the  rest  upon  the  money  matters  of  the  corpora- 
tion, and  that  he  had  not  ''  the  collecting  of  the  money/'  nor 
**  the  fingering  of  it,"  nor  "  the  management  of  it,"  all  which 
things  the  plaintiff  will  have  here  in  his  capacity  of  one  of  the 
wardens. 

It  is  no  objection  to  this  by-law  that  it  may  diminish  the  nnmber 
of  the  eligible.  Glasses  of  persons  may  not  be  purposely  excluded 
by  a  by-law,  but  a  by-law  which  requires  a  qualification  may  be 
good,  though  it  may  have  the  effect  of  occasioning  such  an  ex- 
clusion. The  King  v.  The  College  of  Surgeons;^  The  King  v. 
The  College  of  Phy9ician9?  (Lord  Brougham.  —  Might  not  the 
words  of  this  by-law  exclude  a  man  who  paid  19«.  \\d,  in 
the  pound?)  Such  an  extreme  result  *  might  follow  *412 
wherever  any  rule  was  laid  down  ;  but  here  the  rule  is  not 
exclusively  directed  to  payment  of  the  20«.  in  the  pound,  for  the 
establishing  of  a  good  character  for  a  certain  period  is  made 
equivalent  to  such  full  payment.  Such  a  test  of  respectability  is 
extremely  proper,  especially  with  respect  to  such  an  office.  In  a 
case  of  this  kind,  The  King  v.  The  College  of  PhyBiciamf  Lord 
Mansfield  refers  to  usage  as  justifying  a  by-law.^  Here  the  plain- 
tiff was  a  member  of  the  corporation,  and  as  such  knew  the  law, 
and  a  corporation  has,  with  regard  to  its  own  members,  a  power  of 
making  laws  which  it  does  not  possess  with  regard  to  strangers. 
JETesketh  v.  Braddock.^ 

The  plaintiff  cannot  be  treated  as  having  been  admitted  to  this 
oflSce.  In  The  King  v.  The  College  of  Phyiieians^  Mr.  Justice . 
Yates  said,  that  merely  being  qualified  for  being  an  actual  member 
did  not  make  him  one.  The  mere  vote  of  the  majority  did  not 
make  this  plaintiff  a  member  of  the  court  of  assistants,  if  he  was 
not  in  law  entitled  to  be  one.  Even  the  case  of  The  King  v. 
Chitty  ^  does  not  contradict  that.  If  the  plaintiff  was  not  in  office, 
the  return  here  is  good,  and  the  principle  in  Doe  d,  Johnson  v. 
Baytwp  ^  applies,  namely,  that  having  obtained  possession  wrong- 
fully, he  must  give  it  up  before  he  can  be  allowed  to  set  up  a  legal 
title.  Here  the  plaintiff  never  was  lawfully  in  office,  and  so  could 
not  be  said  to  be  removed,  for  he  got  in  by  fraud,  and  fraud  can 

1  2  Burr.  892.  *  8  Barr.  1847. 

•  7  T.  R.  282.  •  4  Burr.  2200. 

'  4  Burr.  2186.  '  6  A.  &  £.  609. 

«  4  Burr.  2197.  *  8  A.  &  £.  188. 
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confer  no  rights.  Therefore  he  was  not  entitled  to  be  tried  at  all. 
The  cases  cited  on  the  other  side  are  those  where  the  objection 
was  something  collateral,  or  where  the  estate  had  passed,  and 
by  fiction  of  law,  was  in  the  person,  and  could  not  be 
*  413  *  taken  out  of  him  but  bj  a  trial.  Such  were  the  cases  of 
Stewart  V.  Aston ;^  Vernon  v.  Keyt;^  White  v.  Garden;^ 
Feret  y.  HiU;^  and  such  appears  to  be  the  principle  adopted  in 
Flight  V.  Booth.^ 

Then  it  is  said  that  the  proceeding  ought  to  be  by  qw>  warranto^ 
and  Bagg*9  Ccue^  was  relied  on.  But  that  case  was  before  the 
Statute  9  Anne,  c.  20,  which  gave  a  plea  in  mandamus,  and  so  be- 
fore the  time  when  the  parties  could  take  issue  on  the  return.  It 
was  that  wliich  rendered  a  proceeding  by  quo  warranto  necessary. 
The  same  observation  applies  to  The  King  y.  Chester?  But  The 
King  y.  Blooer  ^  was  after  the  statute,  and  that  was  a  proceeding 
by  mandamus,  and  the  parties  agreed  to  try  the  merits  on  a  feigned 
issue.  The  King  y.  Q-askin^  itself  admits  the  principle  which  The 
King  y.  Tidderley  ^^  and  The  King  y.  Campion  ^^  had  in  fact  estab- 
lished, that  the  Court  may  look  at  the  proceedings  themselves  to 
see  whether  there  had  been  a  good  cause  for  removal.  There  had 
been  a  good  cause  here.  In  The  King  v.  Griffiths  ^^  it  was  declared 
that  the  Court  would  not  grant  a  peremptory  mandamus  to  restore, 
under  such  circumstances,  that  the  party  seeking  to  be  restored 
must  be  removed  immediately  afterwards,  though  in  a  more  for- 
mal manner.  2%e  King  v.  Aa^bridge^^  is  to  the  same  effect;  and 
to  that  extent  77ie  King  v.  Gaskin  may  be  considered  as  overruled. 

In  The  King  v.  i^tfon  ^^  a  mandamus  to  restore  was  refused 
*  414     because  *  there  was  shown  to  have  been  a  good  cause  of 

suspension.     2%«  King  v.  Ward ;  ^  Hie  King  v.  Lyme  Me- 
gie  ^^  and  Frost  v.  Chester  ^^  are  inapplicable  here. 

Then  as  to  the  word  *^  insolvent,"  it  is  said  not  to  be  used  in  the 
by-law  in  the  sense  of  describing  a  man's  circumstances,  but  in 

8  Irish  Com.  Law,  85.  ^  Siderf.  14. 

12  East,  682.  "  Siderf.  14. 

lOC.  B.  919.  «  5B.  &Ald.  781. 

15  C.  B.  207.  »  Cowp.  628. 

1  Bing.  N.  C.  870.  "  2  T.  R.  177. 
11  Rep.  98  b.  M  2  Stra.  898. 
5  Mod.  10.  »  1  Doug.  80,  88. 

2  Burr.  1048.  "  5  Ellis  &  B.  531. 
8  T.  R  209. 
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that  of  describing  a  legal  condition  of  things.  If  there  is  any 
doubt  as  tp  its  meaning,  that  meaning  may  be  attributed  to  it 
which  will  give  effect  to  the  by-law.  2%e  Poulters^  Company  v. 
Phillips  ^  where  the  words  "  any  person  "  received  a  particular 
meaning,  in  order  to  give  effect  to  the  general  intention  of  a  by- 
law. The  London  Tohaeco  Pipe-Makers'^  Company  v.  Woodroffe^ 
in  several  instances  affirms  the  same  rule.  So  here,  such  a  mean- 
ing ought  to  be  given  to  the  word  "  insolvent,"  as  to  render  effec- 
tual a  by-law  passed  in  accordance  with  the  principle  adopted  in 
several  statutes,  and  plainly  tending  to  promote  the  good  govern- 
ment of  the  corporation. 

Mr.  CHhbons  replied. 

The  Lord  Chancellor  moved  that  the  following  questions 
should  be  put  to  the  Judges  :  — 

First.  Is  the  by-law  good  in  law  ? 

Secondly.  Regard  being  had  to  the  facts  stated  in  the  verdict, 
was  the  plaintiff  removable  under  the  by-law,  assuming  it  to  be 
good  in  law  ? 

Thirdly.  Ought  the  plaintiff  to  have  been  heard  previously  to 
removal  ? 

Fourthly.  Having  regard  to  the  facts  stated  in  the  verdict, 
ought  the  Court  below  to  have  granted  a  peremptory  mandamus  ? 

•  Mr.  Justicb  Blackburn.  —  My  Lords,  in  order  to  *  415 
answer  your  Lordships'  first  question,  it  is  necessary  to  de- 
termine what  the  by-law  means.  If  a  by-law  were  now,  in  1863, 
made  in  the  same  words,  it  might  very  plausibly  be  contended  that 
in  construing  the  words  ''  has  been  a  bankrupt,  or  become  other- 
wise insolvent,"  we  must  limit  the  word  ''  insolvent "  to  an  insol- 
vent ejusdem  generis  with  a  bankrupt ;  that  is  to  say,  to  a  person 
who  had  obtained  the  benefit  of  the  Insolvent  Debtors  Act,  or 
compounded  with  his  creditors  under  the  bankrupt  laws  ;  and  that 
a  person  who  had  never  stopped  payment,  or  committed  any  overt 
act  of  insolvency,  and  still  continued  in  apparent  credit,  though 
his  circumstances  in  fact  were  such  that  he  was  unable  to  pay 
all  his  creditors  20«.  in  the  pound,  was  not  insolvent  within  the 
meaning  of  the  by-law ;  and  I  cannot  but  think  that  the  argument 

>  6  Bing.  N.  C.  814.  '  7  B.  &  C.  888. 
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in  the  judgment  of  the  Exchequer  Chamber,  that  the  by-law  is  not 
unreasonable,  is  directed  to  support  a  by-law  in  which  the  word 
"  insolvent "  is  used  in  this  limited  sense  ;  and  if  the  by-law  could 
be  construed  in  this  limited  sense,  I  am  by  no  moans  prepared  to 
say  it  is  unreasonable.  But  the  by-law  now  in  question  was  made 
in  1799,  when  there  was  no  such  system  as  now  exists  for  discharg- 
ing insolvent  debtors ;  and  I  think  the  by-law  made  then  must  be 
construed  so  as  to  include  under  the  term  "  insolvent "  a  person 
who  was  in  fact  not  able  to  pay  all  his  creditors  2Qs.  in  the  pound, 
though  he  appeared  to  pay  his  way,  and  though  his  inability  was 
not  known  to  the  public  ;  indeed,  unless  the  by-law  has  this  more 
extensive  construction,  the  present  case  is  not  brought  within  it. 
The  dates  appear  on  the  special  verdict:   they  show  that  his 

actual  bankruptcy  was  after  he  was  de  facto  fully  in  posses- 
*  416    sion  of  the  oflSce.    And  the  by-law  cannot  apply  *  in  this 

case,  unless  the  state  of  things  found  by  the  verdict  to  have 
existed  on  29th  July,  1849,  viz.  "  being  in  insolvent  circumstances 
and  unable  to  pay  his  creditors  20«.  in  the  pound,"  is  becoming  in- 
solvent within  the  meaning  of  the  by-law ;  so  that  if  the  by-law 
could  be  construed  in  the  more  restricted  sense,  there  would  be  a 
very  short  answer  to  this  case.  The  question  proposed  by  your 
Lordships,  therefore,  seems  to  me  to  be,  whether  the  by-law,  under- 
stood in  the  more  extended  sense,  is  reasonable,  and  I  think  it  is 
not. 

It  frequently  happens  that  a  person,  who  believes  himself  to  be 
very  rich,  is  in  truth  not  able  to  pay  20s.  in  the  pound,  and  this 
without  any  fault  on  his  part.  An  unexpected  disaster  may  have 
destroyed  property  situated  in  some  distant  part  of  the  world  ;  and 
the  unfortunate  man,  who  thought  he  owned  property  of  great 
value,  may  learn  some  morning  that  weeks  before  a  hurricane  de- 
stroyed his  plantation,  or  that  the  mutineers  in  India  had  burned 
his  indigo  factories,  or  that  tire  United  States  Bank  in  which  he 
held  stock  had  stopped  payment,  or  that  the  State  of  Pennsylvania 
has  refused  to  pay  its  debts,  and  so  his  bonds  which  he  valued  high 
had  become  of  little  value,  and  consequently  that  he  had,  since 
that  disaster  happened,  unconsciously  been  ''insolvent"  in  this 
sense,  without  the  le^st  suspicion  of  the  fact.  I  have  referred  to 
these  examples  because  they  all  have  occurred  in  my  own  time  ; 
but  many  similar  examples  might  be  put.  It  is  no  part  of  the  by- 
law that  the  insolvent  should  know  of  his  insolvency,  if,  in  fact,  it 

[810] 


THE  QUEEN  V.  SADDLEBS*  COMPANY.  *416 

existed  ;  and  the  fact  is  by  the  by-law  made  an  absolute  disqualifi- 
cation ;  so  that  if  such  disaster  as  I  have  supposed  happened 
abroad  the  day  before  the  election,  then,  though  the  person  elected 
were,  by  the  aid  of  friends  or  otherwise,  to  succeed  in  pay- 
ing his  creditors  in  full  in  *  ever  so  short  a  time  after  the  *  417 
election,  he  is  to  be  absolutely  ineligible ;  I  cannot  think 
that  reasonable. 

tn  the  present  case  the  agent  of  the  wardens  and  assistants,  on 
the  24th  September,  1849,  inquired  of  Dinsdale  if  he  was  solvent ; 
the  answer  made  was,  that  he  was  as  solvent  as  any  man  in  the 
Court,  and  able  to  pay  his  creditors  20s.  in  the  pound.  This,  it  is 
found  by  the  verdict,  was  untrue,  to  his  knowledge ;  and  on  the 
bankruptcy  which,  two  months  afterwards,  ensued,  he  only  paid 
2s.  Sd.  in  the  pound,  and  the  jurors  have  found  that  this  represen- 
tation was,  on  his  part,  fraudulent.  But  though  this  was  the  par- 
ticular case,  we  must,  in  considering  the  reasonableness  of  a  by- 
law, look  to  what  would  be  generally  the  case ;  and  it  seems  to 
me  that  a  by-law  is  unreasonable  which  authorises  an  inquiry  of 
this  sort  into  the  affairs  of  a  trader  still  continuing  to  carry  On  his 
trade,  especially  when,  as  in  the  present  case,  the  inquiry  is  to  be 
made  on  behalf  of  his  competitors,  or,  at  all  events,  is  to  be  made 
on  behalf  of  those  carrying  on  the  same  trade.  I  do  not  think 
that  any  trader,  even  if  convinced  that  his  assets  would  enable  him 
to  pay  much  more  than  2Qs.  in  the  pound,  would  like  to  be  called 
upon  to  give  proof  of  his  ability  to  pay  20s.  in  the  pound  to  his 
rivals  in  business.  The  value  of  the  property  of  a  trader,  and  the 
goodness  of  the  debts,  which  form  part  of  his  stock,  must  always 
be  to  some  extent  a  matter  of  opinion  ;  and  I  believe  the  case  is 
common  that  a  large  and  lucrative  business  is  carried  on  with 
great  profit,  and  yet  that  if  stock  were  taken  it  would  be  a  question 
of  doubt  whether  the  assets  would  equal  20s.  In  such  cases  an 
inquiry  of  this  kind,  whether  the.  trader  allowed  or  declined  to 
permit  the  inquiry,  would  equally  tend  to  shake  his  credit,  and 
very  probably  to  produce  that  insolvency  which  did  not 
really  *  exist.  It  is  to  be  observed  also,  that  the  inquiry  *  418 
extends  back  to  the  time  when  any  one  of  his  debts,  still  re- 
maining at  the  time  of  the  election  unpaid,  was  contracted.  If 
there  is  an  old  mortgage  debt  still  unpaid  which  was  contracted 
twenty  years  ago,  the  candidate  is  by  this  by-law  disqualified,  if  at 
any  time  within  that  twenty  years  he  was  unable  to  pay  20s.  in  the 
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pound,  unless  he  establishes  a  fair  and  hononrable  character  for 
seven  years ;  and  even  if  he  does  establish  such  a  character,  he  is  ab- 
solutely disqualified  if  the  inability  occurred  within  the  seven  years. 
This  I  think  very  inconvenient  and  oppressive.  Tlie  test  of  eligi- 
bility imposed  is  very  vague,  and  I  tliink  unnecessary.  I  am  there- 
fore of  opinion  that  the  by-law,  understood,  as  I  think  it  should  be, 
in  the  sense  which  is  necessary  to  bring  this  case  within  it,  is  on- 
reasonable  and  not  valid. 

In  answering  the  second  question,  I  will  lirst  recapitulate  the 
&cts  as  they  appear  to  me  to  be  stated  on  this  record.  [His  hoti- 
ship  did  BO.] 

It  is  left  somewhat  ambiguous  on  the  record  for  what  cause  he 
waf  removed.  As  I  construe  the  return  and  the  special  verdict, 
they  removed  him  on  account  of  his  bankruptey,  after  the  election 
and  admission  (which  would  be  clearly  illegal),  and  not  on  ac- 
Oount  either  of  his  insolvenc/  at  his  election,  or  his  false  represen- 
tation before  his  admission ;  neither  of  which  matters  seems  te 
have  been  brought  forward  at  that  meeting ;  and  on  which  mat- 
ters, as  I  read  the  record,  no  decision  was  come  to  at  that  meet- 
ing. 

In  my  view  of  the  law,  even  if  they  had  inquired  into  the  in* 
solvency  at  the  time  of  the  election,  and  into  his  false  representa- 
tion before  his  admission,  and  had,  after  hearing  Dinsdale,  found 
both  those  facts  to  exist,  and  upon  that  finding  had  removed 
*419    him,  the  removal  would  have  *  been  bad ;  but  before  pro- 
ceeding to  give  my  reasons  for  this  opinion,  I  wish  (in  case 
your  Lordships  should  take  a  different  view  of  the  law)  to  point 
out  that  I  do  not  think  it  can  be  contended  that  a  removal  made 
on  a  ground  bad  in  law  can  be  supported,  because  facts  did  exist 
which,  if  brought  before  the  assistants,  might  have  led  them  to  re- 
move him  on  a  ground  good  in  law.    The  jury  found  that  in  fact 
did  procure  his  admission  by  a  false  and  fraudulent  rep- 
an  to  Mr.  Clarke,  but  it  is  not  by  any  means  improbable 
assistents  on  20th  December  might,  if  the  question  had 
to  them,  have  come  to  a  different  conclusion.     And  even 
jordships  should  hold  that  these  grounds  might  authorise 
J  in  point  of  law,  it  might  well  have  been  that  the  meet- 
Oth  December  might  have  thought  it  inexpedient  to  re- 
such  aground. 

considerations  make  me  think  it  important  to  call  your 
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Lordships'  attention  to  what  appears  on  the  record  as  to  the  ground 
on  which  the  removal  really  proceeded.  I  think,  however,  that 
Dinsdale  having  been  in  fact  admitted  and  sworn  in,  and  having 
acted,  so  that  the  office  was  full  of  him,  he  was  not  removable 
either  on  the  ground  that  his  title  was  defective,  or  that  the  admis- 
sion by  which  he  got  into  the  office  was  obtained  by  a  fraud.  I 
take  the  rule  of  law  to  be,  that  to  a  mandamus  to  admit  a  corpor- 
^  ate  officer,  it  is  a  good  return  that  he  was  not  duly  elected  ;  for  in 
that  case  he  ought  not  to  be  admitted,  but  that  to  a  mandamus  to 
restore  a  person  who  has  been  removed  after  having  been  admitted 
and  sworn  in,  it  is  not  a  good  return,  because  the  office  being  full, 
the  corporation  is  bound  to  show  a  just  cause  for  the  removal,  and 
as  it  cannot  remove  for  want  of  an  original  title,  a  return  of 
not  duly  elected  is  bad.  Hie  King  v.  *  Lyme  JRegis.^  The  *  420 
principle,  as  I  understand  it  is,  that  when  the  office  is  full, 
the  title  of  the  person  in  actual  possession  can  be*  questioned  only 
by  quo  warranto ;  the  power  of  the  corporate  body  not  extending 
to  remove  any  person  actually  in,  except  for  some  corporate  offisnce 
subsequent  to  his  admission.  If  it  always  was  in  the  power  of  a 
corporate  body,  after  any  lapse  of  time,  to  open  up  the  question  of 
whether  a  corporator  de  facto  in  the  exercise  of  the  office  was 
originally  duly  elected,  it  would  lead  to  very  inconvenient  results. 
It  would  be  in  the  power  of  the  majority  to  inquire  into  the  title 
of  any  troublesome  member  of  the  minority.  I  am  not  sure  that 
even  now  there  would  not  be  a  risk  of  this  power  being  abused  for 
party  purposes  when  party  spirit  runs  high ;  but  I  take  it  there 
can  be  no  doubt  that  in  the  days  when  the  majority  in  a  corpora- 
tion determined  two  votes  in  Parliament,  partisans  would,  as  a 
matter  of  course,  have  abused  this  power  if  they  had  possessed  it ; 
and  this  consideration  probably  led  to  the  adoption  of  the  rule  of 
law  I  have  just  stated. 

I  think  that  in  the  judgment  in  the  Court  of  Exchequer  Cham- 
ber, it  was  not  disputed  that  this  was  the  general  rule  pf  law,  but 
it  was  said  that  the  effect  of  the  admittslnce  was  defeated,  because 
it  was  obtained  by  fraud;  and  the  reasoning  seems  to  jne  to 
amount  to  laying  down  the  principle  that,  inasmuch  as  a  man  can- 
not take  advantage  of  his  own  wrong,  every  act  or  thing  brought 
about  by  his  fraud  or  wrong  is,  as  against  him,  to  be  treated  as  if 
it  never  had  existed.     In  this  I  cannot  agree.    Fraud,  as  I  think, 

^  1  Doug.  S6. 
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renders  any  transaction  voidable  at  the  election  of  the  party 

*  421    defrauded ;  and  if,  when  it  is  avoided,  *  nothing  has  oc- 

curred to  alter  the  position  of  affairs,  the  rights  and  remedies 
of  the  parties  are  the  same  as  if  it  had  been  void  from  the  begin- 
ning ;  but  if  any  alteration  has  t&ken  place,  their  rights  and  reme- 
dies are  subject  to  the  effect  of  that  alteration. 

This  was  clearly  laid  down  in  Clarke  v.  Dickson.^    There  the 
plaintiff  was  induced  by  the  fraud  of  the  defendants  to  become  a 
shareholder  in  a  company.    It  was  held  that  under  the  circum* 
stances  in  that  case,  he  could  not  treat  the  contract  as  void,  and 
sue  for  money  had  and  received.     The  reason  was  that  he  had,  in 
the  interval  between  the  making  of  the  contract  and  the  discovery 
of  the  fraud,  received  dividends  and  otherwise  dealt  with  the  prop- 
erty.    It  was  urged  in  the  argument  that  ^^  it  is  hard  if  all  rem- 
edy for  the  fraud  is  lost,  where  the  deceit  can  be  prolonged  till  the 
deceived  party  has  acted  upon  it."     My  brother  Grompton  an- 
swered, ''  All  remedy  is  not  lost.     He  can  no  longer  rescind  the 
contract,  which  would  work  injustice,  but  he  may  bring  an  action 
on  the  deceit,  and  recover  his  real  damage."    And  that  was  in  ef- 
fect the  judgment  of  the  Court.     But  if  the  law  be  that  the  de- 
fendants could  not  take  advantage  of  their  wrong  in  prolonging 
the  deceit,  in  the  sense  that  all  things  procured  by  their  fraud 
were  to  be  taken  against  them,  to  be  as  though  they  had  never 
been,  that  decision  was  wrong.     But  I  think  it  is  not  the  general 
rule  of  law  that  a  wrong-doer  must  be  treated  as  if  all  things  pro- 
cured by  his  wrong  had  never  existed.    It  is  trite  law  that  if  a 
person  is  tricked  out  of  the  possession  of  goods  with  a  felonious 
intent,  it  is  larceny  ;  but  if  he  be  induced,  by  fraud,  to  part  with 
the  property,  it  is  no  larceny.    The  common  law  was,  that 

*  422    the  wrong-doer  might  take  advantage  of  his  *  own  wrong 

for  that  purpose  ;  and  it  required  legislation  to  n^ake  liim, 
who  was  r.eally  as  bad  as,  but  was  not  a  thief,  punishable  for  obtain-, 
ing  goods  hj  false  pretences.  So  in  the  case  of  Feret  t.  SiU^^ 
where  the  plaintiff,  by  fraud,  procured  the  defendant  to  agree  to 
take  him  as  tenant  of  a  house,  it  was  held  that  the  landlord  hav- 
ing let  the  proposed  tenant  into  possession,  and  executed  a  lease 
to  him,  it  was  too  late  for  the  landlord,  on  discovering  the 
fraud,  to  treat  the  whole  transaction  as  void  and  turn  the  tenant 
out. 

1  £1118^ B.  &  E.  148.  '  15  C.  B.  207. 
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It  is  said  in  the  judgment  in  the  present  case  in  the  Exchequer 
Chamber,  that  the  judgment  of  the  Court  in  Feret  v.  Hill  pro- 
ceeded on  the  ground  that  '^  the  fraud  was  held  to  be  collateral, 
and  not  to  go  to  the  root  of  the  contract."  But  I  have  much  dif- 
ficulty in  understanding  how  the  Court  could,  if  acting  upon  that 
principle,  enter  the  verdict  for  the  plaintiflF  on  the  finding  of  the 
jury  that  the  plaintiff  had  induced  the  "defendant  to  let  the  apart- 
ments to  him  by  fraud  and  misrepresentation.  If  the  Judges  pro- 
ceeded on  that  principle,  the  utmost  they  could  have  done  was  to 
grant  a  new  trial.  The  ground  on  which,  as  I  take  it,  they  pro- 
ceeded, is  that  stated  by  Justice  Maule  in  the  course  of  the  argu- 
ment, viz.  that  though  whilst  the  agreement  was  executory,  the 
landlord  had  a  right  on  discovering  the  fraud,  to  exercise  his  op- 
tion to  avoid  the  agreement,  yet  his  option  was  determined  on  let- 
ting him  into  possession  and  vesting  the  term  in  him.  The  cases 
of  Philipsan  v.  The  Earl  of  Egremord^  and  Earl  of  Bandon  v. 
Becker^  and  Fermor'*%  Case^  cited  in  the  Exchequer  Chamber,  are 
authorities  to  show  that  for  fraud  or  deceit  there  is  a  rem- 
edy for  the  *  party  injured,  but  they  in  no  way  show  that  *  423 
all  things  procured  by  fraud  are,  as  against  the  wrong- doer, 
to  be  considered  as  though  they  had  never  been.  If  in  the  present 
case  an  information  in  the  nature  of  quo  warranto  had  been  ap- 
plied for  against  Dinsdale,  and  his  counsel  had  urged,  in  showing 
cause  against  the  rule,  that  the  relator  had  concurred  in  admitting 
him,  and  permitting  him  to  act,  these  cases  would  have  been  au- 
thorities to  prove  that  under  such  circumstance  he  could  not  avail 
himself  of  those  acts ;  but  I  cannot  think  they  bear  upon  the 
present  question.  And  I  need  hardly  point  out  that  if  a  body 
corporate  could  itself  remove  a  corporator  on  the  ground  that 
his  admission  was  procured  by  fraud,  practised  on  itself,  it 
would,  in  .exercising  this  power,  necessarily  act  as  judge  in  its 
own  cause,  with  every  conceivable  temptation  to  judge  partially. 
I  therefore  answer  your  Lordships'  second  question  *in  t&e  neg- 
ative. 

To  the  third  question,  I  say  that  I  think  it  of  the  very  essence 
of  justice  that  every  person  should  be  heard  before  judgment  is 
given  against  him.  I  do  not  understand  that  there  is  any  differ- 
ence of  opinion  on  this  point.     The  judgment  of  the  Court  of  Ex- 

»  6  Q-B.  587.  •  S  Rep.  77  a. 

*  8  Clark  &  F.  479.  »     . 
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chequer  Chamber  proceeds  on  the  supposition  that  Dinsdale  was 
not  removed,  inasmuch  as  against  him,  he  was  to  be  taken  as 
never  having  been  in  the  office,  because  his  fraud  had  procured 
his  admission.  I  have  already  given  my  reasons  for  dissenting 
from  this  view  of  the  law,  but  even  if  it  were  so,  I  think  the  prose- 
cutor should  have  been  heard  before  this  fraud  was  taken  as 
proved.    I  therefore  answer  this  question  in  the  affirmative. 

To  the  fourth  question,  I  answer  that,  though  on  the  rule  the 
Court  may  refuse  to  grant  a  mandamus,  if  upon  the  whole  the 
Judges  think  it  clear  that  no  good  end  could  be  obtained, 
*424    because  at  that  stage  of  the  proceeding  *the  Court  can 
exercise  discretion,  and  has  the  means  of  ascertaining  all 
the  facts  which  should  guide  it  in  the  exercise  of  its  discretion ; 
yet  when  the  writ  has  issued,  the  peremptory  writ  ought  to  be 
granted  or  refused,  according  to  what  appears  to  be  the  legal  right 
on  the  record  ;  for  then  the  Court  must  give  a  judgment  on  which 
error  may  be  brought,  and  therefore  must  proceed  only  on  those 
grounds  which  may  be  brought  into  the  Court  in  error.     It  is  im- 
possible for  either  the  prosecutor  or  the  defendants  in  mandamus 
to  raise  by  return  or  by  plea  all  the  matters  proper  to  influence 
the  discretion  of  the  Court.    There  may  in  every  case  be  facts 
which,  if  brought  forward  upon  affidavit,  would,  if  unexplained, 
satisfy  a  Court  of  error,  if  in  the  position  of  the  Court  of  Queen's 
Bench,  when  considering  whether  the  rule  should  be  made  abso- 
lute or  not,  that  it  would  not  be  discreet  to  issue  the  writ ;  and 
there  may  be  other  facts  which,  if  brought  forward,  would  explain 
those  facts,  and  satisfy  the  Court  of  error  that  it  would  be  discreet 
to  issue  it ;  but  there  are  no  means,  that  I  am  aware  of,  by  which 
those  collateral  matters  can  be  brought  to  the  knowledge  of  the 
Court  in  error. 

It  seems  to  me,  therefore,  tbat  judgment  ought  to  be  given  in 
every  case  of  mandamus,  according  to  what  appears  on  tlie  records 
to  be  the  legal  right,  and  not  according  to  discretion. 

I  have  already,  in  answering  the  other  questions,  given  my 
reasons  for  coming  to  the  conclusion  that  in  this  case  the  legal 
right  is  to  have  a  peremptory  mandamus  to  restore  and  to  place 
tlie  prosecutor  in  the  position  in  which  he  was  before  the  unauthor- 
ised removal. 

I  therefore  answer  your  Lordships'  fourth  question  in  the 
affirmative. 
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*  Mb.  Justice  Willes. —  My  Lords,  in  answer  to  the  first  *  425 
question,  I  am  of  opinion  that  the  by-law  is  good  in  law. 

I  think  it  is  as  important  for  the  character  and  usefulness  of  the 
company,  that  the  members  of  the  Court  should  be  solvent,  as  it  is 
for  that  of  the  College  of  Physicians,  that  a  physician  should  have 
a  degree  of  Oxford,  Cambridge,  or  Dublin,  The  King  v.  College  of 
PhysidaiM}  or  for  that  of.  the  College  of  Surgeons,  that  a  surgeon 
should  know  Latin,  The  King  v.  SurgeonB^  and  so  forth,  GreevC% 
Casef  The  King  v.  MavBhal^ 

In  my  construction  of  it,  the  by-law  goes  the  whole  length  off 
disqualifying  the  prosecutor  under  the  circumstances  stated  in  the 
return  and  special  verdict.  The  term  "  insolvent "  has  been  re- 
peatedly construed  in  a  like  context,  both  in  private  instruments 
and  upon  the  construction  of  a  statute,  to  apply  to  a  person  la- 
bouring under  a  general  disability  to  pay  his  just  debts  in  the 
ordinary  course  of  trade  and  business.  (See  Mr.  Baron  Parke's 
dictum  in  Parker  v.  G-ossage^  adopted  in  Doe  v.  JReeSj^  Biddlecomle 
V.  Bond?  It  is  found  in  this  case  that  the  prosecutor  was  not 
merely  unable  to  pay  20«.  in  the  pound,  but  that  he  was  "  in  in- 
solvent circumstances,"  which  has  always  been  held  to  mean  what 
I  think  "insolvent"  means,  viz.  not  merely  being  behind  the 
world,  if  an  account  were  taken,  but  insolvency  to  the  extent  of 
being  unable  to  pay  just  debts  in  the  ordinary  course  of  trade  and 
business.  The  Legislature  called  this  insolvency  as  early  as 
1746,®  Bayly  v.  Schojield^  *  Shone  v.  Lucob^^  which  explain  *  426 
what  "insolvent  circumstances "  and  "insolvent"  mean 
when  spoken  of  a  trade.  These  cases  decide  that  "  insolvency 
within  the  meaning  of  the  bankrupt  laws "  (that  is,  spoken  of  a 
trader^  does  not  mean  an  inability  to  pay  20«.  in  the  pound  when 
the  affairs  of  the  bankrupt  shall  be  ultimately  wound  up;  but 
that  a  man  is  in  insolvent  circumstances  "  when  he  is  not  in  a  con- 
dition to  pay  his  debts  in  the  ordinary  course,  as  persons  carrying 
on  trade  usually  do." 

I  presume  that  the  reason  why  there  was  no  discussion  as  to 
the  meaning  of  the  word  "  insolvent "  in  the  Court  of  Queen's 

>  7  T.  R.  282.  •  4  Bing.  N.  C.  884. 

'  2  Burr.  892.  '  M  A.  &  £.  332. 

•  1  Burr.  127.  •  19  Geo.  2,  c.  82,  §  1. 

•  2  T.  R.  2.  •  1  M.  &  S.  388. 

•  2  Cromp.,  M.  &  R.  617.  >»  3  Dowl.  &  R.  218. 
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Bench  or  Exchequer  Chamber,  was  because  it  was  felt  that  the 
judgments  against  the  prosecutor  and  his  subsequent  bankruptcy, 
together  with  the  finding  of  the  jury  as  to  his  being  in  **  insolvent 
circumstances,"  precluded  any  doubt  as  to  his  being  "  insolvent," 
in  the  substantial  and  business  sense  of  tlie  word.  Indeed,  that 
part  of  the  return  alleging  the  prosecutor's  insolvency  is  not 
traversed,  so  that  if  any  extent  of  insolvency  short  of  bankruptcy 
may  be  provided  for  by  the  by-law,  that  extent  of  insolvency  in 
the  prosecutor  is  admitted  upon  the  proceedings.  I  see  no  dis- 
tinction, in  good  sense,  between  excluding  a  bankrupt  under  a 
statute,  and  excluding  an  insolvent  unable  to  go  on  paying  Lis 
just  debts  in  the  ordinary  course  of  trade,  though  not  under  a 
statute.  Tliere  were  empty  bags  before  the  first  Bankrupt  Act, 
together  with  all  the  pliancy  and  want  of  consideration  which  pro- 
verbially belong  to  them. 

Construing  '^  insolvent  '*  as  above,  I  can  entertain  no  doubt  that 
the  principle  of  the  by-law  is  sound.  I  n^ed  hardly  add  that  a 
by-law  ought  to  be  construed  so  as  to  make  it  valid,  and  not  so  as 

to  defeat  it,  Poulters^  Company  v.  Phillips.^ 
*427  'And  I  think  that  the  form  of  the  by-law  is  good 
enough.  In  this  case,  where  the  candidate  was  actually 
insolvent  at  the  time  of  the  election,  and  from  thence  up  to 
and  at  the  time  of  the  admission,  I  apprehend  that  the  by-law 
absolutely  disqualified  him ;  and  that  it  is  needless  to  maintain 
the  latter  part,  of  the  by-law  as  to  an  inquiry  before  the  Court, 
because  it  is  now  clear  that  by-laws  are  divisible,  The  Queen  v. 
Imndie? 

But  I  go  further,  and  say  that  tliere  is  no  objection  to  a  by-law 
imposing  a  condition  subsequent  upon  election,  and  that  even  if 
read  in  the  narrowest  sense  as  applicable  to  an  admission  after  an 
election,  the  by-law  is  good.  The  supposed  diflSculty  of  working 
such  a  by-law  is  imaginary.  In  every  case  where  an  oath  is  to  be 
taken,  a  qualification  to  be  made  out,  or  a  security  to  be  given,  there 
is  practically  a  condition  subsequent  to  the  election  to  an  office. 
If  such  condition  be  not  fulfilled,  why  should  not  that  be  good 
cause  of  removal  ?  A  custom,  equally  with  a  by-law,  must  be 
reasonable  ;  and  in  Wright  v.  Fawcett^  a  custom  that  a  burgess  of 
Morpeth  should  be  approved  of  by  the  lord  of  the  manor  before 

>  6  Bing.  N.  C.  314.  •  4  Burr.  2041. 

'  81  Law  J.  N.  S.  M.  C.  157. 
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being  admitted  and  sworn,  and  that  the  prosecutor  was  not  so  ap- 
proved by  Lord  Carlisle,  the  lord  of  the  manor,  was  allowed"  to  be 
returned  to  a  mandamus  to  admit.  Thus  there  may  be  a  test  ap- 
plied between  election  and  admittance.  But,  as  I  have  observed, 
in  the  present  case  the  prosecutor  was  throughout  in  a  state  of 
disqualification. 

As  to  the  inquiry  being  conducted  before  the  Court  of  Assistants, 
it  appears  to  me  that  a  domestic- tribunal  is  tiic  least  onerous  upon 
the  candidate,  and  likely  to  be  the  most  favourable  to  a  man 
of  real  merit.  And,  it  should  be  observed,  *  that  he  is  not  *  428 
compelled  to  be  a  candidate,  nor  to  accept  office  if  elected. 
If  he  were  compellable,  this  by-law  is  no  more  inquisitorial  than 
that  which  was  upheld  in  the  well-known  case  of  the  City  of  Lon- 
don V.  Vanacre.^  That  by-law  was  in  substance,  that  a  freeman 
elected  sheriff  shall  not  be  discharged  unless  he  swear  with  six 
compurgators  that  he  is  not  worth  10,0002.,  and  that  if  any  free- 
man elected  and  proclaimed  shall  not  enter  into  a  bond  of  1000^ 
to  accept  the  office,  '^  not  hating  a  reasonable  cause  to  be  allowed 
by  the  Lord  Mayor  and  Court  of  Aldermen,"  he  shall  forfeit  400Z. ; 
lOOZ.  whereof  to  go  to  the  next  sheriff,  and  the  rest  for  the  use  of 
the  city.  Amongst  many  other  objections  of  the  sort  made  in  this 
case,  it  was  objected  that  the  mayor  and  aldermen,  were  made  the 
judges  of  the  excuse  ;  but  all  .the  objections  were  overruled,  and 
Lord  Holt's  judgment  in  that  case^  seems  to  me  to  make  an  end  of 
the  objection  in  this  respect  to  the  by-law  under  consideration. 
The  latter  part  of  the  by-law,  as  to  making  out  a  fair  ciiaracter,  is 
in  ease  of  the  candidate ;  and  if  it  be  thought  objectionable  for 
any  reason  (I  own  I  can  see  none)  it  may  be  rejected.  The  gen- 
eral  rule  is  clear,  that  corporations  may  make  by-laws  for  their  in- 
temal  regulation,  and  amongst  others,  by-laws  for  applying  a  rea- 
sonable test  of  fitness,  provided  they  be  not  contrary  to  law  or 
reason^  To  defeat  a  by-law,  some  distinct  rule  of  law  or  reason 
ought  to  be  shown  to  have  been  violated ;  if  it  be  founded  in  a 
principle  which  does  not  violate  law  or  reason,  it  ought  not  to  be 
defeated  by  microscopic  objections  to  the  mode  in  which,  or  the 
extent  to  which,  the  principle  is  applied.  There  is  no  authority 
against  this  by-law  ;  it  is  notoriously  in  accordance  with  the 
*  practice  of  the  city,  now  called  in  question  for  the  first  *  429 
time,  and  it  is  unassailed  by  any  reason  except  that  it  is 

^  12  Mod.  270,  1  Ld.  Raym.  497. 
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painful  to  bankrupts  or  insolvents,  and  that  persons  sometimes 
become  bankrupt  or  insolvent  by  misfortune,  without  fault  or 
mismanagement.  But  this  involves  the  fallacy  of  making  laws 
for  individual  or  accidental  cases,  instead  of  for  those  of  or- 
dinary occurrence,  "  Ad  ea  quce  frequentius  accidunt  jura  adap- 
tantur.^^ 

In  answer  to  the  second  question,  I  am  of  opinion  that  the 
plaintiff  was  removaUe  imder  the  by-law,  assuming  it  to  be  good 
in  law.  The  finding  of  the  jury  as  to  his  circumstances  makes  it 
clear  that  the  bankrupt  was  insolvent,  not  only  in  the  sense  that 
he  was  unable  to  pay  20«.  in  the  pound  when  his  affairs  were 
wound  up,  but  also  that  he  was  not  in  a  condition  to  pay  his  debts 
in  the  usual  and  ordinary  course  of  trade  and  business,  so  as  to  be 
for  business  purposes  insolvent.  The  finding  of  the  jury  is,  that 
^^  he  was  in  insolvent  circumstances,  and  unable  to  pay  his  creditors 
20«.  in  the  pound " ;  and  it  further  appears  that  he  owed  large 
sums  of  money  on  judgments  and  otherwise,  which  he  was  unable 
to  pay,  and  which  have  not  been  paid.  And  by  the  uncontradicted 
statement  in  the  return,  it  appears  that  he,  soon  after  his  ad- 
mittance, became  bankrupt,  and  only  2$,  8d.  in  the  pound  have 
ever  been  paid  by  way  of  dividend.  How  it  could  be  more  clearly 
shown,  or  in  w}iat  other  sense  it  could  be  shown  that  a  man  was 
insolvent,  it  is  difficult  to  understand. 

I  must  here  add  that  for  the  purpose  of  establishing  such  in- 
solvency as  I  have  already  shown  to  have,  in  fact,  existed  in  the 
case  of  the  prosecutor,  it  is  not  necessary  to  resort  to  the  special 
verdict,  though  that  sufficiently  finds  it ;  because  that  part  of  the 
return  which  states  that  he  was  insolvent  is  not  traversed. 
*  430  The  return,  *  after  setting  out  the  by-law,  states  that  the 
prosecutor  was  "  insolvent,"  using  the  language  of  the  by- 
law, and  that  statement  the  prosecutor  has  admitted,  so  that  if 
^'insolvent"  in  the  by-law  ought  to  have  a  restricted  meanipg, 
this  return  must  be  read  as  stating  the  prosecutor  to  be  insolvent 
in  that  sense.  Presumption  and  intendment,  so  far  as  they  go, 
are  to  be  made  in  favour  of  a  return,  not  against  it.  (Per  Justice 
BuUer,  The  King  v.  Lyme  RegUy) 

If,  then,  the  bankrupt  was  within  the  by-law  and  disqualified,  I 
cannot  doubt  that  this  was  ^^  a  just  and  reasonable  cause  ''  for  re- 
moval, under  the  express  terms  of  the  power  of  removal  given  by 

>  1  Dong.  169. 
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the  charter,  which  makes  a  quo  warranto  unnecessary,  at  least  so 
far  as  the  prosecutor  is  concerned.^ 

As  to  the  cause  for  which  the  prosecutor  was  removed,  it  is 
sufficient,  if  there  was  a  removal,  and  a  sufficient  cause  for  re- 
moval, though  different  from  the  professed  one,  if  it  was  difiFer- 
ent,  which  I  cannot  see.  It  is  familiar  law  that  except  in  case  of 
ratification,  it  is  not  what  a  man  says  or  thinks,  but  the  au- 
thority which  he  in  fact  has,  that  justifies*  him.  J)r,  GroenveltU 
CtMe? 

In  answer  to  the  third  question,  I  think  there  was  no  necessity 
to  hear  the  plaintiff  previously  to  removal.  .This  was  not  the  case 
of  removing  a  member  of  the  body  for  a  corporate  offence.  This 
was  the  finding  out  and  expulsion  thereupon  from  the  governing 
body,  of  a  person  who  ought  not  to  have  been  elected,  or  to  have  sat 
upon  the  Court,  any  more  than  if.  he  never  had  been  a  member  of 
the  corporation  ;  and  who  had  insinuated  himself  into  the 
Court  by  means  *  of  a  falsehood.  If  the  *  insolvency  had  *  431 
been  discovered  before  the  prosecutor  had  actually  sat  upon 
the  Court,  and  so  technically  been  admitted,  it  is  clear  that  if  the 
by-law  be  valid,  the  matter  found  by  the  special  verdict  would 
have  been  an  answer  to  the  mandamus ;  for  the  mandamus  in 
that  case  must  have  been  to  admit,  and  must  have  shown  a  valid 
election,  and  a  return  thereto  of  no  valid  election  would  have  been 
sufficient.  The  King  v.  Williams^^  even  if  not  sufficient  to  a  man- 
damus to  restore.  The  King  \.  Jotham.^  I  am  at  a  loss  to  con- 
ceive that  the  fact  of  his  having  taken  his  seat  at  the  Court,  under 
the  cover  of  a  mistake  of  fact  on  the  part  of  the  members  caused 
by  his  own  falsehood,  and  as  to  which  the  return  alleges  and  the 
jury  has  found,  that  '^  by  means  of  the  said  false  and  fraudulent 
misrepresentations,  he  induced  and  procured  "  them  to  admit  him^, 
can  better  his  position.  He  got  in  by  unfair  means,  and  having^ 
been  detected  and  expelled,  he  now  insists  that  he  ought  to  be* 
let  in  again,  because  of  having  once,  quocunque  modoy  got  in  ;  con- 
trary to  a  maxim,  Doliu  vel  fraus  nemini  patrocinetur.  The  ad- 
mission cannot  be  put  higher  than  a  judgment  or  decree ;  and  a 
judgment  or  decree  obtained  by  fraud  upon  a  Court  binds  not 
such  Court,  nor  any  other;   and  its  nullity  upon  this  ground, 

'  See  this  power  of  remoral,  translated  in  SO  Law  J.  N.  S.  Q.  B.  189,  m, 

*  1  Ld.  Rajm.  464.  «  S  T.  R.  675. 

*  8  B.  &  C.  681. 
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though  it  has  not  been  set  aside  or  reversed,  may  be  alleged  in 
a  collateral  proceeding,  Philipson  v.  Lord  Egremont ;  ^  Lord  Ban- 
don  V.  Becker  ;  ^  Shedden  v.  Patrick? 
In  considering  the  distinction  between  a  mandamus  to  admit  or 

restore,  and  a  mandamus  to  proceed  to  a  new  election,  the 
*  432    difference  ought  not  to  be  overlooked  between  *  cases  in 

which  there  is  a  special  power  to  remove,  as  here,  and  cases 
where  there  is  not  such  a  power.  But  there  is  another  difference 
worth  marking.  The  ground  upon  which,  as  a  general  rule,  a 
mandamus  will  not  lie  to  proceed  to  a  new  election  before  a  ijuo 
warranto  is  issued,  to  avoid  an  election  de  facto ^  followed  hj  admit- 
tance, does  not  apply  here.  That  ground  I  take  to  be,  that  upon 
the  mandamus  to  proceed  to  a  new  election,  the  person  who  is  in 
the  office  has  no  opportunity  of  being  heard,  and  in  order  to  give 
him  an  opportunity  of  being  heard,  and  for  no  other  reason,  a  quo 
warranto  is  necessary.  That  is  wholly  inapplicable  to  this  case, 
because  in  the  present  proceeding,  instituted  by  the  prosecutor 
himself,  he  has  been  heard  in  a  suit,  of  which  he  had  the  conduct. 
To  restore  him  because  he  has  not  been  heard,  would  create  a  new 
fiction. 

As  to  the  fourth  question,  having  regard  to  the  facts  stated  in 
the  verdict,  and,  of  course,  not  overlooking  that  part  of  the  return 
which  is  admitted  because  not  traversed,  I  am  of  opinion  that  the 
Court  below  ought  not  to  have  granted  a  peremptory  mandamus. 
For  the  purpose  of  arguing  this  question,  I  must  assume  that  the 
by-law  is  good,  and  the  plaintiff  disqualified  thereby,  but  that 
there  has  been  some  irregularity  in  the  mode  of  removal.  Even  if 
this  be  so,  I  think  the  proceeding  by  mandamus  ought  not  to  be 
perverted,  by  being  applied  to  the  restoration  of  a  person  whom 
there  was  cause  to  remove  (that  cause  being  now,  '^  res  judicata" 
in  a  suit  to  which  he  is  a  party),  and  who  ought  to  be,  and  pre- 
sumably will,  if  restored,  be  forthwith  expelled  for  the  same  cause, 

which  now  he  is  estopped  to  dehy.  In  The  King  v.  Gr^hs^^ 
*483    upon  a  mandamus  to  restore,  *the  return  stated  a  power 

to  remove,  a  sufficient  cause,  and  a  removal.  The  question 
arose  upon  the  record.  It  was  insisted  that  the  removal  was  not 
regularly  made,  but  the  Court  refused  a  peremptory  mandamus ; 

»  6  Q-  B.  687.  •  s  Qark  &  F.  479. 

*  1  Macq.  Scotch  App.  585.    See  also  White  v.  Tommey,  4  H.  L.  Cas.  313. 

«  5  B.  &  Aid.  781. 

[822] 


THE   QUEEN  V.  SADDLERS'  COMPANY.  ♦488 

Lord  Tenterden  saying :  "  I  am  clearly  of  opinion  that  the  Court 
is  not  to  grant  a  peremptory  mandamus  in  a  case  where,  if  the 
party  was  restored,  he  might  be  immediately  removed  again."  I 
am  not  aware  that  that  decision  has  ever  been  departed  from,  nor 
that  statutes  as  to  procedure  have,  8td>  %ilentio^  taken  away  the 
character  of  the  prerogative  writ  of  mandamus. 

I  regret  the  length  of  this  opinion.  Had  it  not  been  for  a  fear 
that  I  might  seem  wanting  in  due  respect  for  the  House,  I  should 
have  contented  myself  with  saying,  that  I  adhere  to  the  judgment 
of  the  Court  of  Exchequer  Chamber. 

Mb.  Justice  Cbompton.  —  In  answer  to  your  Lordships'  first 
question,  I  say,  that  in  my  opinion  the  by-law  is  not  good.  I  think 
that  the  making  of  by-laws,  by  which  the*  governing  part  of  a  cor- 
poration restricts  or  puts  a  qualification  upon  the  persons  who  are 
to  be  elected  beyond  what  the  charter  has  pointed  out,  ought  to  be 
looked  at  narrowly.  The  present  by-law  disqualifies,  subject  to 
certain  exceptions,  every  one  who  has  ever  been  unable  at  any 
time  to  pay  his  creditors  20«.  in  the  pound  ;  and  although  he  has 
got  bis  certificate  in  the  most  honourable  way,  or  his  creditors 
have  given  him  the  most  complete  and  creditable  discharge,  he  is 
still  within  the  operation  of  the  by-law,  unless  he  is  proved  to  have 
paid  his  creditors  subsequently  in  full.  The  disqualification  does 
not  depend  on  any  act  of  bankruptcy,  or  on  any  fiat,  petition, 
or  definite  legal  proceeding  in  bankruptcy  or  insolvency, 
*but  might  have  to  be  ascertained  from  a  laborious  and  *484 
painful  inquiry  into  the  state  of  the  candidate's  circum- 
stances at  any  particular  anterior  time,  and  after  the  lapse  of 
many  years.  The  by-law  must  be  taken  to  extend  to  the  not  being 
able  to  pay  the  creditors  in  full  at  any  time,  or  else  its  operation 
would  not  extend  to  the  present  case,  in  which  the  prosecutor  has 
not  committed  any  act  of  bankruptcy  or  insolvency  previous  to  his 
admission.  The  exception  of  having  established  a  fair  and  hon- 
ourable character  for  seven  years  subsequently  to  the  insolvency, 
to  the  satisfaction  of  the  Court,  or  a  majority  of  tlie  Court,  seems 
to  me  very  loose,  uncertain,  and  unsatisfactory,  and  to  give  far  too 
wide  a  discretion  to  the  Court  of  electors,  or  the  subsequent  Court. 
A  by-law  of  this  nature  ought  to  be  certain,  and  it  seems  to  me 
extremely  loose  and  uncertain  to  leave  it  to  the  judgment  of  the 
persons  comprising  the  elective  body  to  say  whether  there  has  been 
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an  honourable  character  satisfactory  to  them.  If  the  insolvency  is 
intended  as  a  disqualification  against  being  elected,  the  by-law 
would  seem  very -objectionable,  as  it  would  appear  to  imply  that 
the  electors  before  they  record  their  votes  are  to  come  to  a  decision 
whether  there  has  been  a  subsequent  honourable  character  to  their 
satisfaction.  If  the  true  construction  of  the  by-law  were  that  the 
disqualification  is  a  disqualification  against  being  elected,  great 
difficulties  might  arise  as  to  wheilier  a  notice  of  the  disqualification 
to  the  voters  before  voting  might  not  cause  their  votes  to  be  thrown 
away,  and  the  adverse  candidates  to  be  elected.  I  do  not,  however, 
think  that  this  is  the  real  meaning  of  the  by-law,  as  it  would  seem 
impossible  to  be  acted  upon,  especially  in  an  election  for  several 

vacancies,  where  there  are  several  candidates.  I  think  that 
*  435    the  by-law  has  the  meaning  put  upon  it  in  the  *  Court  of 

Queen's  Bench,  and  that  its  true  construction  is,  not  that 
the  electors  at  the  time  of  election  are  to  see  to  the  qualification, 
but  that  it  is  to  be  a  disqualification  against  the  admission  as  dis- 
tinguished from  the  election.  The  charter  obviously  points  to  a 
distinct  period  for  admission  and  election  ;  it  requires  some  things 
to  be  done  before  election,  and  some  after  election,  and  before 
admission :  and  it  might  happen,  as  it  seems  to  have  happened  in 
the  present  case,  that  the  party  might  not  know  of  his  election,, 
and  might  not  have  had  an  opportunity  of  being  prepared  with 
proof  of  his  payment  of  his  debts,  or  his  good  character,  to  satisfy 
the  electors.  The  charter,  as  before  pointed  out,  requires  several 
things  to  be  done  before  admission,  and  after  election,  and  in  cor- 
poration law  the  distinction  was  perfectly  well  known,  and  I  do  not 
see  why  the  word  '^  admission  "  in  the  by-law  should  not  be  read 
in  its  plain  ordinary  sense,  especially  where  it  is  several  times 
used  in  the  same  document,  as  contradistinguished  from  election. 
On  this,  which  is,  I  think,  the  true  construction  of  the  by-law,  it 
seems  to  me  very  objectionable  that  a  subsequent  Court,  perhaps 
not  consisting  of  the  same  members,  should  have  the  power  of  con- 
firming or  vacating  the  prior  election,  on  an  investigation,  for 
instance,  whether  the  party  has  established  what  the  Court  should 
think  an  honourable  character.  This  is  very  loose  and  uncertain, 
and  practically  would  leave  far  too  much  in  the  discretion  of  the 
body.  A  candidate  might  succeed  at  the  election  by  one  vote,  and 
it  might  be  voted  afterwards  at  the  subsequent  Court  by  a  major* 
ity  of  one,  that  at  some  distant  period  the  party  had  not  been  able 
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to  pay  the  whole  of  his  creditors  208.  in  the  pound,  and  that 
he  did  not  appear,  to  the  satisfaction  of  the  Court,  to  have  estab- 
lished an  honourable  character  for  seven  years  subsequently. 
*  It  is  obvious  what  a  different  view  might  be  taken  by  dif-  *  436 
ferent  members  of  the  Court,  as  to  ^'  an  honourable  charac- 
ter," and  I  cannot  but  think  that  so  loose  a  provision  might  lead 
to  unfairness  and  mischief. 

There  is  another  point  of  view  in  which  also  the  provision  seems 
to  me  very  objectionable ;  such  a  disqualification  against  admis- 
sion as  is  pointed  out  in  the  charter,  exempli  gratidj  for  not  taking 
the  oath  of  supremacy,  <&c.  depends  on  a  fact  which  is  capable  of 
proof,  when  the  question  of  title  comes  before  the  proper  legal 
tribunal,  as  upon  a  mandamus  the  party  so  refused  admission 
might  allege  and  prove  that  he  had  taken  the  oath ;  but  this  could 
not  be  so  on  such  a  discretion  as  is  vested  in  the  .assistants  by  this 
by-law.  They  are  to  have  the  decision  whether  the  party  has  es- 
tablished such  '^  honourable  character,"  for  it  is  to  their  satisfac- 
tion that  the  by-law  refers  ;  and  it  seems  to  me  very  objectionable 
that  the  by-law  should  make  a  disqualification,  and  afterwards  give 
a  discretion  of  dispensing  with  it,  if  the  .assistants  should  be  sat- 
isfied with  the  honourable  character.  I  speak  of  this  power  as 
discretionary,  because  I  think  that  if  there  was  a  return  to  a  man- 
damus to  admit,  that  the  party  had  not  been  at  a  certain  time  able 
to  pay  20«.  in  the  pound,  and  the  prosecutor  were  to  plead  to  this 
return  that  he  had  established  a  fair  and  honourable  character,  to 
the  satisfaction  of  the  subsequent  Court,  he  would  be  told  that  the 
question  was  for  their  decision.  It  would  hardly  be  matter  for  a 
traverse  and  for  the  decision  of  a  jury  whether  he  had  done  so ; 
and  if  it  were,  it  would  only  show  more  clearly  the  loose  and  dan- 
gerous nature  of  the  by-law.  The  consideration  of  the  mode  in 
which  this  power  and  discretion  are  to  be  exercised  seems  to  me  to 
show  still  more  clearly  that  the  decision  is  to  take  place 
after  the  election  ;  as  *  the  question  as  to  whether  the  dis-  *  487 
cretion  is  to  be  exercised  according  to  the  facts  in  any  par- 
ticular case,  can  only  arise  after  the  electors  have  selected  the  par- 
ticular persons.  It  would  seem  impracticable,  if  not  impossible, 
to  exercise  this  power  at  the  time  of  the  election  ;  and  if  it  could 
be  done,  it  would,  I  should  think,  be  very  objectionable ;  and  I 
think  the  real  meaning  is,  that  the  subsequent  Court  is  to  have 
the  discretion  and  power  of  dispensing  with  the  disqualification ; 
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but  whicheyer  be  the  construction  in  this  respect,  I  think  the  by- 
law bad. 

Secondly,  I  am  of  opinion  that  the  party  being  actually  in  the 
office,  the  Court  of  Assistants  had  no  power  to  try  his  title,  and 
that  the  proper  course  of  removing  him  would  be  by  qiio  warranto. 
Where  the  office  was  full,  the  Court  of  Queen's  Bench  could  not, 
in  case  of  an  alleged  disqualification,  proceed,  except  by  quo-  war- 
ranto; and  could  not,  according  to  well-established  rule  of  law, 
grant  a  mandamus  to  proceed  to  a  fresh  election  ;  and  it  would  seem 
strange  in  such  a  case  to  allow  the  corporate  body  so  to  interfere. 
I  agree  with  the  observations  of  my  brother  Wjghtman,  in  the 
Court  of  Queen's  Bench,  in  this  respect.    I  do  not  look  at  this 
question  as  depending  merely  on  the  formal  act  of  admission,  but 
on  the  fact  of  the  office  being  full  of  the  party.    The  question  of 
title  in  such  casQ  is,  I  think,  always  for  the  Court  of  law,  and  not 
for  the  corporation,  who  cannot  try  the  original  title  when  the 
office  is  full  of  the  party.  The  King  v.  Li/me  RegiB}    The  general 
rule  of  law  being  admitted,  the  answer  offered,  that  the  election 
or  formal  act  of  admission  was  obtained  by  fraud,  and  so  was  to  be 
regarded  as  never  having  taken  place,  and  therefore  that 
*  438    *  the  Court  of  Assistants  might  treat  a  party  actually  in  the 
office  as  never  having  been  in  it,  does  not  appear  to  me 
satisfactory.   If  the  doctrine  be  pushed  to  its  length,  it  would  show 
that  years  after  the  party  had  been  in  the  office  he  might  at  once 
be  turned  out  by  the  corporation  ;  and  in  cases  where  the  enjoy- 
ment of  the  office  for  a  certain  length  of  time  prevents  the  party 
from  being  removable  by  quo  warranto^  and  so  gives  him  a  title,  it 
might  still  be  said  that  he  never  was  elected  or  admitted,  and 
never  was  in  the  office,  because  fraud  renders  all  these  things  as  if 
they  never  were.    In  any  case  where  an  election  is  alleged  to  have 
been  obtained  by  bribery,  or  by  personation  of  voters,  such  an 
argument  would  equally  prevail;  and  in  effect,  title  would  con- 
stantly be  tried,  not  by  the  established  Courts,  but  by  the  corpora- 
tion  authorities ;  and  the  greatest  abuses  might  take  place  in  cor- 
porations if,  shortly  before  the  elections,  the  majority  might  dis- 
qualify a  large  portion  of  the  electors  at  once  by  saying,  "  you  only 
got  to  be  members  of  the  corporation  by  trick  or  falsehood,  or 
bribery,  and  your  acting  as  corporators  by  means  of  such  fraud  is 
null ;  you  have  never,  therefore,  been  members  of  the  corporation, 

^  1  Doug.  86. 
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and  so  we  strike  you  ofiF  the  rolls."  In  all  cases  of  quo  warranto^ 
the  supposition  is  that  there  has  been  a  wrongful  assumption  of  the 
office  as  against  the  Crown  ;  and  I  think  it  would  be  very  danger- 
ous to  introduce  any  such  qualification  on  the  general  rule  as  to 
the  trial  of  such  title,  as  that  where  the  title  is  sought  to  be  inval- 
idated by  fraud,  the  corporation  itself  may  try  it.  Understanding 
your.  Lordships'  second  question  to  mean  whether  the  prosecutor 
was  removable  by  the  Court  of  Assistants,  I  answer  your  Lord- 
ships' question  in  the  negative. 

And  with  reference  to  your  Lordships'  third  question,  I  an- 
swer that  I  am  still  more  strongly  of  opinion  that  the  *  Court  *  489 
of  Assistants  could  not  legally  remove  the  prosecutor  with- 
out his  having  an  opportunity  of  being  heard.  This,  I  think,  was 
the  part  of  the  case  which  particularly  struck  the  late  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench  in  the  earlier  proceedings 
in  that  Court.  For  any  sufficient  corporate  offence  committed 
after  the  party  is  in  office,  there  is  often  a  power  of  amotion  in 
the  'corporation ;  and  in  such  case  it  can  hardly  be  disputed  that 
the  party  must  have  an  opportunity  of  being  heard.  Supposing 
this  a  case  of  amotion,  the  law  is,  I  think,  too  clear  to  admit  of  a 
doubt ;  and  if  this  be  taken  as  a  case  .in  which  the  wardens  and 
assistants  might  assume  to  themselves  the  jurisdiction  of  trying 
the  title,  I  cannot  see  how,  on  any  principle  of  justice,  they  can 
dispense  with  calling  on  the  party  and  hearing  what  he  had  to  say. 
The  argument  the  other  way  would  not  only  give  the  assistants 
the  jurisdiction  of  the  Court  of  Queen's  Bench,  but  would  enable 
them  to  act  as  no  Court  could  act  without-  giving  the  party  an  op- 
portunity of  being  heard.  I  answer,  therefore,  the  third  question 
in  the  affirmative. 

As  to  your  Lordships'  fourth  question,  I  think  that  the  Court  of 
Queen's  Bench  ought  to  have  granted  the  peremptory  mandamus 
as  it  did. 

Wliere  a  party  has  been  turned  out  improperly,  I  think  that  he 
ought  to  be  placed  in  the  same  situation  as  he  was  before  the  im- 
proper removal  took  place ;  and  I  think  the  Court  of  Queen's 
Bench,  on  the  removal  not  being  supported  by  the  facts  stated  on 
the  record,  was  right  in  ordering  him  to  be  restored. 

How  far  any  discretion  in  the  Court  of  Queen's  Bench  in  such 
case  has  been  taken  away  by  the  statutes  giving  a  writ  of  error  in 
such  cases,  if  any  discretion  previously  existed  as  to  awarding  a 

[827] 


*439  CASES  IN  THE  HOUSE  OF  LOBD& 

peremptory  mandamus,  need  not,  I  think,  be  discussed,  as 
*440    the  state  of  the  record,  in  *mj  opinion,  warranted  the 

judgment,  if  it  did  not  necessitate  it,  according  to  what  was 
thrown  out  by  my  brother  Blackburn  in  the  Court  of  Queen's 
Bench,  which  may  probably  be  the  correct  view  of  the  case;  and 
even  if  there  had  been  any  discretion,  and  if  the  exercise  of  such 
discretion  was  ground  of  error,  in  my  opinion  the  discretion  was 
properly  exercised ;  for  I  think  it  a  much  greater  mischief  that 
bodies  of  this  nature  should  exercise  the  right  of  trying  such  title, 
without  hearing  the  party,  than  that  there  should  be  the  incon- 
venience pointed  out  in  the  Exchequer  Chamber  that  a  party  should 
be  restored  by  mandamus  where  probably  he  might  be  subsequently 
ousted  by  qtu)  warranto,  I  answer  your  Lordships'  last  question, 
therefore,  in  the  affirmative. 

Mb.  Baron  Martin,  after  stating  the  case,  said :  In  answer  to 
your  Lordships'  first  question,  I  am  of  opinion  that  the  by-law  is 
good.  It  is  made,  under  the  authority  of  a  charter,  to  one  of  the 
London  trade  companies.  The  company  consists  of  commonalty 
or  freemen  of  an  indefinite  number,  but  the  governing  body  is 
composed  of  four  wardens  and  twenty  assistants ;  and  a  vacancy 
in  the  office  of  assistant  is  filled  up,  not  by  the  company  at  large, 
but  by  the  remaining  members  of  the  governing  body.  This  body 
has  various  powers  conferred  upon  it  by  the  charter ;  and,  amongst 
others,  to  make  by-laws  and  to  manage  the  property  of  the  com- 
pany, which  is  stated  to  be  considerable ;  and  the  first  office  which 
a  member  of  the  governing  body  is  usually  called  upon  to  serve  is 
that  of  renter  warden,  who,  as  such,  receives,  and  is  accountable 
for,  large  sums  of  money.  In  the  untraversed  part  of  the  return 
the  renter  warden  is  said  to  be  the  acting  treasurer  of  the  com- 
pany, and  his  duties  are  detailed  at  length.  The  charter 
*  441  also  purports  *  to  confer  upon  the  governing  body  power  to 
have  and  execute  scrutiny,  government,  and  correction,  over 
all  persons  exercising  the  trade  of  saddlers  in  the  city  of  London 
or  its  suburbs,  the  borough  of  Southwark,  the  city  of  Westminster, 
and  in  all  towns,  hamlets,  parishes,  and  places  within  a  circuit  of 
two  miles  of  the  city  of  London.  This  power  has  probably  be- 
come obsolete  in  consequence  of  change  of  opinion  as  to  the  true 
interests  of  trade ;  but  at  the  time  of  granting  this  charter,  and 
for  many  years  after  the  making  of  the  by-law^  it  was  generally 
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deemed  to  be  a  useful  and  salutary  power.  It  is  therefore  obvious 
that  the  governing  body,  and  tlie  individuals  composing  it,  ought 
to  be  persons  entitled  to  public  confidence  and  respect ;  and  it  is 
impossible  to  conceive  any  thing  more  calculated  to  destroy  such"* 
feeling,  and  bring  the  company  into  discredit  and  contempt,  than 
that  members  of  a  self-electing  governing  body,  which  is  quite 
small  enough  in  numbers  to  admit  of  jobbery  and  peculation, 
should  be  bankrupt  or  insolvent.  The  being  so  (speaking  gen- 
erally) affords  strong  presumptive  evidence  of  incapacity  to  man- 
age both  their  own  affairs  and  those  of  others  ;  and  in  my  opinion 
a  by-law  to  prevent  a  person  so  circumstanced  from  being  one  of 
the  governing  body  of  a  trading  company  of  the  city  of  London,  is 
not  only  not  unjust  or  unreasonable,  but  right  and  proper. 

In  the  argument  in  the  Court  of  Exchequer  Chamber,  various 
objections  were  urged  to  it.  I  beg  to  refer  to  the  judgment  there, 
in  reference  to  them.  In  the  reasons. of  the  plaintiff  in  error  for 
its  reversal,  two  only  tre  now  stated.  First,  that  the  by-law  limits 
the  number  of  those  who,  by  the  charter,  are  eligible  to  the  office 
of  assistant.  As  to  this,  no  doubt  a  by-law  is  bad  which  excludes 
a  class  of  persons  from  an  office  to  which  they  are  eligible  by 
the  charter ;  but  it  seems  absurd  to  call  the  bankrupt  and 
*  insolvent  freemen  of  the  saddlers'  company  a  class  within  *  442 
the  meaning  of  this  rule.  What  the  by-law  really  does,  is 
to  create  a  criterion  of  fitness  and  personal  disqualification,  which, 
having  regard  to  the  objects  of  the  charter,  and  the  functions  and 
duties  of  the  office  of  assistant,  seems  to  be  just  and  reasonable, 
and  a  by-law  may  lawfully  do  this.  See  note  to  the  Case  of  Cor- 
porations.^ The  second  objection  is,  that  the  by-law  was  not  con- 
firmed, as  required  by  the  Statute  19  Hen.  7,  c.  7.  But  this  objec- 
tion is  now  untenable.  It  is  concluded  by  the  cases  which  will  be 
found  in  2  Eidd,  p.  108,  and  in  the  digests.  Another  objection 
was  suggested  in  the  course  of  the  argument,  that  the  disqualifica- 
tion of  insolvency  was  too  uncertain  and  indefinite.  I  think,  how- 
ever, the  insolvency  contemplated  by  the  by-law  is  the  species  of 
Insolvency  analogous  to  the  ordinary  case  of  bankruptcy,  viz.  the 
inability  of  a  debtor  to  pay  his  debts  in  the  usual  and  ordinary 
course  of  payment,  and  whose  property  is  insufficient  to  satisfy 
them^  such  an  insolvency  as  at  the  present  day  is  not  unfrequently 
dealt  with  by  composition  deeds  ;  and  I  should  say  that  the  status 

^  4  Bep.  77  b. 
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and  circumstances  of  Mr.  Dinsdale,  as  found  by  the  special  ver- 
dict, that  is  to  say,  a  trader  whose  property  was  only  sufficient  to 
pay  his  creditors  2«.  Sd.  in  the  pound  after  great  delay,  furnish  an 
'apt  example  of  the  insolvency  to  which  the  by-law  applies.  It 
clearly  does  not  mean  an  insolvent  who  has  taken  the  benefit  of  the 
Insolvent  Acts,  but  something  different,  as  appears  upon  its  face. 
It  also  seems  to  me  that  the  52d  section  of  the  Municipal  Corpora- 
tion Act  ^  is  a  legislative  recognition  of  the  validity  of  the  by-law  ; 
for  if  bankruptcy  and  insolvency,  and  composition  with 
*  443  creditors  rightly  disqualify  for  the  office  *  of  town  council- 
lor, a  by-law  to  make  such  things  a  disqualification  from 
being  a  ruling  person  in  a  trading  company,  would  seem  to  bo 
reasonable.  For  these  reasons,  in  my  opinion,  the  by-law  is 
good. 

In  answer  to  the  second  question,  I  think  Mr.  Dinsdale  was  re- 
movable. According  to  the  charter  there  seem  to  be  two  steps 
to  the  complete  acquirement  of  the  office  ^f  assistant :  first,  the 
election ;  and  secondly,  the  admittance  to  the  execution  of  the 
office,  which  is  to  be  upon  taking  the  oath  of  office.  Now,  assum- 
ing the  by-law  to  be  good  (which  is  to  be  assumed  in  the  answer 
to  this  question),  Mr.  Dinsdale  had  before  his  admittance  made  a 
false  and  fraudulent  representation  to  an  agent  of  the  wardens 
and  assistants ;  false,  because  it  was  contrary  to  the  truth,  and 
fraudulent  because  it  was  knowingly  made  to  an  agent  of  persons 
interested  in  the  truth,  and  not  upon  a  collateral  matter  (as  was 
contended  at  your  Lordships'  bar),  but  on  one  most  material  and 
relevant  to  and  bearing  immediately  and  directly  upon  his  admis- 
sion to  the  office.  The  special  verdict  expressly  finds  two  things : 
first,  that  it  was  in  consequence  of  this  false  and  fraudulent 
representation  that  he  was  summoned  to  the  Court  where  he  was 
admitted ;  and  secondly,  that  he  induced  and  procured  the  war- 
dens and  assistants  to  admit  him  by  means  of  it.  Under  such 
circumstances  the  wardens  and  assistants  had,  in  my  opinion,  by 
law  the  right,  upon  the  fraud  being  discovered,  to  treat  the  ad- 
mittanoe  as  a  nullity  and  as  wholly  void ;  and  that  when  they 
elected  so  to  treat  it  the  state  of  things  became,  and  was,  as  if  the 
admittance  had  never  taken  place.  Upon  this  question  I  beg  to 
refer  to  the  judgment  in  the  Exchequer  Chamber,  and  the  cases 
there  cited  as  to  the  operation  and  consequences  of  fraud, 

*  6  &  6  Wm.  4,  c.  77. 
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*  In  answer  to  your  Lordships'  third  question,  I  think  in  *444 
one  sense  Mr.  Dinsdale  ought  to  have  been  heard.  It 
would  have  been  very  much  better  if  he  had  been  ;  but  I  do  not 
think  his  removal  ineffectual  because  he  was  not.  If  his  removal 
had  been  for  misconduct  subsequent  to  his  admittance,  he  could 
not  have  been  legally  removed  without  having  been  first  heard ; 
but  for  the  reasons  stated  in  answer  to  the  second  question,  I 
think,  under  the  circumstances,  the  admittance  was  rendered  void, 
ab  initio,  by  the  wardens  and  assistants  determining  to  remove 
him  for  the  fraud  against  the  by-law  practised  by  him  upon  them, 
and  that  they,  being  the  defrauded  parties,  had  the  right,  of  their 
own  mere  act  and  will,  to  annul  the  admittance  without  summon- 
ing or  hearing  him.  This  seems  to  me  to  be  the  legal  conse- 
quence of  the  fraud,  and  analogous  to  the  consequences  of  fraud 
in  other  cases. 

As  to  the  fourth  question,  it  would  seem  extraordinary  if  the 
Court  of  Queen's  Bench,  under  the  circumstances,  had  been 
bound  to  grant  a  peremptory  mandamus  to  restore  Mr.  Dinsdale  to 
the  office.  According  to  the  facts  found  by  the  special  verdict, 
he  was  ineligible  when  elected,  and  the  electors  yfere  ignorant  of 
the  disqualification.  He  was  then  interrogated  upon  the  subject 
by  a  person  authorised  by  the  wardens  and  assistants  to  do  so.  In 
answer  to  him  he  made  a  false  and  fraudulent  statement,  and  in 
consequence  of  it  was  summoned  to  a  meeting.  At  this  meeting 
the  false  and  fraudulent  statement  was  reported  to  the  wardens 
and  assistants,  and  by  means  of  it  Mr.  Dinsdale  procured  himself 
to  be  admitted.  Upon  the  discovery  of  the  falsehood  and  fraud 
he  was  removed.  It  would  seem  at  variance  with  the  ordinary 
course  of  law  if  he  could  not  only  avail  himself  of  his  own 
wrong,  but  invoke  the  Court  of  *  Queen's  Bench  to  aid  .*  445 
him  in  so  doing.  The  first  question  is,  would  the  Court 
have  granted  a  mandamus  to  admit  him  ?  If  the  by-law  was 
good  it  would  not.  Ho  was  not  entitled  to  be  admitted  ;  and  if 
not,  how  can  the  circumstance  of  his  having  obtained  admittance 
by  means  of  a  false  and  fraudulent  misrepresentation  better  his 
position  ?  But  the  cases  seems  to  conclude  this  point.  Assuming 
the  by-law  to  be  good,  Mr.  Dinsdale  would,  if  restored  to  the 
office,  be  immediately  removable,  and  the  case  of  The  King  v. 
Griffiths j^  and  the  cases  there  cited,  are  to  the  effect  that,  under 

1  5  B.  &  Aid.  781. 
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such  circumstances,  a  peremptory  mandamus  ought  not  to  be 
granted.  One  of  the  cases,  The  King  v.  The  Mayor  of  London^ 
is  somewhat  similar  to  the  present. 

Mb.  Justice  Vaughan  Williams.  —  As  to  the  first  of  your 
Lordships'  questions,  I  am  of  opinion  that  the  by-law,  if  it  is  appli- 
cable to  the  present  case,  is  not  good  in  law. 

It  runs  thus :  [see  afde^  p.  405.]  It  appears  to  me  that  by  the 
words  "  become  otherwise  insolvent,"  those  who  framed  this  by- 
law did  not  mean  to  apply  it  to  the  case  of  a  man  who  has  merely 
become  unable  to  pay  his  debts,  but  to  that  species  of  insolvency 
which  is  made  public  and  notorious  by  a  composition  with  creditors, 
or  the  like  course,  publicly  taken,  when  a  trader,  as  it  is  popularly 
said,  ^^  fails  in  business,"  without  being  made  a  bankrupt.  If  the 
by-law  be  so  construed,  I  entirely  agree  with  the  opinion  expressed 
in  the  judgment  delivered  by  Baron  Martin  in  the  Exchequer 
Chamber,  that  it  would  neither  be  unreasonable  nor  illegal  as  re- 
stricting the  eligible  class.  I  think  the  assistants,  a  Court 
*  446  of  a  *  mercantile  community,  ought  to  be  allowed  to  say, 
"  We  will  not  discredit  our  Court  by  electing  as  a  member 
of  it  any  freeman  whose  mercantile  reputation  has  been  publicly 
stained  by  his  failure  to  keep  his  commercial  engagements,  unless 
we  are  satisfied  that  he  has  redeemed  his  character  by  a  subsequent 
fulfilment  of  them,  or  by  a  course  of  fair  and  honourable  conduct 
for  the  seven  years  following  his  disgrace  as  a  trader."  Nor  is  the 
by-law,  if  so  construed,  at  all  difficult  to  work.  As  the  fact  of  the 
bankruptcy  or  insolvency  so  understood  would  be  well  known,  no 
one  would  propose  a  freeman  to  be  admitted  a  member  of  the 
Court  with  such  a  patent  disqualification  for  the  office  unless  the 
proposer  undertook  at  the  same  time  to  satisfy  the  Court  that  the 
person  proposed  had  won  his  purgation  from  bankruptcy  or  insol- 
veucy  according  to  the  provision  of  the  by-law.  And  as  the  time 
when  he  became  bankrupt  or  failed  in  business  would  be  easily  as- 
certainable, there  would  be  no  difficulty  in  fixing  the  point  of  time 
from  which  the  seven  years  should  be  reckoned. 

If,  on  the  other  hand,  the  words  ^'  a  freeman  who  has  become 
insolvent,"  are  construed  to  mean  simply  "  a  freeman  who  has  be- 
come unable  to  pay  his  debts  "  (i.  e.  whose  assets  will  not  cover 
his  liabilities),  it  is  not  easy,  I  think,  to  say  how  tlie  by-law  is  to 

"  2  T.  R.  177. 
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operate.  I  agree  with  the  Judges  in  the  Exchequer  Chamber,  that 
by  the  phrase  ^^  shall  be  admitted  a  member,"  the  by-law  does  not 
point  at  admittance  as  distinguished  from  election ;  but  that  it 
means  to  exclude  the  freeman  altogether  from  being  chosen  an  as- 
sistant. Now  the  by-law  will  plainly  reach  the  case  of  a  man  who 
has  become  ^'  unable  to  pay  his  debts  "  at  any  former  period,  and 
whose  insolvency,  in  this  sense,  was  known  perhaps  only  to  himself 
or  some  confidential  clerk  or  partner.  Such  a  man  is  pre- 
cluded *  from  being  elected  unless  the  Court  is  satisfied  *  447 
that  after  his  insolvency  he  has  paid  his  debts  in  full,  or 
won  a  seven  years'  honourable  reputation.  How  in  such  case  is 
the  inquiry  by  the  Court  to  be  set  on  foot  previous  to  the  election  ? 
When  the  freeman  has  become  a  bankrupt  or  compounded  with 
his  creditors,  it  cannot  be  supposed  that  such  a  fact  will  be  un- 
known to  those  who  propose  him  for  admission  to  the  Court.  But 
the  fact  of  the  balance  having  been  at  some  one  period  in  his  life 
on  the  wrong  side  of  his  books  will  hardly  ever  be  known  to  the 
assistants,  unless  the  freeman  brings  it  before  them.  Is  then  his 
election  to  be  annulled  if  he  is  chosen  under  such  circumstances, 
without  the  Court  having  been  satisfied  of  the  facts  prescribed  by 
the  by-law,  and  it  is  afterwards  discovered  that  though  he  was  sol- 
vent when  he  was  chosen  assistant,  yet  at  ohe  time  his  assets  were 
less  than  his  liabilities  ?  The  by-law  is  so  worded  that  I  am  un- 
able to  arrive  at  any  other  conclusion  than  in  the  affirmative. 

The  main  object  of  the  ordinance  probably  was  to  exclude 
bankrupts  from  the  Court,  and  the  extension  of  it  to  persons  who 
"  have  become  otherwise  insolvent,"  was  only  secondary  and  supple- 
mental. Could  it  be  maintained  that  the  election  of  a  bankrupt  is 
valid,  if  he  has  not  been  purified  to  the  satisfaction  of  the  Court 
as  required  by  the  by-law  ?  A  freeman  who  has  ^^  become  insol- 
vent "  is  put  on  precisely  the  same  footing.  In  either  case  the  in- 
eligibility, according  to  the  terms  of  the  by-law,  is  dispensed  with, 
not  by  his  having,  in  point  of  fact,  paid  his  creditors  in  full,  but 
only  in  case  the  Court  shall  be  satisfied  that  he  has  so  done,  or 
that  he  has  gained  an  honourable  character  for  seven  years  subse- 
quent to  his  insolvency.  The  latter  alternative  gives  rise 
to  a  further  difficulty  as  to  ascertaining  the  *  period  of  time  *  448 
at  which  his  assets  became  insufficient  to  cover  his  liabili- 
ties, and  from  which  therefore  the  seven  years  are  to  be  calculated. 
On  these  grounds  I  incline,  strongly,  to  be  of  opinion  that  a  per- 
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son  has  not  "  become  otherwise  insolvent "  within  the  meaning  of 
the  by-law,  unless  he  has  compounded  with  his  creditors,  or  other- 
wise publicly  failed  in  business.  And  if  this  be  so,  it  is  plain  that 
the  by-law  does  not  apply  to  the  present  case. 
'  But  if  the  words  of  it  will  not  allow  of  this  construction,  and  it 
is  to  be  read  as  applicable  to  every  freeman  who  has  become  ^^  in- 
solvent"  in  the  sense  of  ^'  a  man  who  is  unable  to  pay  his  debts," 
I  think  the  by-law  is  unreasonabIe,*and  therefore  bad.  For  it  will 
reach,  as  I  before  remarked,  not  only  the  case  of  a  freeman  who  is 
insolvent  when  elected  a  member  of  the  Court,  but  also  the  case  of 
one  who  at  some  prior  time  was  without  assets  sufficient  to  meet 
his  liabilities,  and  who  has  subsequently,  without  this  state  of  his 
affairs  having  ever  been  divulged,  fully  recovered  his  solvency. 
And  it  is  unreasonable,  I  think,  to  deprive  such  a  man  of  the  eli- 
gibility conferred  on  him  by  the  charter,  unless  at  the  price  of  his 
proclaiming  his  prior  insolvency  to  the  assistants,  and  proceeding 
to  satisfy  them  (if  they  will  allow  him  so  to  do  on  the  contingency 
of  his  future  election)  that  he  has  paid  his  creditors  in  full.  It 
must  be  further  observed  that  in  such  b,  case  his  name  has  never 
been  in  any  degree  disgraced  in  the  mercantile  world  by  his  insol- 
vency, so  that  his  being  associated  with  the  other  assistants  could 
not  (as  it  might  in  the  case  of  his  having  been  bankrupt,  or  hav- 
ing compounded  With  his  creditors,  or  the  like)  bring  any  discredit 
on  the  Court.  The  by-law  then,  being  unreasonable  in  this  re- 
spect, and  being  so  worded  as  to  be  indivisible,  is,  in  my 
*  449  opinion,  bad  *  altogether.  If  this  be  so,  it  becomes  un- 
necessary to  consider  whether  a  by-law  would  be  good 
which  ordained  that  no  freeman  who  was  not  then  solvent  should 
be  capable  of  being  elected  an  assistant. 

As  to  the  second  of  your  Lordships'  questions,  I  incline  to  think 
that  if  the  by-law  was  good,  the  plaintiff  was  removable  under  it, 
in  the  sense  that,  as  his  election  was  void,  or  at  all  events  voidable, 
the  defendants  had  a  right  so  to  treat  it,  and  to  refuse  to  allow  the 
plaintilT  to  exercise  the  office.  At  all  events  no  peremptory  man- 
damus, in  my  opinion,  should  be  granted ;  because,  as  it  appears 
by  the  record  that  the  election  was  illegal,  the  Court  ought  not  to 
order  that  the  plaintiff  should  be  restored  to  the  office.  But  I  do 
not  think  the  facts  stated  in  the  special  verdict  show  that  be  was 
removable  under  the  by-law,  on  the  ground  that  he  had  been 
guilty  of  ill  conduct  after  his  election.    The  question  which 
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asked  him,  and  which,  as  the  verdict  finds,  he  answered  falsely, 
and  bj  means  thereof  induced  the  defendants  to  admit  him  to  t))e 
office,  was,  in  my  opinion,  collateral  to  his  right  to  be  admitted. 
For  he  was  not  asked  whether  he  was  solvent  in  April,  when  he 
was  elected,  but  whether  he  was  solvent  in  the  following  Septem- 
ber ;  a  fact  immaterial,  in  any  point  of  view,  to  the  validity  of  his 
election,  and  his  consequent  right  to  admittance. 

As  to  the  third  question  of  your  Lordships,  the  plaintifi*,  in  my 
view  of  the  case,  had  no  legal  claim  to  be  heard.  For  he  is  not,  I 
think,  to  be  regarded  as  removed  for  ill  conduct,  but  as  having 
been  treated  as  one  who  had  no  right  to  exercise  the  office,  be- 
cause, by  force  of  the  by-law,  his  election  was  void  or  voidable. 
On  this  point  I  agree  with  the  judgment  of  the  Court  of  Ex- 
chequer Chamber,  and  I  think  the  distinction  there  taken  is 
well  founded. 

*  As  to  the  fourth  question  put  by  your  Lordships,  as  I    *  450 
have  already  expressed  my  opinion  that  the  by-law  is  not 
good  in  law,  my  answer  to  this  question  must  necessarily  be,  that 
I  think  the  Court  below  ought  to  have  granted  a  peremptory  man- 
damus. 

Lord  Chief  Baron  Pollock.  —  My  Lords,  in  this  case  I  adhere 
to  the  judgment  delivered  in  the  Court  of  .Exchequer  Chamber, 
and  for  the  reasons  assigned  for  that  judgment. 

I  may,  therefore,  shortly  state  that,  first,  I  think  the  by-law  is  a 
good  by-law.  It  appears  to  me  to  be  a  just  and  reasonable  by-law 
to  exclude  from  the  governing  body  of  a  corporation  which  has  the 
management  of  funds  (some  of  which  are  devoted  to  charitable 
purposes)  persons  who  by  the  mismanagement  of  their  own  con- 
cerns have  become  insolvent,  and  have  so  far  forfeited  their  claim 
to  public  confidence  in  respect  of  pecuniary  transactions.  The 
fact  that  insolvency  may  be  the  result  of  misfortune  only  (there  no 
doubt  may  be  such  exceptions,  but  the  rule  is  the  other  way)  is  no 
answer  to  the  objection  that  a  bankrupt  or  insolvent  ought  not 
to  be  a  fit  candidate  for  election.  A  by-law  that  a  person  con- 
victed of  felony  should  not  be  elected  or  admitted  to  certain  public 
offices  of  trust  and  honour  would,  I  apprehend,  be  a  good  by-law, 
although  the  annals  of  our  criminal  courts  unhappily  record  many 
various  instances  where,  by  perjury  or  mistake  (especially  as  to 
identity),  by  blunder  or  misapprehension,  and  sometimes  by  the 
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misconduct  and  fatal  indiscretion  of  the  accused  himself,  a  convic- 
tion has  taken  place,  which  has  been  considered,  upon  further  in- 
vestigation, to  be  erroneous. 

With  respect  to  the  second  question.    It  appears  to  me 

*  451    that,  assuming  the  by-law  to  be  good  in  law,  inasmuch  *  as 

according  to  the  special  verdict  the  said  Kay  Diusdale  '^  in- 
duced and  procured  by  means  of  false  and  fraudulent  representa- 
tions the  wardens  and  assistants  to  admit  him,"  the  said  admission 
was  voidable,  and  might  be  treated  as  void  by  the  Court  of  Assist- 
ants ;  and  there  was  no  occasion  to  remove  him.  On  the  third 
question,  my  answer  will  be  that  the  plaintiff  was  not  to  be  con- 
sidered as  removed,  as  he  had  never  been  legally  a  member  of  the 
Court.  I  consider  that  his  admission  was  cancelled  or  set  aside  as 
having  been  obtained  by  fraud.  He  had  a  right  to  be  heard  on  a 
mandamus  to  admit  him,  as  no  doubt  he  had  been  elected,  and 
that,  in  my  opinion,  is  the  shape  the  proceedings  ought  to  have 
taken. 

On  the  fourth  question  of  your  Lordships,  I  have  only  to  say,  as 
the  result  of  the  opinions  I  have  already  expressed,  that,  having 
regard  to  the  facts  stated  in  the  verdict,  the  Court  below  ought  not 
to  have  granted  a  peremptory  mandamus.  The  authority  for  this 
has  already  been  cited.     The  King  v.  Griffiths.^ 

Lord  Chief  Justice  Cockburn.  —  My  Lords,  I  am  of  opinion 
that  the  first  question  put  by  your  Lordships  in  this  case  should  be 
answered  in  the  negative. 

I  must  begin  by  observing  that  I  have  always  had  considerable 
difficulty  in  understanding  how,  when  the  constitution  of  a  corpo- 
ration is  fixed  by  charter,  a  power  to  make  by-laws  ^^  for  the  good 
rule  and  government "  of  the  body  could  ever  properly  be  held  to 
carry  with  it  a  power  to  limit  the  number  either  of  the  electors,  by 
whom  the  members  of  any  constituent  part  of  the  corpora- 

*  452    tion  are  to  be  chosen,  or  the  number  of  those  from  *  whom 

the  election  is  to  be  made,  by  superinducing  any  new  quali- 
fication or  ground  of  disqualification  as  to  which  the  charter  is 
silent.  I  should  be  disposed  to  consider  a  power  to  make  by-laws 
^'for  the  good  rule  and  government"  of  the  body,  as  relating 
rather  to  matters  of  an  executive  character,  connected  with  the 
government,  discipline,  and  management  of  the  corporation,  and 
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the  conduct  of  its  affairs,  than  to  alterations  in  the  constitution  es- 
tablished by  the  charter  of  the  sovereign,  or  in  the  mode  of  filling 
up  the  component  parts  of  the  corporate  body  thereby  prescribed. 
Without,  however,  dwelling  on  this  debatable  ground,  or  further 
troubling  your  Lordships  on  this  subject,  I  will  content  myself 
with  saying  that  any  by-law,  the  effect  of  which  is  thus  to  modify 
the  constitution  given  by  the  charter,  should  be  looked  at  with 
jealousy,  and  upheld  in  a  Court  of  law  only  if  it  manifestly  ap- 
pears to  be  necessary  and  conducive  to  the  well-being  of  the  corpo- 
ration ;  if,  to  use  the  words  of  this  very  charter,  it  shall  be  proved 
to  be  "  good,  useful,  honest,  and  necessary."  Now  this  by-law,  as 
it  seems  to  me,  is  plainly  unnecessary,  and  —  worse  than  useless  — 
is  positively  mischievous.  It  is  unnecessary,  because  the  body  in 
the  corporation  in  which  the  power  of  making  by-laws  is  vested  is 
the  very  same  body  by  which  the  election  of  an  assistant  is  to  be 
made  ;  so  that  if  the  principle  upon  which  the  by-law  is  based  be 
sound,  these  persons  can  give  practical  efiect  to  it  by  rejecting  any 
one  labouring  under  the  disqualification,  whether  the  by-law  exists 
or  not.  So  long  as  the  by-law  remains  unrepealed  it  must  be  taken 
that  the  members  of  the  legislative  body  in  the  corporation  are  of 
opinion  that  its  principle  is  good.  If  so,  it  is  to  be  presumed  that, 
in  their  character  of  electors,  they  would  give  effect  to  it. 
The  by-law  is,  therefore,  plainly  superfluous.  *  Let  us  see  *  453 
whether  it  is  useful  and  good.  Now  the  grounds  on  which 
this  by-law  has  been  said  to  be  reasonable  are,  that  the  office  of  as- 
sistant is  in  itself  one  of  trust  and  confidence  ;  that  it  leads,  if  the 
ballot  shall  so  determine,  to  the  office  of  renter  warden,  an  officer 
who  is  the  treasurer  of  the  corporation,  and  keeps  its  funds  ;  that 
bankruptcy  and  insolvency,  in  the  great  majority  of  instances, 
arise  from  misconduct  or  imprudence  ;  that  the  corporation  is  jus- 
tified in  taking  measures  for  insuring  that  its  government,  and  es- 
pecially the  management  of  its  pecuniary  afiairs,  shall  be  in  the 
hands  of  solvent  and  respectable  persons. 

While  the  force  of  this  reasoning  may  be  admitted,  it  is,  on  the 
other  hand,  to  be  observed  that  the  effect  of  such  a  rule  must 
necessarily  be,  in  some  instances,  to  exclude  persons  upon  whom 
bankruptcy  or  insolvency  may  have  come  from  circumstances 
involving  no  imputation  either  of  misconduct  or  improvidence. 
The  vicissitudes  of  fortune,  the  fluctuations  of  trade,  the  uncer- 
tainty of  commercial  speculation,  the  failure  of  others,  causes 
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which  sometimes  prove  "  enough  to  press  a  royal  merchant  down," 
may  occasion  bankruptcy  or  insolvency,  without  leaving  the  shadow 
of  a  reproach  on  the  character  of  the  individual.  Why  should  a 
man  thus  circumstanced,  on  whom  no  suspicion  or  imputation 
rests,  be  excluded  till  he  has  established  a  fair  and  honourable 
character  for  seven  years,  when,  to  say  nothing  of  the  hardship  and 
injustice  done  to  him,  his  admission  into  the  governing  body  might, 
during  all  that  time,  be  highly  advantageous  to  the  corporation  ? 
The  answer  which  has  been  given  is  that  laws  should  be  adapted 
to  cases  of  ordinary  and  not  of  exceptional  occurrence,  and  that 
if  general  good  results,  individuaf  hardship  or  partial  incon- 
venience must  be  submitted  to.  I  should  feel  all  the 
*  454  *  force  of  this  argument  if  this  by-law  were  necessary  to 
•  secure  the  advantage  which  it  is  designed  to  effect.  But, 
as  I  have  already  shown,  for. this  purpose  it  is  altogether  unneces- 
sary ;  and  its  practical  working  is,  therefore,  this :  while  unneces- 
sary to  exclude  those  whom  it  may  be  desirable  to  exclude,  it  only 
operates  to  exclude  those  whom  it  is  acknowledged  it  would  be 
desirable  to  admit.  The  law  is,  therefore,  not  only  useless  but 
mischievous. 

But  even  if  this  by-law  could  be  taken  to  be  good  in  law,  I  am 
of  opinion  that  the  prosecutor  was  not  removable  under  it.  When 
the  by-law  in  question  speaks  of  bankruptcy  or  insolvency,  it  must, 
I  think,  be  taken  to  refer  to  something  more  than  a  mere  inability 
to  meet  pecuniary  liabilities  or  engagenients.  . "  Bankruptcy/'  in 
the  meaning  of  the  by-law,  must,  I  think,  be  taken  to  mean  the 
legal  status  in  which  a  man  becomes  placed  when  he  has  com- 
mitted an  act  of  bankruptcy,  and  is  thereupon  adjudicated  a  bank- 
rupt. ''  Insolvency,"  a  man's  position  when  he  becomes  subject  to 
the  laws  relating  to  insolvents,  and  is  brought  within  the  juris- 
diction of  the  insolvent  laws.  For  although  at  the  time  of  the 
making  of  this  by-law  the  Insolvent  Court  of  modern  times  had  not 
been  called  into  existence,  yet  there  were  statutes  relating  to  insol- 
vent debtors,  and  the  term  was  one  known  to  the  law.  How, 
unless  some  such  positive  standard  is  taken,  can  the  period  be 
fixed  from  which  the  seven  years  are  to  run,  during  which  the 
good  character  required  by  the  by-law  is  to  be  maintained  ?  The 
fact  that  this  latter  period  is  made  to  date  from  the  bankruptcy  or 
insolvency,  is  strong  to  show  that  these  terms  are  used  in  the  sense 
I  have  ascribed  to  them,  and  not  as  importing  a  mere  inability  to 
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meet  pecuniary  liabilities,  the  precise  date  of  which  it  may  be 
difficult  to  ascertain,  which  may  exist  to-day  and  bo  removed 
to-morrow. 

*  But  if  this  be  so,  Mr.  Dinsdale  was  not  ineligible  at  *  455 
the  time  of  his  election  ;  he  was  elected  on  the  23d  of  April ; 
his  election  was  confirmed  at  a  meeting  of  the  25th  of  July  ;  he 
was  admitted  on  the  20th  of  October  ;  he  was  not  declared  bank- 
rupt till  the  30th  of  November.  It  does  not  appear  that  he  had 
even  committed  an  act  of  bankruptcy  prior  to  his  election  and 
admission.  In  my  opinion,  therefore,  even  supposing  the  by-law 
to  be  good,  he  was  not  disqualified  under  it. 

And  even  if  this  were  not  so,  I  am  still  of  opinion  that  it  was 
not  competent  to  the  defendants  to  remove  Mr.  Dinsdale.  He 
had  been  elected  by  the  proper  electors ;  his  election  hai  been 
duly  confirmed ;  he  had  been  admitted ;  he  had  been  twice  sum- 
moned  to  attend  and  discharge  the  duties  of  his  office,  and  had 
done  so,  and  had  partaken  of  its  emoluments.  Under  these  cir 
cumstances,  he  was  to  all  intents  and  purposes  in  the  office  ;  and 
if  removable  at  all,  on  the  ground  of  having  been  ineligible  under 
the  by-law,  could  only  be  removed  by  proceedings  in  the  nature 
of  quo  warranto  in  the  Court  of  Queen's  Bench. 

But  his  removal  is  said  to  have  been  warranted  on  the  ground 
of  misconduct,  in  making  a  false  answer  to  an  inquiry  by  the  offi- 
cer of  the  corporation  touching  his  solvency  prior  to  his  admission. 
To  this  it  appears  to  me  that  more  than  one  answer  may  be  given. 
In  the  first  place,  although  the  effect  of  the  prosecutor's  statement 
was  his  admission,  it  does  not  appear  that  the  answer  was  made 
with  any  reference  to  admission  to  the  office,  or  was  intended  as  a 
fraud  on  the  corporation.  It  is  found  expressly  as  a  fact  in  the 
case  that  Dinsdale,  at  the  time  of  making  this  statement,  was  not 
aware  of  his  having  been  elected.  The  inquiry  may  have  present- 
ed itself  to  his  mind  simply  as  an  impertinent  one.  The 
answer  may  *  have  been  given  with  the  design  of  protect-  *  456 
ing  himself  from  the  injurious  consequences  to  his  position 
as  a  trader,  which  the  disclosure  of  his  pecuniary  circumstances 
might  bring  upon  him.  Secondly,  the  inquiry  was  one  which 
neither  the  defendants  nor  their  officer  on  their  behalf  had  any 
right  to  make,  and  by  the  answer  to  which  the  prosecutor,  there- 
fore, ought  not  to  be  prejudiced.  If  the  by-law  is,  as  I  think  it, 
bad,  the  inquiry  was  irrelevant  and  unwarranted.    If  the  by-law 
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was  good,  tho  inquiry  came  too  late ;  it  should  have  preceded  the 
election ;  for  when  an  election  has  once  been  made  by  those  to 
whom  it  appertains  to  make  it,  the  admission  to  the  office  be- 
comes  a  purely  ministerial  act.  It  would  be  an  additional  reason 
for  holding  this  by-law  to  be  bad,  as  unreasonable,  if  upon  an 
election  made  by  competent  authority,  it  superin'duced  a  new 
qualification  as  the  condition  of  admission.  The  defendants  are, 
therefore,  under  tho  necessity  of  contending,  that  though  the  by- 
law speaks  of  admission,  the  disqualification  is  carried  back  to  the 
period  of  the  election.  If  so,  this  question  as  to  solvency,  if  it 
could  be  legitimately  put  at  all,  should  have  been  put  antecedently 
to  the  election.  Once  elected,  Mr.  Dinsdale  might  have  declined 
to  answer  such  an  inquiry,  and  yet  have  been  entitled  to  insist 
upon  being  admitted. 

But  a  short  and  conclusive  answer  to  this  alleged  ground  of  re- 
moval is  to  be  found  in  the  affirmative  answer  which  must  neces- 
sarily be  given  to  the  question  put  thirdly  by  your  Lordships.  No 
proposition  in  the  law  relating  to  corporate  offices  can  be  more 
clear  or  indisputable  than  that  a  man  liable  to  removal  from  an 
office  for  misconduct,  is  entitled  to  be  heard  in  his  defence,  and 
must  have  an  opportunity  of  being  so  heard  before  he  can  be  re- 
moved. It  is  unnecessary  to  trouble  your  Lordships  with 
*  467  authority  on  a  proposition  which  needs  only  *  to  be  stated 
to  command  assent.  The  cases  will  be  found  collected  in 
"  Wilcocks  on  Corporations,"  paragraphs  691  to  702. 

Being,  on  these  grounds,  of  opinion  that  the  removal  of  Mr. 
Dinsdale  was  unwarranted,  and  that  lie  is  entitled  to  a  peremptory 
mandamus  to  restore  him,  I  have  no  hesitation  in  answering  your 
Lordships'  fourth  and  last  question  in  tlie  affirmative. 

Jaly28. 

The  Lobd  Chancellor  (Lord  Westbury).  —  My  Lords,  the 
question  in  this  case  depends  almost  entirely  on  the  validity  of 
the  by-law ;  and,  again,  the  validity  of  the  by-law  appears  to 
me  to  depend  on  the  meaning  of  these  words,  namely,  ^'  or  be- 
come otherwise  insolvent."  With  respect  to  the  construction  of 
these  words,  I  think  they  must  be  held  to  mean  notorious  or 
avowed  insolvency,  such  as  would  be  the  consequence  of  a  public 
stoppage  in  business,  or  of  a  trader  calling  his  creditors  together 
and  obtaining  time  or  terms  of  indulgence,  or  of  bis  eutering  into 
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a  deed  of  composition.  These,  and  other  modes  of  avowed  insol- 
vency, were  common  at  the  time  of  the  passing  of  this  by-law, 
although  no  statute  relating  to  insolvent  debtors  as  contradistin- 
guished from  bankrupts  was  then  in  existence.  This  construction 
of  the  word  "  insolvent,"  as  meaning  avowed  or  notorious  insol- 
vency, is  consistent  with  the  provision  for  restoring  the  compe-. 
tency  of  the  trader,  if  he  has  established  a  fair  and  honourable 
character  for  seven  years  subsequent  to  his  bankruptcy  or  insolven- 
cy ;  where  the  word  "  insolvency  "  must  mean  a  fact  ascertained  at 
some  period  of  time  from  which  the  seven  years  may  be  computed. 
Thus,  fairly  construed,  I  think  the  by-law  is  good  and  reasonable, 
and  that  it  does  not  contain  any  element  of  uncertainty. 

*If  this  be  the  meaning  of  the  by-law,  Mr.  Dihsdale  was    *458 
not  insolvent,  within  such  meaning,  at  any  time  before  the 
date  of  his  election  or  admission,  and  was  not,  therefore,  in  my 
judgment,  disqualified  by  the  operation  of  the  by-law. 

It  is  unnecessary  to  consider  the  case  of  fraud  alleged  in  the 
return,  because  I  understand  the  return  and  finding  of  the  jury  to 
be  intended  to  state  tliat  Eay  Dinsdale,  being  ineligible  within  the 
« true  meaning  of  the  by-law,  did  by  means  of  false  and  fraudulent 
representations  of  his  solvency,  induce  or  procure  the  wardens  or 
keepers  and  assistants,  to  admit  him  to  the  office.  But  if  it  had 
been  necessary,  I  should  have  been  of  opinion  that  the  answers 
given  by  Mr.  Dinsdale,  on  the  24th  September,  1849,  to  the  ques- 
tions put  to  him  by  Mr.  Clarke  (who  was  not  directed  or  author- 
ised by  the  Court  to  make  any  such  inquiries),  were  not  such  false 
and  fraudulent  representations  as  the  Court  of  wardens  and  assist- 
ants could  allege  were  made  with  the  view  of  inducing  or  procur- 
ing them,  and  by  which  in  fact  they  were  induced  and  procured  to 
admit  Mr.  Dinsdale  to  the  office.  Mr.  Dinsdale  was  elected  in  the 
month  of  April,  1849,  and  his  election  was  confirmed  in  the  month 
of  July,  1849.  He  was  admitted  to  the  office  on  20th  October, 
1849,  and  the  return  states  that  on  the  20th  December,  1849,  the 
Court  of  wardens  and  assistants  did  resolve  and  determine  that 
Mr.  Eay  Dinsdale  should  be  removed  and  discharged  from  being, 
and  should  no  longer  bcj  one  of  the  assistants  of  the  art  or  mys- 
tery. Mr.  Dinsdale  was  hot  summoned,  nor  was  any  opportunity 
afforded  to  him  of  being  heard  against  this  order  of  removal, 
which  does  not  treat  the  original  election  as  void  on  the  ground  of 
Mr.  Dinsdale  being  ineligible. 
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Under  these  circumstances,  I  am  of  opinion  that  even 

*  459    •  if  my  construction  of  the  by-law  be  not  the  right  one, 

and  if  Mr.  Dinsdale  was  disqualified  by  insolvency,  yet 
that,  as  he  was  admitted  to  the  office  without  fraud,  he  could 
not  be  legally  removed  from  it  without  being  heard  in  his  de- 
fence. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  ought  to  be  reversed,  and  that  of  the  Court  of 
Queen's  Bench  affirmed,  and  that  a  peremptory  mandamus  should 
issue. 

Lord  Cranworth.  —  My  Lords,  in  this  case  the  learned  Judges 
whose  assistance  we  had  at  the  argument,  are  divided,  almost 
equally,  in  opinion  as  to  the  judgment  which  your  Lordships  ought 
to  pronounce.  Three  of  them  think  judgment  ought  to  be  given 
for  the  plaintiff  in  error ;  four  that  the  judgment  below  ought  to 
be  affirmed. 

I  have  given  careful  attention  to  their  able  and  well-considered 
reasoning,  and  have  arrived  at  the  conclusion  that  the  judgment  of 
the  Court  of  Queen's  Bench  was  right,  and  so  that  judgment 
ought  to  be  given  for  the  plaintiff  in  error. 

On  the  question  of  the  validity  of  the  by-law,  I  concur  wjth  the 
judgment  of  the  Exchequer  Chamber,  and  of  the  four  Judges  who 
think  that  judgment  right.  .  I  think  the  by-law  is  good.  I  think 
so,  because  I  interpret  the  word  "  insolvency  "  to  mean  not  mere 
inability  of  the  person  to  whom  it  refers  to  pay  his  debts  in  full, 
but  inability  proved  by  some  outward  act,  such  as  stopping  pay- 
ment, or  compounding  with  his  creditors.  That  such  is  the  mean- 
ing seems  to  me  clear,  from  the  provision  that  the  disqualifying 
eflFect  of  the  insolvency  may  be  removed  by  fair  and  honour- 
able conduct,  continued  for  seven  years  after  the  insolvency. 

*  460    This  necessarily  points  *  to  some  specific  act,  from  which 

the  seven  years  may  be  counted,  and  this  interpretation  is 
strongly  confirmed  by  the  word  being  coupled  with  bankruptcy. 
Upon  any  other  interpretation  of  the  word,  I  should  not  think  the 
by-law  good.  If  the  insolvency  contemplated  by  the  by-law  was 
mere  inability  to  pay  his  creditors  20«.  in  the  pound,  at  any  time 
within  seven  years  next  before  the  election,  a  door  would  be  opened 
to  inquiries  which  it  might  be  impossible  to  answer,  and  which  it 
would  be  impolitic  to  permit.    On  the  validity  of  the  by-law,  there- 
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fore,  I  concur  with  tlie  judgment  of  the  Court  of  Exchequer 
Chamber. 

But  I  do  not  think  that  the  special  verdict  finds  any  such  insol- 
Tency  as  is  contemplated  by  the  by-law.  It  finds,  indeed,  that 
from  the  time  of  the  passing  of  the  resolution  of  the  23d  of  April, 
1849,  electing  the  appellant  to  be  an  assistant,  up  to  the  meeting 
of  the  20th  of  October  following,  when  he  was  admitted  and  sworn 
in,  he  was  in  insolvent  circumstances,  and  unable  to  pay  his  credi- 
tors 20«.  in  the  pound,  and  that  he  was  indebted  on  judgments 
and  otherwise,  in  large  sums  of  money  to  divers  persons. 

This,  however,  does  not  show  that  he  was  insolvent  within  the 
meaning  of  the  by-law.  It  does,  indeed,  show  that  when,  on  the 
24th  of  September,  he  represented  to  Mr.  Clarke,  the  agent  of  the 
company,  that  he  was  as  solvent  as  any  man  of  the  Court,  and 
able  to  pay  his  creditors  20«.  in  the  pound,  he  was  stating  what 
was  untrue,  and  what  he  must  have  known  to  be  untrue.  But  I 
cannot  think  that  the  mere  statement  of  a  falsehood,  even  though  it 
has  been  made  with  the  intention  of  thereby  inducing,  and  has  in 
fact  induced,  the  company  to  admit  him,  can  have  the  effect  of 
making  the  election  a  nullity. 

*  If  he  had  been  bankrupt  within  seven  years  previously  *  461 
to  his  election,  and  had  falsely  represented  to  the  company 
that  he  had  never  been  bankrupt,  that  would  have  been  a  false 
representation  that  he  was  eligible,  when  in  truth  he  was  ineligible, 
and  I  will  assume  that  such  a  falsehood  would  have  rendered  his 
election  a  nullity.  But  a  mere  false  representation  not  afiecting 
his  eligibility  would  not  have  that  efiect.  If,  for  instance,  being  sol- 
vent, he  had  falsely  represented  himself  as  worth  10,000?.,  when 
in  truth  he  was  worth  only  100/.,  this  false  representation  might 
have  led  to  his  being  elected,  but  it  could  not  have  made  the  elec- 
tion a  nullity ;  and  the  representation  that  he  was  not  insolvent, 
using  that  word  in  a  sense  different  from  that  in  which  the  word 
"  insolvency  "  is  used  in  the  by-law,  is  merely  the  statement  of  a* 
falsehood  to  the  question  whether  he  was  or  was  not  eligible ;  and, 
therefore,  even  if  it  would  afford  ground  for  setting  aside  the  elec- 
tion, it  did  not,  in  my  opinion,  make  it  absolutely  null  and  void, 
ab  initio. 

This  view  of  the  case  makes  it  unnecessary  for  me  to  consider  the 
other  questions  raised  in  argument.  It  is  impossible  to  contend 
that  a  person  validly  elected  and  admitted  a  member  of  the  Court, 
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could  behind  Ins  back,  and  without  notice,  be  removed  from  his 
office.  And  it  seems  to  me  necessarily  to  follow,  that  judgment 
must'  be  given  for  the  plaintiff  in  error,  and  that  a  peremptory 
mandamus  ought  to  issue. 

I  ought  to  state  that  my  noble  and  learned  friend.  Lord  Brough- 
am, who  is  unable  to  be  present  here  to-day.  has  authorised  me  to 
say  that  in  all  these  cases  which  he  heard  (with  the  exception  of 
one  at  the  hearing  of  which  I  was  not  present),  he  concurs  with 
us  in  our  views  respecting  them. 

*  462        *  Lord  Wenslbydale.  —  My  Lords,  the  first  question  in 

this  case  is,  whether  the  by-law  upon  which  the  case  princi- 
pally depends  is  reasonable,  and  therefore  valid,  or  not. 

The  wardens  and  assistants  have  a  power  by  their  charter  to 
make  by-laws,  which  they  shall  think  fit,  in  their  sound  discretion, 
for  the  good  rule  and  government  of  the  wardens,  &c.  of  the  mys- 
tery of  saddlers.  Under  that  power  I  do  not  feel  the  difficulty 
which  has  presented  itself  to  the  minds  of  some  of  the  Judges, 
that  the  body  could  not  limit  the  number  of  the  persons  to  be 
elected  by  superinducing  new  qualifications  as  to  which  the  charter 
is  silent.  To  secure  the  good  government  of  the  company,  it 
might  be  proper  to  make  fit  provisions  that  those  who  have  the 
rule  and  management  of  the  affiiirs  of  the  company  should  be  well 
qualified ;  and  it  is  very  reasonable  that  those  who  are  to  have  the 
care  and  custody  of  the  moneys  of  the  company  should  be  trust- 
worthy and  respectable. 

I  think,  therefore,  that  there  is  no  objection  to  a  by-law  requir- 
ing that  those  elected  and  admitted  to  be  assistants,  who  may,  and 
in  the  ordinary  course  of  things  will,  become  renter  wardens,  and 
as  such  have  the  custody  of  the  moneys  of  the  company,  should 
not  be  persons  who  have  been  bankrupts,  unless  it  be  proved  that 
after  their  bankruptcy  they  have  paid  their  creditors  in  full,  or 
^established  .a  fair  and  honourable  character  for  seven  years  after 
their  bankruptcy  to  the  satisfaction  of  the  Court.  In  this  respect 
I  have  no  doubt  as  to  the  validity  of  the  by-law.  Whether  it  is 
equally  valid  in  the  case  of  insolvency  is  the  question  ;  and  that 
depends  upon  the  meaning  of  that  term  in  the  place  in  which  it 
occurs.    If  it  means  only  secret  insolvency,  that  is,  if  at  any 

*  463    time,  in  case  a  person's  liabilities  and  assets  were  *  reckoned 

up  and  compared  together,  in  that  comparison  he  was  found 
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to  be  incapable  of  paying  all  his  creditors,  I  must  think  the  by-law 
is  invalid.  There  would  be  great  inconvenience  from  such  an  in- 
quiry into  private  affairs. .  It  is  clear,  besides,  that  the  by-law 
means  such  an  insolvency  as  is  manifest  publiclj%  for  from  a  secret 
insolvency  the  period  of  seven  years  cannot  be  well  calculated ; 
and  therefore  there  is  good  reason  for  saying  that  a  different  kind 
of  insolvency  is  intended.  I  cannot  help  thinking  it  quite  clear 
that  the  term  "  insolvent "  means  public  insolvency ;  not  neces- 
sarily the  taking  the  benefit  of,  or  being  made  liable  to,  the  Insol- 
vent Act,  but  being  incapable  to  pay  his  debts  in  ordinary  course  ; 
or,  in  other  words,  having  "  stopped  payment."  In  that  sense,  I 
think  the  by-law  perfectly  reasonable,  and  the  seven  years  may  be 
easily  calculated  from  such  an  insolvency.  Mr.  Justice  Willes 
has  referred  to  several  cases  to  show  that  such  is  the  true  mean- 
ing of  the  word.  It  may  at  least  mean  "  not  paying  '*  as  well 
as  "  being  incapable  of  paying."  As  in  one  sense  of  the  word 
the  by-law  is  good  and  in  the  other  not,  the  rule  is  that  it  ought 
to  be  construed  so  as  to  make  it  valid,  not  to  defeat  it,  accord- 
ing to  the  principle  laid  down  in  the  Poulters^  Company  v.  Philr 
lips,^ 

I  think,  therefore,  that  the  by-law  is  good  in  law,  on  the  suppo- 
sition that  public  insolvency  is  meant  by  it. 

Was  the  plaintiff,  then,  removable  under  this  good  by-law,  upon 
the  facts  stated  in  the  return  and  found  by  the  special  verdict  ?    I 
think  there  is  no  substantial  difference  for  this  purpose  between 
being  admitted,  or,  elected   and   admitted.    The  by-law  in  sub- 
stance forbids  him  from  being  permitted  to  be  a  member  of 
the  Court  of  *  Assistants.     If  the  office  had  been  full  he    *  464 
could  not  have  been  removed  without  b,  quo  warranto.   That 
is  perfectly  clear.     But  the  grounds  upon  which  the  defendants 
appear  to  have  intended  to  proceed  are,  that  the  relator  was  elected 
and  admitted  by  means  of  a  fraud  committed  by  himself  upon  the 
company  ;  that  the  office  was  never  full,  but  was  voidable  by  rea- 
son of  the  fraud  ;  that  fraud  makes  all  transactions  voidable  at  the 
election  of  the  party  defrauded,  as  long  as  the  parties  remain  in 
the  same  condition,  not  when  new  interests  are  acquired ;  and  that 
here  there  is  none  so  acquired  ;  and  that  if  there  was  a  fraud,  and 
the  transaction  was  avoided  on  that  ground,  a  notice  would  be  un- 
necessary to  the  fraudulent  party  to  come  and  defend  himself  in 

1  6  Bing.  N.  C.  814. 
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order  to  make  the  avoidance  operative ;  and  I  am  clearly  of  opinion 
that  it  would. 

The  fraud  meant  to  be  relied  upon  in  the  return  is  a  false  and 
fraudulent  statement  by  the  relator  as  to  his  solvency.  He  is 
alleged  to  have  falsely  and  fraudulently  stated,  both  before  his 
election  and  his  admittance,  that  he  then  was  solvent  and  able  to 
pay  his  creditors  20s.  in  the  pound,  whereas  he  was  then  insol- 
vent, and  unable  to  do  so. 

The  allegation  that  such  statement  was  made  before  his  election 
is  not  attempted  to  be  proved.  There  is  nothing  in  the  special 
verdict  to  support  it.  But  that  allegation  may  be  rejected ;  and  if 
the  statement  of  a  fraud,  as  alleged  before  the  admittance,  accord- 
ing to  the  true  meaning  of  the  allegation,  is  made  and  proved,  tho 
return  would  be  sufficient. 

In  order,  however,  to  make  this  a  valid  objection  to  the  admit- 
tance after  election  the  return  should  have  stated  an  insolvency 
within  the  true  meaning  of  the  by-law.  If  .a  false  and  fraudulent 
statement,  perhaps  on  any  subject,  had  been  made,  which 
*  465  had  caused  the  election  *  to  take  place,  probably  the  elec- 
tion might  have  been  avoided  by  that  fraud.  But  a  fraud- 
ulent statement  after  election,  in  order  to  avoid  the  admittance 
made  on  that  election  on  the  ground  of  insolvency,  must  be  a 
statement  of  such  an  insolvency  as  to  create  a  disqualification 
under  that  by-law.  That  insolvency  must  be,  not  a  private  and 
secret  insolvency,  not  a  mere  incapability  on  the  .full  statement  of 
his  affairs  to  pay,  but  a  public  one,  a  stoppage  of  payment  in  the 
ordinary  course,  or  a  similar  act. 

I  have  haS  a  good  deal  of  doubt  on  this  point,  but,  after  much 
consideration,  I  have  come  to  the  conclusion  that  the  return  does 
not  state  that  there  ever  was  an  insolvency  of  that  character.  I 
think  it  probable  that  the  framer  of  it  had  no  notion  that  a  public 
insolvency  was  at  all  necessary  in  order  to  bring  the  case  within 
the  prohibition  of  the  by-law.  The  allegation  is  that  the  relator 
falsely  and  fraudulently  stated  to  the  wardens  and  assistants  that 
he  then  was  solvent  and  able  to  pay  his  creditors  20s.  in  the  pound, 
whereas  he  then  was  insolvent,  and  unable  to  pay  his  creditors  20«. 
in  the  pound,  and  that  they  never  have  been  paid.  That  he  was 
solvent  at  the  time  of  making  the  statement  does  not,  in  the 
ordinary  use  of  language,  appear  to  mean  that  he  had  not  then 
ceased  to  pay  in  the  ordinary  course^  or  had  not  stopped  payment, 
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or  become  insolvent  within  the  meaning  of  the  by-law,  but  merely 
that  he  then  was  capable  of  paying  in  full.  And  the  proof  of  that 
representation  which  is  stated  in  the  special  verdict  confirms  that 
view  of  the  meaning  of  the  allegation  in  the  return ;  for  it  is  said 
that  it  was  made  on  the  24th  September,  1849,  in  answer  to  an  in- 
quiry by  Clarke,  the  agent  of  the  Court,  as  to  the  relator's  sol- 
vency, and  it  was  a  statement  that  he  then  was  as  solvent  as  any 
man  of  the  Court,  and  able  to  pay  his  ^^  creditors  "  20«.  in 
the  pound,  whereas  he  *  then  was,  and  has  hitherto  been  in-  *  466 
solvent.  He  was  not  asked  whether  he  had  ever  become  an 
insolvent  or  stopped  payment. 

On  the  ground  that  the  return  does  not  allege  a  case  of  public 
insolvency,  and  a  fraudulent  statement  on  that  subject,  I  think  it 
is  bad,  and  therefore  that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  ought  to  be  reversed,  and  a  mandamus  ought 
to  go. 

It  is  unnecessary  to  consider  whether  the  special  verdict  finds 
sufficiently  that  such  statement  was  made  to  the  wardens,  keepers, 
and  assistants,  as  alleged  in  the  return,  being  made  only  to  Clarke, 
or  that  they  removed  the  relator  for  that  cause.  It  is  sufficient 
for  the  decision  of  the  case  that  the  return  is  bad. 

•Lord  Chelmsford.  —  My  Lords,  the  question  in  this  case  turns 
upon  the  validity  of  the  by-law,  for  if  that  is  invalid  all  the  pro- 
ceedings  founded  upon  it  must  necessarily  fail.     This  question 
entirely  depends  upon  the  meaning  which  is  given  to  the  words, 
'^  or  become  otherwise  insolvent."    If  they  mean  that  no  person 
sball  be  a  member  of  the  Court  of  Assistants  who  at  any  previous 
time,  if  called  upon  suddenly  by  his  creditors,  would  have  been 
unable  to  pay  them  20s.  in  the  pound,  a  state  of  circumstances 
scarcely  capable  of  being  reduced  to  precision,  always  fluctuating 
and  uncertain,  and  not  necessarily  determining  the  solvency  of  a 
tradesman  according  to  the  notions  of  the  commercial  world,  then 
the  by-law  would  be  unreasonable  and  void.    This  would  of  course 
uot  be  the  case  if  the  wjords  are  to  be  understood  as  importing  in- 
solvency in  the  strictest  acceptation  of  the  term,  either  by  taking 
the  benefit  of  the  Insolvent  Act,  or  by  compounding  with 
creditors ;  but  if  this  is  the  proper  interpretation  *  of  the    *  467 
by-law,  it  would  not  have  been  applicable  to  Mr.  Dinsdale 
at  the  time  of  his  admission.     But  I  think  that  a  reasonable  con* 
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struction  may  be  adopted,  which  will  both  establish  its  validity, 
and  bring  Mr.  Dinsdale's  case  within  it.  The  words  are  not  "  has 
been  a  bankrupt  or  insolvent,"  but,  "  has  been  a  bankrupt,  or  be- 
come otherwise  insolvent,"  which  appear  to  me  to  point  with  suf- 
ficient precision  to  a  state  of  circumstances  which  in  a  popular 
sense  implies  an  insolvent  condition  ;  as  where  a  person  (to  use  a 
familiar  expression)  is  unable  to  pay  his  way,  or  to  discharge  his 
debts  in  regular  course  according  to  the  habits  of  business  of  sol- 
vent tradesmen.  This  is  an  overt  act  of  insolvency  which  is 
capable  of  distinct  and  definite  proof  as  occurring  at  any  par- 
ticular time. 

The  by-law,  therefore,  is  not  objectionable  on  account  of  uncer- 
tainty, and  this  construction  of  it  gives  a  precise  period  from 
which  the  inquiry  by  the  Court  of  Assistants  may  commence, 
whether  the  person  seeking  admission  to  the  Court  has  paid  and 
satisfied  his  creditors,  or  has  established  a  fair  and  honourable 
character  for  seven  years  subsequent  to  his  bankruptcy  or  insol- 
vency. This  provision,  intended  to  mitigate  the  rigour  of  the 
by-law,  and  to  allow  a  failing  man,  even  where  he  has  not  paid  his 
debts  in  full,  the  benefit  of  the  favourable  consideration  of  the 
Court  of  Assistants  after  a  period  of  purgation,  is  thus  cleared  of 
all  difiiculty,  and  the  inquiry  has  a  certain  and  definite  range 
and  object.  The  by-law  therefore  appears  to  me  to  be  valid  ;  and 
if  the  fact  of  such  insolvency  as  it  contemplates  had  been  estab- 
lished against  Mr.  Dinsdale  at  the  time  of  his  election,  he  would 
not  have  been  eligible  to  the  Court  of  Assistants. 

But  assuming  him   to  have  been  ineligible,  was  it  in 
*  468    *  the  power  of  the  Court  of  Assistants,  by  their  resolution 
of  the  20th  December,  1849,  after  his  election  and  admit- 
tance, to  remove  him  from  his  office  ?     I  think  it  was  not. 

I  do  not  understand  the  word  "  admitted  "  to  be  used  in  the  by- 
law to  signify  "  admission,"  as  contradistinguished  from  **  elec- 
tion," but  as  a  general  and  comprehensive  word,  equivalent  to 
"  become  "  or  "  be  "  a  member  of  the  Court.  Now,  suppose  Mr. 
Dinsdale  to  have  been  in  insolvent  circumstances. within  the  mean- 
ing  of  the  by-law,  but  to  have  concealed  the  fact,  and  to  have  been 
admitted  in  ignorance  of  it,  it  can  hardly  be  contended  that  upon 
a  subsequent  discovery  of  the  state  of  his  affairs,  he  could  have 
been  removed.  The  case  against  him  is  put  upon  the  ground  of 
fraud.     "  It  is  alleged  in  the  return,  and  found  by  the  jury,  that 
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by  means  of  the  said  false  and  fraudtilent  representations  (of  his 
solvency)  the  said  Kay  Dinsdale  induced  and  procured  the  war- 
dens or  keepers  and  assistants  to  admit  him  to  the  office." 

Now  the  false  and  fraudulent  representations  referred  to  are 
those  which  are  found  to  be  made  to  Mr.  Clarke,  the  clerk  of  the 
company,  on  the  24th  September,  1849,  long  after  the  election  of 
Mr.  Dinsdale  (which  was  on  the  23d  April,  1849,  and  confirmed 
on  the  25th  July,  1849),  and  before  it  was  communicated  to  him, 
or  he  was  summoned  or  admitted  to  the  office.  It  is  not  even 
positively  and  directly  alleged  that  Clarke  communicated  Dins- 
dale's  representation  of  his  solvency  to  the  wardens  and  assistants 
of  the  company  before  his  admission.  But  the  special  verdict 
states  argumentatively  that  "  the  said  representations  were  not 
communicated  to  any  Court  of  the  then  wardens  and  assist- 
ants until  the  20th  day  of  *  October,  1849,  which  was  the  *  469 
first  Court  of  the  said  wardens  and  assistants  held  after  the 
said  representations  were  so  made  as  aforesaid." 

But  suppose  it  to  be  sufficiently  averred  that  Clarke  informed  the 
Court  of  the  wardens  and  assistants  of  the  representations  of 
Dinsdale  before  he  was  admitted  on  the  20th  October,  1849,  how 
would  this  justify  the  finding  of  the  jury  that  Dinsdale,  by  his 
false  and  fraudulent  representations,  induced  and  procured  the 
ws^rdens  or  keepers  and  assistants  to  admit  him  to  the  office  ? 
The  representations  to  Clarke  might  be  false,  but  they  could  not 
be  called  fraudulent,  unless  a  misrepresentation  of  his  circum- 
stances by  a  tradesman,  in  answer  to  unauthorised  inquiries,  de- 
serves that  designation,  or  unless  Dinsdale  made  the  statement  to 
Clarke  in  order  that  it  might  be  communicated  to  the  Court  of 
wardens  and  assistants,  which,  as  the  fraud  charged  is  one  upon 
the  Court,  ought  not  to  have  been  left  to  conjecture  (however 
probable),  but  should  have  been  distinctly  alleged.  The  mere 
communication  of  the  fact,  therefore,  by  Clarke  to  the  Court, 
though  be  is  clerk  to  the  company,  goes  no  further  to  the  establish- 
ment of  a  fraud  upon  the  Court  by  Dinsdale,  than  if  a  stranger 
had  repeated  what  he  had  heard  from  Dinsdale  in  the  course  of  a 
casual  conversation.  The  wardens  and  assistants  might  have  been 
induced  by  the  representations  communicated  to  them,  to  admit 
Pinsdale  to  the  office ;  but  it  cannot  with  propriety  be  said  that 
he  induced  and  procured  them  by  his  representations  so  to  ad- 
mit him. 
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But  let  it  be  assumed  that  Dinsdale  made  the  communicatiou  to 

Clarke  in  order  that  it  might  be  communicated  to  the  wardens 

and  assistants,  with  the  view  of  deceiving  them,  and  obtaining  his 

admission  to  the  office  of  assistant,  and  that  his  election 

*  470    was  therefore  void  ab  initio^  *  what  course  ought  the  wardens 

and  assistants  to  have  pursued  ?  There  can  be  no  doubt 
that  they  should  have  treated  the  election  of  Dinsdale  as  a  nullity, 
have  refused  to  recognise  him  for  a  single  instant  as  an  assistant, 
and  have  proceeded  at  once  to  a  fresh  election.  Instead  of  adopt- 
ing this  course,  they  treated  him  as  a  person  actually  elected  and 
admitted,  and  by  their  return  state  that  on  the  20th  December, 
1849,  at  a  meeting  of  the  wardens  or  keepers  and  assistants,  they 
did  ^^  resolve  and  determine  that  the  said  Eay  Dinsdale  should  be 
removed  and  discharged  from  being,  and  should  no  longer  be,  one 
of  the  assistants  of  the  said  art  or  mystery,"  words  which  neces- 
sarily import  that  be  had  been  admitted,  and  that  he  was  actually 
one  of  the  assistants  at  the  time  of  the  resolution. 

But  even  assuming  that  the  wardens  and  assistants  were  en- 
titled to  annul  the  election  and  admission  on  account  of  Dinsdale*s 
insolvency,  yet,  according  to  the  allegations  in  the  return,  they 
did  not  proceed  at  all  upon  this  ground,  but  upon  his  bankruptcy 
afterwards.  They  might  have  treated  the  bankruptcy,  and  the  in- 
significant dividend  which  he  paid  upon  it  so  soon  after  his  admis- 
sion, as  proof  of  his  insolvent  circumstances  at  the  time,  but  in 
itself  it  was  no  ground  of  removal  under  the  by-law. 

It  appears  to  me  to  be  clear,  from  the  language  of  the  return, 
that  the  bankruptcy  was  the  real  cause  of  Dinsdale's  removal.  It 
states,  that  after  his  election  and  admittance,  he  was  adjudged  a 
bankrupt,  assignees  of  his  estate  and  effects  were  appointed,  ^'  and 
the  said  adjudication  and  bankruptcy  have  thence  hitherto  re- 
mained in  full  force  and  effect,  and  the  said  wardens  or  keepers 
and  assistants  did  thereupon,  and  whilst  the  said  Kay  Dinsdale 
was  such  bankrupt  as  aforesaid  and  wholly  insolvent,  re- 

*  471    solve  and  determine  that  he  should  be  removed  *  and  dis- 

charged from  being,  and  should  no  longer  be,  one  of  the 
assistants  of  the  said  art  or  mystery."  I  cannot  understand  this 
in  any  other  way  than  that  upon  his  becoming  bankrupt  the  Court 
resolved  that  Dinsdale  should  be  removed  from  being  an  assistant. 
Now  it  is  unnecessary  to  say  that  under  the  by-law  they  had  no 
power  to  remove  for  bankruptcy  or  insolvency,  subsequent  to  ad- 
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mission.  And  if  they  removed  him  for  this  cause,  which  was  clear- 
ly illegal,  I  do  not  think  they  could  set  up  the  previous  insolvency 
as  a  justification,  on  the  ground  of  its  rendering  the  election  alto- 
gether void  ;  or  if  tliey  could,  they  should  have  distinctly  averred 
it  for  cause  in  their  return,  in  order  that  it  might  be  traversed  and 
tried. 

As  I  am  so  clearly  of  opinion  that  the  removal  of  Dinsdale  can- 
not be  justified,  it  seems  unnecessary  to  consider  the  other  ques- 
tions, but  I  cannot  forbear  one  or  two  remarks  upon  the  arguments 
as  to  the  supposed  right  to  remove  without  previous  summons  and 
hearing.  If  Dinsdale^s  election  was  void,  ab  initio^  on  the  ground 
of  fraud,  no  doubt  his  case  might  have  been  summarily  dealt  with, 
and  his  adi^ission  cancelled  without  a  hearing  ;  because  he  would 
never  have  been  a  member  of  the  Court,  and  would  have  had  no 
bcua  standi  to  be  heard.  But  if  he  was  actually  in  office  (as  the 
return  admits)  and  was  to  be  removed  from  it  for  cause,  it  seems 
to  be  an  invariable  rule  of  justice  that  he  should  not  be  condemned 
unheard,  and  the  Court  had  no  right  to  assume  that  he  would  have 
no  cause  to  show  against  his  removal.  I  think  that  in  this  respect 
the  proceedings  of  the  Court  of  Assistants  are  open  to  objection. 

I  agree,  therefore,  with  the  Court  of  Queen's  Bench,  that 
a  peremptory  mandamus  ought  to  issue  in  this  case.  *  I  *  472 
admit  the  good  sense  of  the  remark  in  the  case  of  2%€  King 
y.  OriffitTiSj  that  it  is  idle  to  grant  a  mandamus  to  restore  where 
the  party  could  be  removed  again  immediately.  But  I  do  not  see 
how  this  could  be  the  case  with  Mr.  Dinsdale  under  the  by-law, 
either  upon  his  subsequent  bankruptcy  or  insolvency,  or  on  account 
of  his  insolvency,  if  existing  at  the  time  of  his  admission,  there 
being  no  proof  of  any  fraud  designed  or  practised  by  him  on  the 
Court  of  Assistants,  the  only  ground  upon  which  he  could  have 
been  deprived  of  his  office^  after  a  regular  election  and  formal  ad- 
mission. 

I  agree  with  my  noble  and  learned  friends  that  the  judgment  of 
the  Exchequer  Chamber  ought  to  be  reversed,  and  that  of  the 
Queen's  Bench  affirmed,  and  that  a  peremptory  mandamus  ought 
to  issue. 

Jtuigment  of  the  Court  of  Exchequer  Chamber  reversed;  andiudg- 
ntent  of  the  QueenU  Bench  affirmed. 

Lords'  Journals,  July  28, 1868. 
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*473     •PEEK  V.  NORTH  STAFFORDSHIRE  RAILWAY  CO. 

1862.    Jaljr.     1863.    April  U;  Jnljr  28. 

William  Peek, Plaintiff. 

The  Directors,  &c.  of  the  North  Staffordshire  )  j.^    ,    . 
Railway  Company, i 

Carriers^  LialUity.  Railway  Companies.  "  Conditions. ^^  "  Special 
Contract:'  11  Geo.  4^1  Wm.  4,  c?.  68.  17  ^  18  Vict.  e.  31, 
§  7.     Pleading. 

All  the  parts  of  the  seventh  section  of  the  "  Railway  and  Traffic  Act,  1854," 
must  be  read  together,  and  therefore  the  conditions  there  spoken  of  as  capable 
of  being  imposed  by  railway  companies  in  limitation  of  their  liability  as  com- 
mon carriers  must  not  only  be,  in  the  opinion  of  a  Court  or  Judge,  just  and 
reasonable,  but  must  also  be  embodied  in  a  special  contract  in  writing,  signed 
by  the  owner  or  sender  of  the  goods. 

The  owner  of  some  marble  chimney-pieces  desired  to  send  them  to  London. 
Messages  and  notes  passed  between  him  and  the  agent  of  a  railway  company 
on  the  subject  of  the  terms  on  which  they  were  to  be  carried.  The  agent 
stated,  as  a  condition,  that  the  company  would  not  be  responsible  for  damage 
to  goods  sent  by  the  railway,  unless  their  value  was  declared  and  they  were 
insured,  the  rate  of  insurance  being  fixed  at  ten  per  cent,  on  the  declared 
value.  After  some  delay  the  agent  received  a  note  requesting  that  the  mar- 
bles might  be  forthwith  sent  to  London  **  not  insured  " ;  they  were  sent,  and 
suffered  damage :  — 

Held  (diss.  Lord  Chelmsford),  that  the  condition  thus  sought  to  be  imposed  by 
the  company  was  not  just  and  reasonable ;  that  there  was  not  any  special  con- 
tract signed  by  the  parties  within  the  meaning  of  17  &  18  Yict.  c  81,  §  7 ;  that 
the  note  could  not  be  connected  with  the  other  communications  so  as  to  consti- 
tute the  required  contract ;  that  the  words  "  not  insured  "  could  not  be  made 
the  Rubject  of  explanation  by  parol  evidence ;  and  that  they  lefl  the  rights  and 
liabilities  of  the  parties  as  at  common  law. 

Per  Lord  Cranwobth.  —  The  burden  of  showing  that  a  condition  is  just  and 
reasonable  lies  on  the  railway  company.' 

The  defendants  pleaded  that  the  goods  were  carried  on  a  just  and  reasonable 
condition,  made  by  them  and  assented  to  by  the  plaintiff,  that  they  should  not 
be  liable  for  loss  or  injury  unless  the  goods  were  insured  according  to  value, 
and  that  they  were  not  insured :  — 

Per  Lord  Wens letd alb.  —  This  is  a  plea  in  bar  to  the  whole  canse  of  action 
in  respect  of  damage,  however  caused. 

Simotis  V.  The  Great  Western  Company  (18  C.  B.  805)  confirmed. 

>  Great  Western  R.  Ca  v.  Sutton,  Law  Rep.  4  H.  L.  286. 
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•The  declaration  in  this  case  stated  that  the  defendants    *474 
being  common  carriers  for  hire,  the  plaintiff  delivered  to 
them  as  such  common  carriers  three  marble  chimney-pieces  to  be 
carried  from  Stoke-upon-Trent  to  London,  and  that  the  defendants 
so  negligently  carried  the  same  that  they  were  greatly  damaged. 

There  were  several  pleas,  of  which  the  4th  and  5th  alone  re- 
quire now  to  be  noticed. 

4th  plea.  That  the  goods  in  the  declaration  mentioned  were 
delivered  and  received  by  the  defendants,  to  be  carried  after  the 
passing  of  the  Railway  and  Canal  TraflSc  Act,  1854,*  and  under 
and  subject  to  a  certain  special  contract  in  that  behalf,  signed 
by  one  George  Whittingham,  for  and  on  account  of  one 
Charles  Meigh,  who  was  the  person  delivering  *  the  said  *  476 
goods  to  the  defendants  for  carriage ;  whereby  it  was  agreed 
that  the  defendants  should  not  be  responsible  for  the  loss  of,  or 
injury  to  marbles,  unless  declared  and  insured  according  to  their 
value.  And  that  the  goods  in  the  declaration  mentioned  were 
marbles,  and  that  the  same  were  not,  nor  was  any  part  of  the  same 
declared  or  insured  by  the  plaintiff,  in  the  manner  provided  by  the 
said  agreement. 

5th  plea.  That  the  said  goods  were  delivered  and  received  after 
the  passing  of  the  said  Act,  under  and  subject  to  a  certain  just 

*  Section  7.  *<  Every  such  company  as  aforesaid  shall  be  liable  for  the  loss 
of,  or  for  any  injary  done  to  any  horses,  cattle,  or  other  animals,  or  to  any  arti- 
cles, goods,  or  things,  in  the  receiving,  forwarding,  or  delivering  thereof,  occa- 
sioned by  the  neglect  or  default  of  such  company  or  its  servants,  notwithstanding 
any  notice,  condition,  or  declaration  made  and  given  by  such  company  contrary 
thereto,  or  in  any  wise  limiting  such  liability,  every  such  notice,  condition,  or 
declaration  being  hereby  declared  to  be  null  and  void.  Provided  always,  that 
nothhig  herein  contained  shall  be  construed  to  prevent  the  said  companies  from 
making  such  conditions  with  respect  to  the  receiving,  forwarding,  and  delivering 
of  any  of  the  said  animals,  articles,  goods,  or  things,  as  shall  be  adjudged  by  the 
Court  or  Judge,  before  whom  any  question  relating  thereto  shall  be  tried,  to  be 
just  and  reasonable."  Then  followed  a  second  and  a  third  proviso^  each  of 
which  is  inmiaterial  in  this  case ;  and  the  section  terminated  with  a  fourth : 
**  Provided  also,  that  no  special  contract  between  such  company  and  any  other 
parties  respecting  the  receiving,  forwarding,  or  delivering  of  any  animals,  arti- 
cles, goods,  or  things  as  aforesaid,  shall  be  binding  upon  or  affect  any  such  party, 
unless  the  same  be  signed  by  him,  or  by  the  person  delivering  such  animals,  arti- 
cles, goods,  or  things  respectively  for  carriage:  Provided  also,  that  nothing 
herein  contained  shall  alter  or  affect  the  rights,  privileges,  or  liabilities  of  any 
such  company  under  the  said  Act  of  the  1 1  Geo.  4  &  1  Wm.  4,  c.  68,  with  re- 
spect to  articles  of  the  description  mentioned  in  the  said  Act." 
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and  reasonable  condition  made  by  the  defendants,  and  assented  to 
by  the  plaintiff,  with  respect  to  the  receiving,  forwarding,  and 
delivering  the  said  goods;  that  is  to  say,  that  the  defendants 
should  not,  nor  would  be  responsible  for  the  loss  or  injury  to  mar- 
bles, unless  declared  and  insured  according  to  their  value. 

Issue  was  taken  on  these  pleas. 

The  case  came  on  for  trial  before  Mr.  Justice  Erie,  at  the  London 
sittings,  after  Hilary  Term,  1858,  when  the  following  evidence  was 
given :  — 

The  plaintiff,  in  July,  1857,  was  the  owner  of  the  three  marble 
mantel-pieces,  then  in  Staffordshire ;  a  Mr.  Meigh,  of  Hanley,  in 
that  county,  had  instructions  from  him  to  forward  the  same  to 
London  on  his  behalf  by  the  defendants'  railway.  The  defendant 
had  a  station  at  Stoke-upon-Trent,  in  Staffordshire,  and  Mr.  Meigh 
was  in  the  habit  of  delivering  goods  to  the  defendants  at  that  sta- 
tion to  be  carried  to  London.  On  the  30th  of  June  and  the  20th 
of  July,  1857,  printed  notices  were  delivered  by  the  defendants  to 
Mr.  Meigh,  which  commenced  as  follows  :  — 

"  The  North  Staffordshire  Railway  Company  hereby  give  notice 
that  they  will  receive,  forward,  and  deliver  goods  solely  subject  to 

the  conditions  hereunder  stated." 
*  476        *  Among  the  conditions  so  referred  to  was  the  following, 
printed  on  the  same  paper :  — 

^'  That  the  company  shall  not  be  responsible  for  the  loss  of,  or 
injury  to  any  marbles,  musical  instruments,  toys,  or  other  articles, 
which  from  their  brittleness,  fragility,  delicacy,  or  liability  to  igni- 
tion, are  more  than  ordinarily  hazardous,  unless  declared  and 
insured  according  to  their  value." 

In  July,  1857,  Mr.  Meigh  gave  directions  to  a  carter  of  the  de- 
fendants to  call  for  the  marble  chimney-pieces  which  were  then  at 
Mr.  Meigh's  house,  at  Shelton,  in  Staffordshire,  and  to  convey  them 
to  the  defendants'  station  at  Stoke  ;  and  at  the  same  time  he  de- 
sired the  carter  to  inquire  at  the  station  what  the  insurance  would 
be.  The  carter  fetched  the  chimney-pieces,  and  they  were  placed 
in  the  defendants'  warehouse  at  Stoke ;  he  also  inquired  of  Mr. 
Gordon,  the  defendants'  head  olerk  at  Stoke,  what  would  be  the 
insurance  of  the  goods,  and  was  told  by  him  he  did  not  know, 
unless  the  value  of  them  was  stated ;  and  the  carter  communi- 
cated this  on  the  following  day  to  Mr.  Meigh. 

A  day  or  two  afterwards  Mr.  Corden  wrote  and  sent  to  Mr. 
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Meigb,  referring  to  the  marbles  which  had  been  sent,  and  the 
message  delivered  by  the  carter,  and  stating  that  the  amount  of 
insurance  depended  on  the  value  of  the  marbles,  and  requesting 
to  know  for  what  amount  they  were  to  be  insured.  No  answer  was 
sent  to  this  note.  On  the  10th  of  July  Mr.  Corden  received  the 
following  note  from  a  clerk  of  Mr.  Meigh :  — 

"  Please  inform  us  early  what  is  your  rate  of  insurance  on  mar- 
ble, and  we  will  give  you  an  answer  to  your  inquiries  respecting 
the  packages  delivered  to  you,  on  receipt  of  your  reply." 

*  Mr.  Corden  went  to  Mr.  Meigh's'  place  of  business,  saw    *  477 
his  son,  and  told  him  that  until  the  value  of  the  goods  was 
declared,  he  could  not  give  him  the  rate  of  insurance.     Mr. 
Meigh's  son  stated  that  he  could  not  tell  the  value. 

On  the  16th  of  July,  the  following  letter  was  written  and  sent 
to  the  Stoke  station,  on  behalf  of  Mr.  Meigh :  — 

"  You  will  much  oblige  by  sending  me  the  rates  of  insurance 
on  marbles  as  written  for  last  week.  Oblige  me  by  informing  me 
per  bearer." 

■ 

To  which  the  goods  manager  of  the  defendants  at  the  Stoke 
station  answered  as  follows  :  — 

"  It  is  necessary,  before  fixing  the  rate  of  insurance,  that  we 
should  perfectly  understand  the  nature  and  amount  of  risk  that 
we  are  about  to  undertake,  and  I  will  lose  no  time  in  getting  the 
rate  of  insurance  fixed  when  you  oblige  me  with  this  information. 
I  believe  you  have  already  been  informed  that  we  cannot  insure- 
the  marbles  beyond  London." 

No  reply  was  sent  to  this  letter,  and  nothing  further  passed  until 
the  28th  of  July,  when  Mr.  Whittingham,  on  behalf  of  Mr.  Meigh, 
called  at  Stoke  station  and  saw  Mr.  Corden,  and  inquired  why  the 
chimney-pieces  had  not  been  forwarded  to  London.  Mr.  Corden 
said  that  Mr.  Meigh  was  perfectly  well  aware  why  they  had  not 
been  forwarded :  that  he  had  desired  they  should  be  insured,  and 
at  the  same  time  he  did  not  declare  the  value ;  that  Mr.  Meigh 
had  been  repeatedly  waited  upon  and  asked  to  declare  the  value, 
and  that  he  did  not  do  so.  Mr.  Whittingham  said  the  marble  was 
much  wanted,  and  asked  Mr.  Corden  to  forward  it.  Mr.  Corden 
said  he  not  could  not  do  so  unless  he  had  written  instructions  from 
Mr.  Meigh  as  to  whether  they  should  forward  it  at  Mr.  Meigh^s 
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*  478  risk,  *  or  at  the  risk  of  the  company,  insured  or  uninsured. 
That  if  the  marble  was  forwarded  at  the  uninsured  rate, 
the  company's  charge  would  be  21,  158.  a  ton ;  but  that  if  Mr. 
Meigh  chose  to  have  it  insured,  it  would  be  10  per  cent,  on  the 
declared  value  in  addition.  Mr.  Whittingham  said  he  would  see 
into  the  matter.  On  the  1st  of  August  Mr.  Gorden  received  the 
following  note,  signed  bj  Mr.  Whittingham,  on  behalf  of  Mr. 
Meigh :  — 
"  Please  to  forward  the  three  cases  of  marble,  not  insured,  as 

•  _ 

directed  to  W.  Peek,  Esq.,  to  be  called  for  at  Camden  Goods  Sta- 
tion, London." 

On  the  same  evening  the  goods  were  sent  off  by  the  defendants, 
and  invoiced  to  Mr.  Meigh,  at  the  rate  of  2Z.  158.  per  ton,  the  un- 
insured rate.  The  goods  arrived  at  the  goods  station  at  Camden 
Town  on  the  2d  of  August,  but  no  person  called  for  them.  And 
on  the  5th  of  August,  the  following  note  was  sent  to  plaintiff:  — 

"  W.  Peek,  Esq. 

"  The  undermentioned  goods  consigned  to  you  from  Stoke  ar- 
rived here  on  the  2d.  We  will  thank  you  to  order  their  removal 
hence  as  soon  as  possible,  as  they  remain  here  at  your  risk. 

"  Your  obedient  servants, 

"  PiCKPOBD  &  Co., 
"  Agents." 


Bpedei  of  QoodBi 
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*  479  *  On  the  8th  of  August  the  plaintiff  sent  for  the  chimney- 
pieces  (which  were  proved  to  be  of  the  value  of  lOL  each}, 
when  it  was  found  that  they  had  received  damage  from  wet,  aud 
that  rust  from  the  nails  of  the  packages  had  soaked  through  the 
cases  and  discoloured  the  marble.  The  damage  was  stated  to 
amount  to  521. 

The  defendants  contended,  first,  that  there  was  a  special  con- 
tract signed  by  the  person  who  delivered  the  goods  to  the  company 
fpr  carriage,  within  the  7th  section  oS  the  17  &  18  Vict.  c.  31, 
which  sustained  the  4th  plea ;  and,  secondly,  that  the  goods  were 
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received  subject  to  a  condition  made  by  the  company,  and  assented 
to  by  the  plaintiff,  that  the  company  should  not  ho  responsible  for 
injury  to  the  goods,  unless  the  same  were  insured  according  to 
their  Tahie,  which  was  not  done ;  that  this  was  a  reasonable  con- 
dition, and  that  the  5th  plea  was  proved. 

The  learned  Judge  adopted  these  propositions,  and  directed  a 
verdict  to  be  entered  for  the  defendants  on  these  pleas,  but  re- 
served leave  to  the  plaintiff  to  move  to  enter  the  verdict  for  the 
plaintiff  for  52L  in  case  the  Court  should  be  of  opinion  that  this 
direction  was  incorrect  in  point  of  law. 

In  Easter  Term  a  rule  for  this  purpose  was  obtained  on  the 
grounds :  That  there  was  no  evidence  to  support  the  4th  and 
5th  pleas ;  that  the  condition  mentioned  in  the  5th  plea  was  not  a 
just  or  reasonable  condition  within  the  meaning  of  the  17  &  18 
Vict.  c.  31,  but  was  an  unjust  and  unreasonable  condition ;  that 
no  written  or  signed  contract  sufficient  to  satisfy  the  statute  was 
proved ;  that  the  4th  plea  did  not  show  any  such  contract ;  and 
that  the  4th  and  5th  pleas  were  bad. 

Cause  was  shown,  in  Trinity  Term,  before  Lord  Campbell, 
Mr.  Justice  Coleridge,  Mr.  Justice  Erie,  and  Mr.  *  Justice    *  480 
Crompton.     Mr.  Justice  Coleridge  retired  from  the  bench 
before  judgment  was  delivered.     The  rule  was  made  absolute,  Mr. 
Justice  Erie  diss.^ 

The  decision  of  the  Court  of  Queen's  Bench  was,  on  appeal,  re- 
versed in  the  Exchequer  Chamber  ^  by  Lord  Chief  Baron  Pollock, 
Mr.  Baron  Martin,  Mr.  Justice  Willes,  Mr.  Baron  Watson,  and  Mr. 
Baron  Channell ;  Mr.  Justice  Williams  expressing  his  opinion  that 
it  ought  to  be  affirmed. 

This  appeal  was  then  brought. 

Mr,  Gordon  AUan  and  Mr.  Senry  Jame%^  for  the  appellant.  —  The 
first  question  here  is,  whether  under  the  7th  section  of  this  statute 
each  plea  is  to  be  treated  as  presenting  a  separate  and  distinct  mat- 
ter of  defence.  The  contention  of  the  defendants  is  that  it  is  to 
be  so  treated,  that  the  first  proviso  in  the  section  relates  to  condi- 
tions imposed  by  the  company,  and  assented  to  by  the  customer, 
that  such  conditions  were  imposed  here,  and  that  they  were  reason- 
able, and  so  the  5th  plea  was  made  out ;  and  that  there  was  a  spe- 
cial conti*act  duly  signed  between  the  parties,  which  exempted  the 

>  £Ub,  B.  &  £.  958.  >  Ellis,  B.  &  E.  986. 
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company  from  liability  if  the  goods  were  not  insured,  and  that  so 
the  4th  plea  is  made  out.  And  in  order  to  show  the  existence  of  a 
special  contract,  the  defendants  claim  to  connect  the  various  letters 
of  their  servants  with  the  letter  of  the  plaintiff's  agent,  which  di- 
rected* the  transmission  of  the  goods.  The  plaintiff  denies  this 
contention  in  every  respect. 

The  effect  of  the  section  will  be  best  understood  after 

*  481    *  a  short  review  of  what  the  law  was  before  this  statute  was 

passed.  Before  the  Carriers'  Act,  1  Wm.  4,  c.  68,  common 
carriers  were  bound  to  carry,  for  proper  fee  and  reward,  and  their 
liability  for  loss  was  in  the  nature  of  that  of  insurers.  They 
endeavoured  to  limit  this  liability  by  notices.  The  attempt  to  do 
this  often  led  to  inconvenience  and  injustice,  and  the  1  Wm.  4,  c. 
68,  was  passed,  which  fixed  the  extent  to  which  their  liability 
should  be  limited,  and  specified  the  manner  in  which  alone  that 
could  be  effected.  In  cases  not  within  the  Act,  the  liability  of  car- 
riers was  left  as  at  common  law,  and  no  notice  they  might  give 
could  affect  it.  Several  decisions  took  place  on  that  statute.  In 
Wi/ld  V.  Pickford;  ^  Shaw  v.  The  York  and  North  Midland  Rail- 
way Company  ;^  Carr  v.  The  Lancashire  and  Yorkshire  Railway 
Company ;  ^  and  WcXker  v.  The  York  and  North  Midland  Railway 
Company  ;^  the  conditions  and  notices  were  treated  as  constituting 
a  special  contract,  relieving  the  carrier  from  liability  ;  in  one  case 
even  from  liability  "  for  any  injury  however  caused  "  ;  the  assent 
to  the  conditions,  implied  in  the  knowledge  of  them,  was  taken  as 
an  entering  into  a  special  contract  absolutely  binding  between  the 
parties.  This  was  felt  to  be  a  very  unsatisfactory  state  of  the  law, 
and  in  the  year  1854,  the  17  &  18  Vict.  c.  81,  called  "  an  Act  for 
the  better  regulation  of  the  traffic  on  railways  and  canals,"  was 
passed.  This  statute  made  it  the  duty  of  railway  companies  to 
carry  on  their  traffic  without  unreasonable  delay  and  without  par- 
tiality, and  powers  were  given  to  the  Judges  to  make  regulations 
for  carrying  the  Act  into  effect.    Then  came  the   7th  section, 

which  in  the  first  instance  declared  that  companies  should 

*  482    be  liable  for  any  injury  to  animals  or  *  goods  arising  from 

negligence  or  default,  notwithstanding  any  notice  to  the 
contrary,  and  every  such  notice  was  declared  to  be  null  and  void. 
The  section  contained  four  provisoes,  the  first  of  which  declared 

»  8  M.  &  W.  448.  •       •  7  Excb.  707. 

MS  a  B.  847.  «  2  Ellis  &  B.  750. 
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that  companies  might  still  make  such  conditions  as  to  carrying 
animals  or  goods,  as  a  Court  or  Judge  should  deem  reasonable, 
and  the  fourth  delaring  that  no  special  contract  should  be  binding 
unless  it  was  signed  by  the  party  delivering  the  animals  or  goods. 
It  is  clear  that  the  enacting  part  of  this  section,  and  the  various 
provisoes  in  it  must  be  read  together.     Conditions  declared  by  the 
company  and  accepted  by  the  sender  of  the  goods,  form  a  special 
contract  between  the  parties,  and  were  always  so  treated.    A 
special  contract  is  a  condition  with  assent.    The  conditions  must 
now  be  reasonable,  and  all  that  the  fourth  proviso  does  is  to  secure 
the  best  evidence  of  the  adoption  of  those  conditions,  by  requiring 
the  signature  of  the  customer.    It  has  not  made  any  distinction 
between  the  conditions  mentioned  in  the  first  part  of  the  section 
and  the  special  contract  mentioned  in  the  fourth  part.    In  the 
enacting  part  of  the  7th  section,  it  is  declared  that  the  general 
liability  of  the  company  shall  not  be  limited  by  ^^  any  notice,  con- 
dition, or  declaration."   In  that  part  there  is  nothing  to  distinguish 
a  ^'  condition  "  from  a  ''  notice,"  and  it  is  clear  that,  at  any  time, 
if  a  notice  could  not  be  brought  to  the  knowledge  of  the  sender  of 
tlie  goods,  it  could  not  be  treated  as  a  condition.    In  the  first 
proviso  the  word  "  condition  "  receives  the  meaning  of  contract ;  it 
is  a  condition  proposed  by  one  party,  and  assented  to  by  the  other. 
A  notice  could  have  no  efiect,  —  the  section  prevents  that,  and  a 
condition  can  only  have  effect  when  it  assumes  the  character  of  a 
contract.    To  possess  that  character  it  must  be  a  contract 
*  signed  as  directed  by  the  4th  proviso.    This  point  has  not    *  488 
yet  been  specifically  decided,  but  the  Courts  have  acted  as 
if  such  was  the  proper  construction  of  the  section.    In  Simons  v. 
The  Great  Western  Railway  Company^  it  was  held  that  the  7th 
section  does  not  prevent  a  railway  company  from  making  a  special 
contract  as  to  the  terms  upon  which  it  will  carry  goods,  provided 
it  be  just  and  reasonable,  and  be  signed  by  the  party  sending  the 
goods.    Lord  Chief  Justice  Jervis  there  expressly  connected  the 
two  provisoes  together,  saying  that  by  the  terms  of  the  section  the 
company  might  make  such  conditions  as  were  just  and  reasonable, 
^<  and  then  in  order  to  make  that  binding,  and  to  avoid  all  discus- 
sion, ^  although  it  be  just  and  reasonable  it  shall  not  be  binding  on 
the  party  unless  it  be  signed  by  the  party  who  is  to  be  affected  by 
the  contract.'    And  therefore  the  section  will  run  thus,  ^  General 

»  18  C.  B.  806. 
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notice  to  limit  liability  shall  be  null  and  void,  but  the  parties  may 
make  special  contracts,  provided  those  contracts  are  adjudged  by 
the  Court  or  a  judge  to  be  just  and  reasonable/  "  The  London 
and  Northwestern  Company  v.  Dunham  ^  is  to  the  same  effect.  In 
the  former  case  the  contract  did  not  appear  to  have  been  signed ; 
in  the  latter  it  was  signed.  In  the  present  case  Mr.  Justice  Gromp- 
ton^  said,  such  conditions,  whether  verbal  or  not,  can  only  operate 
by  way  of  special  contract,  and  he  expressly  adopts  the  opinion  of 
Lord  Chief  Justice  Jervis,  in  Simons  v.  The  Cheat  Western  Railway 
Company.  In  M^Manus  v.  The  Lancashire  and  Yorkshire  Railway 
Company^  it  was  held,  in  the  Exchequer  Chamber,  Mr.  Justice 
Erie  diss,^  that  the  section  which  makes  conditions  void, 
*  484  unless  declared  *  by  a  Court  or  Judge  to  be  reasonable,  ex- 
tends to  cases  where  a  special  contract  has  been  signed  in 
conformity  with  the  section.  There,  too,  the  decision  of  the  Court 
of  Queen's  Bench  in  this  case  itself  was  brought  under  the  notice 
of  the  Court,  and  was  expressly  adopted  by  the  majority  of  the 
Judges.  The  conditions,  whatever  they  are,  must  be  reduced  to 
writing,  and  signed,  and  they  must  be  reasonable.  The  condition 
here  is  not  just  and  reasonable  ;  it  goes  to  the  extent  of  relieving 
the  defendants  from  all  liability,  except  thQ  goods  are  specially 
insured.  The  very  object  of  the  Legislature  in  both  the  statutes 
was  to  prevent  carriers  from  so  limiting  their  liability,  and  in 
M^Cance  v.  The  London  and  Northwestern  Railway  Company^  a 
condition  of  that  kind  which  declared  that  horses  were  to  be  car- 
ried entirely  at  the  owner's  risk,  was  held  not  to  be  reasonable. 
Here  too  the  rate  of  insurance  is  itself  unreasonable  and  exces- 
sive. In  Harrison  v.  The  London  and  Brighton  Railway  Company^ 
the  Court  took  that  very  matter  into  consideration  in  a  case  of  this 
kind. 

There  is  no  contract  here  signed  as  required  by  the  statute ; 
Leroux  v.  Brown^  Smith  v.  Neale^  relied  on  in  the  Exchequer 
Chamber,  both  of  which  related  to  the  Statute  of  Frauds,  are  not 
applicable,  for  this  statute  does  not  require  a  memorandum  of  the 
contract,  but  the  contract  itself  to  be  signed. 

The  defendants  are  not  at  liberty  to  read  all  the  communications 

>  18  C.  B.  829.  •  2  Best  &  S.  122,  152. 

•  Ellis,  B.  &  E.  975,  976.  •  12  C.  B.  801. 

'  4  H.  &  N.  327.  '  2  C.  B.  N.  S.  67. 

•  81  Law  J.  N.  S.  Fxch.  65,  7  H.  &  N.  477. 
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together  as  constituting  one  contract,  and  then  give  verbal  evidence 
as  to  tlie  meaning  of  the  terms  employed.  The  only  signed  paper 
here  is  the  letter  of  the  1st  August;  it  has  no  reference  to 
any  other  *  document  which  cannot  therefore  be-  incor-  *485 
porated  with  it.  Boydell  v.  Drummond;  ^  Kenworthy  v.  Scho- 
field  ;^  Hinde  v.  Whitehouse;^  JSolmes  v.  Mitchell.^  In  Blackburn 
on  '^  Contract  of  Sale,"  this  is  stated  as  the  result  of  all  the  author- 
ities, many  of  which  are  there  cited. 

Now  here  the  letter  of  1st  August  stands  alone  ;  it  merely  says 
'^  not  insured  "  ;  that  cannot  be  connected  with  the  other  letters, 
and  the  whole  together  made  a  signed  contract  by  such  connec- 
tion, for  they  do  not  refer  to  each  other.  Nor  can  parol  evidence 
be  given  to  show  what  ought  to  be  taken  as  the  intention  of  the 
parties  in  writing  the  words  '^  not  insured." 

Those  words  are  not  words  of  a  technical  nature  having  a  par- 
ticular meaning,  and  therefore  requiring  explanation,  but  are 
ordinary  words,  used  here  in  their  ordinary  signification.  That 
has  the  effect  of  leaving  the  conveyance  of  these  marbles  to  the 
operation  of  the  common  law.  There  is  therefore  no  contract 
specifically  binding  the  parties,  and  the  conditions,  if  they  are  at 
all  to  be  taken  into  consideration,  are  not  reasonable. 

Mr.  Phipson  and  Mr.  Quxiin^  for  the  defendants  in  error.  —  The 
discussion  on  the  4th  plea  raises  the  question  whether  a  condition 
limiting  the  liability  of  the  defendants  can  be  imposed,  and  its 
adoption  constitute  a  special  contract,  and  on  the  5th  plea,  whether 
the  condition  here  imposed  is  reasonable. 

But  for  the  17  &  18  Vict.  c.  81,  the  condition  thus  im- 
posed and  adopted  would  have  been  valid.  Before  the  •I  * 486 
Wm.  4,  c.  68,  public  notices  were  of  themselves  binding  ; 
that  statute  rendered  assent  to  them  necessary.  That  shows  that 
up  to  the  recent  Act,  the  defendants  might  have  limited  their 
liability  by  notice,  if  thej  brought  home  knowledge  of  it  to  the 
party.  Here  the  plaintiff,  by  his  agents,  had  full  knowledge  of 
the  condition  as  to  insurance,  and  by  the  letter  of  the  1st  August 
declared  his  willingness  to  take  on  himself  the  risk,  expressly 

*  11  East,  142.     See  Ridgway  v.  Wharton,  6  H.  L.  Cas.  2SS,  and  Fitzmaurice 
V.  Bayley,  9.  H.  L.  Cas.  78. 

*  2  B.  &  C.  946.  •  7  C.  B.  N.  S.  861. 

*  7  East,  558. 
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directing  that  the  goods  should  be  forwarded  ^'  not  insured.'* 
That  letter  constituted  a  special  contract,  being  in  fact  a  written 
acceptance  of  the  conditions  of  which  the  plaintiff  had  had  notice. 
That  reduces  the  question  to  the  single  point  whether  the  con- 
dition here  is  reasonable.  It  is  reasonable;  the  purpose  of  the 
later  Act  is  simply  to  prevent  such  conditions  as  would  exempt 
companies  from  liability,  even  in  case  of  negligence.  In  all  other 
respects  the  carrier  has  a  right  to  say  what  he  will  carry,  and  to 
what  places,  and  under  what  conditions.  He  may  refuse  to  carry 
gold.  Before  this  statute,  a  notice  of  terms  on  which  alone  a 
company  would  convey  fish,  terms  which  relieved  the  company 
from  all  liability,  was  proved  to  have  been  served  on  the  plaintiff, 
and  after  that  he  sent  fish  to  be  carried ;  he  was  held  bound  by 
the  terms,  Walker  v.  The  York  and  North  Midland  Railway  Com- 
pany.^ By  a  general  notice  expressly  brought  home  to  the  knowl- 
edge of  the  party,  companies  might  have  exempted  themselves 
even  in  case  of  negligence.  The  Legislature  designed  to  alter 
that,  but  not  to  take  away  the  right  of  making  conditions  of  a  special 
kind.  The  proviso  in  the  7th  section  itself  recognises,  in  terms, 
the  possible  existence  of  special  conditions,  and  says  nothing 
*  487  of  what  shall  be  their  terms.  *  They  must,  of  course,  con- 
sist of  stipulations  made  oh  one  side  and  accepted  on  the 
other ;  stipulations  privately  agreed  on  between  the  parties.  All 
that  the  proviso  requires  is,  that  every  contract  shall  be  in  writing, 
and  shall  be  signed.  But  that  is  distinguished  from  conditions  of 
which  the  company  may  give  public  notice,  and  as  to  which  the 
restriction  is,  that  they  shall  be  subject  to  the  opinion  of  the  Judge 
that  they  were  reasonable.  No  such  opinion  is  to  be  expressed 
where  the  party  has  entered  into  a  distinct  contract. 

Of  course,  wherever  there  are  conditions  which  are  required  to 
be  assented  to,  the  argument  will  be  used  that  they  form  a  special 
contract.  That  seems  to  raise  a  difficulty  against  the  defendants 
in  the  present  case,  but  the  difficulty  is  not  real.  The  7th  section 
has  drawn  a  clear  distinction  between  such  general  conditions  so 
assented  to,  and  a  spqcial  contract.  As  to  this  special  contract, 
the  question  of  reasonableness  does  not  exist ;  that  question  ap- 
plies only  to  those  conditions  which  are  the  subject  of  the  first 
proviso  of  the  section.  Nicholson  v.  2%e  Oreat  Western  Bailwatf 
Company  ^  affords  an  illustration  ;  there  the  question  was  as  to  the 

1  2  Ellis  k  B.  76j0.  >  6  C.  B.  K.  S.  866. 
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reasonableness  of  general  conditions,  which  had  the  effect  of  giv- 
ing to  a  large  and  constant  customer,  and  because  he  was  so,  ad- 
vantages that  a  small  and  occasional  customer  could  not  enjoy.  In 
another  case,  the  question  was  whether  a  condition  that  a  company 
would  not  be  responsible  for  damage  to  fish,  arising  from  delay  in 
the  carriage,  was  reasonable ;  Beal  v.  The  South  Devon  Compantf.^ 
In  both  cases  the  Court  held  such  conditions  to  be  reasonable.  In 
M^ManiLS  v.  The  Lancashire  and  Yorkshire  Railway  Com" 
fany^  Mr.  Justice  Erie  pointedly  drew  *  the  distinction  be-  *  488 
tween  the  duties  of  carriers  under  special  contracts  and 
under  their  ordinary  common-law  liabilities,  and  the  conditions 
which  might  restrict  them.  Where  special  contracts  exist,  those 
common-law  liabilities  altogether  cease.  Where  conditions  are 
imposed  by  the  company,  if  they  are  unreasonable,  they  cannot  be 
sustained ;  but  where  special  contracts  are  made,  that  question  of 
reasonableness  does  not  arise.  As  to  such  contracts,  the  statute 
only  requires  that  they  shall  be  in  writing,  and  be  signed  ;  not  that 
their  reasonableness  shall  be  afterwards  a  subject  for  jconsideration. 
That  was  the  distinction  on  which  Mr.  Justice  Erie's  judgment 
proceeded,  and  it  is  the  true  distinction. 

The  4th  proviso  in  the  section  has  no  reference  to  the  1st ;  they 
are  wholly  unconnected.  It  was  with  reference  to  the  reasonable- 
ness of  the  condition  alone  that  the  case  of  M'Manus  was  decided. 
It  might  be  right  as  to  the  reasonableness  of  the  condition,  but  it 
was  clearly  erroneous  as  applying  the  question  of  reasonable  or 
not  reasonable  to  a  special  contract.  There  the  condition  imposed 
amounted  to  an  exemption  of  the  company  from  any  liability,  even 
though  the  damage  should  be  caused  by  negligence,  and  the  Court 
thought  that  that  was  unreasonable ;  but  that  does  not  show  that  a 
special  contract  to  that  effect  might  not  be  made.  In  the  judgment 
in  that  case.  Lord  Hale's  opinion  ^  is  referred  to,  that  '^  a  carrier 
may  make  a  caution  for  himself" ;  that  is,  he  may  make  conditions 
against  the  wilLof  the  public.  If  he  now  does  so,  by  promulgat- 
ing general  rules,  and  if  those  conditions  are  acceded  to,  the  Court 
niay  still  judge  of  their  reasonableness ;  bait  they  do  not  consti- 
tute a  special  contract,  which  is  the  thing  dealt  with  by  the  4ih 
proviso  of  the  section.  A  contract  is  tlie  result  of  the 
niutual  *  will  of  two  parties,  which  is  not  the  case  where    *  489 

^  5  H.  &  N.  S75.  •  Morse  v.  Slue,  1  Yentr.  238. 

>  4  H.  &  N.  827,  386. 
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general  conditions  are  imposed,  and  by  an  individual  acceded  to. 
[Lord  Broughab^.  —  What  is  the  difference  between  conditions 
imposed  and  acceded  to,  and  a  contract?]  Generally  speaking, 
there  would  be  no  difference,  but  this  statute  creates  the  differ- 
ence. Conditions  imposed  and  accepted  were  not  intended  to  be 
treated  as  constituting  a  contract  within  the  meaning  of  the 
statute  ;  they  are  made  the  subjects  of  separate  legislation  in  two 
distinct  and  unconnected  provisoes. 

The  reasonableness  of  the  conditions  may  be  judged  of  at  the 
trial,  but  there  is  no  provision  for  exercising  such  judgment  where 
a  special  contract  has  been  duly  signed  under  the  4th  proviso  of 
the  7th  section.  The  condition  here  was  reasonable,  Beal  v.  The 
Sovth  Devon  Railway  Company}  It  no  more  excludes  liability  for 
negligence  than  did  the  condition  in  Sdrrison  v.  The  Brighton 
Railway  Company^  where  the  company  was  held  entitled  to  refuse 
to  carry  dogs  above  the  value  of  6Z.,  without  their  value  being 
declared,  and  payment  made  accordingly. 

Then  as  to  the  4th  plea,  which  alleges  that  there  was  a  contract 
in  writing,  duly  signed.  The  defendants  contend  that  that  plea 
was  proved  in  fact.  The  letter  of  the  1st  August  is  truly  said  to 
constitute  the  contract.  In  that  letter  was  a  direction  duly  signed 
on  behalf  of  the  plaintiff,  to  forward  the  marbles  "  not  insured.'' 
What  is  the  meaning  of ''  not  insured  "  ?  It  miist  be  taken  with 
reference  to  the  other  facts  of  the  case,  which  show  that  the  whole 
matter  of  insurance  was  fully  understood  by  the  plaintiff,  and  in 
writing  assented  to  and  adopted  by  him.  The  correspondence 
which  had  previously  taken  place  was  material  in  this  view 
*  490  of  the  case,  and  *  was  admissible  to  give  a  meaning  to  that 
letter.  The  phrase  "not  insured,"  taken  with  the  other 
words  of  the  letter,  means  —  send  the  marbles  at  our  risk,  free 
from  your  liability  as  a  common  carrier,  you  not  being,the  insurer. 
That  might  not  relieve  the  defendants  from  liability  for  negligence, 
but  it  would  relieve  them  from  any  thing  short  of  negligence, 
Riley  v.  Homef  wliere  the  principles  regulating  a  carrier's  liability 
were  fully  discussed.  [Lord  Wensleydale.  —  Your  argument  is, 
that  on  this  plea  the  defendants  are  exempt  from  all  liability  as 
insurers;  but  that  is  not  the  plea  here.]  The  plea  is  founded 
upon  Wyld  v.  Pickfordf  where  the  action,  as  here,  being  founded 

'  5  H.  &  N.  875.  »  5  Bing.  217. 

•  2  Best  «c  S.  12?,  162.  •  8  M.  &  W.  44». 
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on  a  breach  of  duty  ex  contractu^  the  allegation  in  the  plea  of  a 
special  contract  was  held  sufficient. 

The  meaning  of  the  word  "  insured,"  if  not  ascertainable  in  any 
other  way,  may  be  ascertained  by  the  course  of  dealing  between 
the  parties,  Hutchison  v.  Bowker^  and  Oahay  v.  Lloyd^  as  to  con- 
tracts; and  Qold%hede  v.  Swan?  and  Bainbridge  v.  Wade^  as  to 
guaranties.  In  like  manner  in  cases  of  wills,  particular  words 
have  been  allowed  to  be  explained  by  evidence,  so  as  to  show  what 
was  the  intention  of  the  testator.  Doe  v.  Htscocks  ;  *  Macdonald  v. 
LongboUom,^ 

Mr.  Gordon  Allan  replied. 

The  following  questions  were  ordered  to  be  put  to  the  Judges :  — 

First.    Is    the  condition,  that    the   company  should    not  be 
responsible  for  injury  to  the  goods  (that  is,  the  marbles), 
*  unless  the  same  were  declared  and  insured  according  to    *491 
their  value,  a  just  and  reasonable  condition  within  the  true 
intent  and  meaning  of  the  17  &  18  Vict.  c.  31  §  7  ? 

Secondly^  Is  the  plaintiff  entitled  to  have  the  verdict  entered 
for  him  upon  the  4th  plea  ? 

Thirdly.  Is  the  plaintiff  entitled  to  have  the  verdict  entered  for 
him  upon  the  5th  plea  ? 

April  U. 

Mb.  Justice  Blackburn.  —  My  Lords,  the  answers  to  be  given 
to  the  questions  put  by  your  Lordships,  in  my  opinion,  to  a  great 
extent  depend  upon  the  true  construction  of  the  7th  section  of  the 
Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  81). 

That  enactment  affects  the  whole  of  the  very  extensive  traffic 
carried  on  the  railways  and  canals  of  the  United  Kingdom.  Ques- 
tions upon  it  daily  arise.  In  general  the  sums  in  dispute  are  so 
small  that  the  question  is  determined  in  the  County  Courts,  not 
subject  to  appeal,  further  than  to  one  of  the  superior  Courts.  But 
there  have  been  already  four  cases  originating  in  the  superior 
Courts,  and  brought  in  error  into  the  Exchequer  Chamber.    These 

»  5  M  &  W.  585.  *  16  Q.  B.  89. 

■  8.  B.  &  C  798.  •  5  M  &  W.  868. 

*  1  Excli.  154. 

*  1  £1118  &  £.  977,  987.  See  Ricketts  v.  Turqaand^  1  H.  L.  Cas.  472. 
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four  cases  are  M'ManuB  v.  Lanccuhire  and  Yorkshire  Railway  Com- 
pany ^^  decided  by  the  Exchequer  Chamber  in  1859  ;  Peek  v.  North 
Staffordshire  Railway  Company^  decided  by  the  Exchequer  Cham- 
ber in  1860,  and  now  before  your  Lordships ;  Harrison  v.  Ixmdon 
and  Brighton  Railway  Company?  decided  by  the  Exchequer  Cham- 
ber in  February,  1862 ;  and  Beal  v.  South  Devon  Railway  Com- 
pany? which  has  been  argued  in  the  Court  of  Exchequer  Cham- 
ber, but  on  which  no  judgment  has  yet  been  delivered  by 
*  492 .  that  Court.  *  The  result  of  these  cases  has  been  to  show 
that  there  exists  a  great  diversity  of  opinion  amongst  the 
judges  as  to  what  is  the  effect  of  the  enactment ;  so  great  that  the 
law  cannot  be  considered  as  settled. 

This  is  the  first  time  in  which  any  questions  upon  the  subject 
has  come  before  this,  the  ultimate  Court  of  Appeal ;  and  as  your 
Lordships'  decision,  so  far  as  it  shall  extend,  will  conclusively  fix 
the  law,  unless  and  until  the  Legislature  again  intervenes,  the  im- 
portance of  the  present  case  is  very  great,  although  the  sum  in 
dispute  is  not  large. 

The  Railway  and  Canal  Traffic  Act,  1854,  was  passed  in  con- 
sequence of  disputes  between  the  companies  and  their  customers, 
which  has  led  to  much  litigation,  resulting  in  a  series  of  decisions 
fixing  the  law  in  such  a  manner  that  the  Legislature  thought  fit  to 
intervene. 

In  HeydmCs  Case?  Lord  Coke  says,  that  it  was  resolved,  '^  that 
for  the  sure  and  true  interpretation  of  all  statutes  in  general  (be 
they  penal  or  beneficial,  restrictive  or  enlarging  of  the  common 
law),  four  things  are  to  be  discerned  and  considered.  1st.  What 
was  the  common  law  before  the  making  of  the  Act  ?  2d.  What 
was  the  mischief  and  defect  for  which  the  common  law  did  not 
provide  ?  3d.  What  remedy  the  Parliament  hath  resolved  and 
appointed  to  cure  the  disease  of  the  commonwealth  ?  And,  4th, 
The  true  reason  of  the  remedy.  And  then  the  office  of  all* the 
judges  is  always  to  make  such  construction  as  shall  suppress  the 
mischief  and  advance  the  remedy."  Independently  of  the  high 
authority  of  Lord  Coke,  I  think  there  is  much  reason  in  this; 
and,  in  conformity  with  the  spirit  of  those  resolutions,  I  shall 
proceed  to  examine  what  was  the  state  of  the  law  just  before 

»  4  H.  &  N.  827.  *  5  H.  &  N.  875. 

>  Ellis,  B.  &  £.  958,  986.  •  9  Bep.  7  5. 

•  2  Best  &  S.  122,  152. 
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*  the  lOtli  July,  1854,  on  which  day  the  Railway  and  Canal    *  493 
Traffic  Act  received  the  Royal  assent. 

At  the  common  law  a  carrier  who  received  goods  as  such  was 
responsible  for  every  injury  occasioned  to  them  by  any  means 
except  the  act  of  God  or  of  the  Queen's  enemies.  He  was  also 
bound  to  receive  goods  tendered  to  him  for  carriage,  and  was 
liable  to  an  action  if  he  refused  to  receive  them  without  reasonable 
excuse ;  and  such  an  action  may  still  be  maintained ;  Crouch  v. 
London  and  JSforihweBtem  Railway  Company}  But  many  years 
ago  a  practice  began  by  which  carriers  sought  to  restrict  their 
liability  by  giving  notice  that  they  would  not  be  answerable  for 
loss,  except  on  conditions  limiting  the  extent  of  their  common-law 
liability  as  carriers.  The  effect  of  such  a  notice  is  discussed  in 
Oibbon  V.  Poynton^  decided  in  1769.2  It  is  apparent  from  that 
case  that  the  practice  was  not  then  new,  though  I  cannot  find 
when  it  first  -arose.  After  1769,  and  before  23d  July,  1830,  when 
the  first  Carriers'  Act  (11  Geo.  4,  A  1  Wm.  4,  c.  68)  received  the 
Boyal  assent,  the  cases  on  carriers'  notices  are  very  numerous. 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Law  of  Bail- 
ments *  (published  in  1832,  after  the  Carriers'  Act,  but  in  America, 
where  that  Act  had  no  effect),  states,  as  I  think  accurately,  what 
was  the  effect  of  the  decisions  up  to  the  time.  "  It  was,"  says  he, 
^^  formerly  a  question  of  much  doubt  how  far  common  carriers  on 
land  could  by  contract  limit  their  responsibility,  upon  the  ground 
that,  exercising  a  public  employment,  they  are  bound  to  carry  for 
a  reasonable  Compensation,  and  have  no  right  to  change  their  com- 
mon-law rights  and  duties.  And  it  was  said  that,  like  innkeepers, 
they  are  bound  to  receive  and  accommodate  all  persons,  as 
far  as  they  *may,  and  could  not  insist  upon  special  and  *494 
qualified  terms.  The  right,  however,  of  making  such 
qualified  acceptances  by  common  carriers  seems  to  have  been 
asserted  in  early  times.  Lord  Coke  declared  it  in  a  note  to  South- 
cote^B  Ca%e^  and  it  was  admitted  in  Mor%e  v.  Slue.  It  is  now  fully 
recognised  and  settled  beyond  any  reasonable  doubt."  So  far  the 
passage  is  cited  and  adopted  in  the  judgment  of  the  Court  of  Com- 
mon Pleas  in  Austin  v.  Manchester^  ^c.  Railway  Company^  a 
case  decided  in  1850,  to  which  I  shall  hereafter  have  to  call  atten- 

>  14  C.  B.  265.  •  4  Rep.  84. 

•  4  Burr.  2299.  •  10  C.  B.  478. 

'  Section  649. 
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tion  ;  and  so  far  I  think  this,  according  to  the  decisions  subsequent 
to  1832,  still  remained  law  in  1854,  when  the  Railway  and  Canal 
Traffic  Act  was  passed.  But  Mr.  Justice  Story  proceeds  to  say  : 
"  Still,  however,  it  is  to  be  understood  that  common  carriers  can- 
not by  any  special  agreement  exempt  themselves  from  all  responsi- 
bility, so  as  to  evade  altogether  the  salutary  policy  of  the  common 
law.  They  cannot,  therefore,  by  a  special  notice  exempt  them- 
selves from  all  responsibility  in  cases  of  gross  negligence  and 
fraud,  or,  by  demanding  an  exorbitant  price,  compel  the  owner  of 
the  goods  to  yield  to  unjust  and  oppressive  limitations  of  their 
rights.  And  the  carrier  will  be  equally  liable  in  case  of  the  fraud 
or  misconduct  of  his  servants,  as  he  would  be  in  case  of  his  own 
personal  fraud  or  misconduct." 

In  my  opinion,  the  weight  of  authority  was  in  1832  in  favour  of 
this  view  of  the  law,  but  the  cases  decided  in  our  Courts  between 
1832  and  1854  established  that  this  was  not  law,  and  that  a  carrier 
might  by  a  special  notice  make  a  contract  limiting  his  responsi- 
bility even  in  the  cases  here  mentioned,  of  gross  neligence,  mis- 
conduct, or  fraud  on  the  part  of  his  servants ;  and,  as  it  seems  to 
me,  the  reason  why  the  Legislature  intervened  in  the  Rail- 
*  495  way  *  and  Canal  Traffic  Act,  1854,  was  because  it  thought 
that  the  companies  took  advantage  of  those  decisions  (in 
Story's  language),  "  to  evade  altogether  the  salutary  policy  of  the 
common  law."  Such  is  my  opinion ;  but  to  maintain  it  I  must 
examine  the  cases  in  more  detail. 

Before  doing  so,  however,  I  must  observe  that  Story's  expres- 
sions are,  that  the  carriers  might  by  "  contract "  or  by  "  special 
agreement"  limit  their  liability,  —  expressions  showing,  I  think, 
that  his  idea  was  that  conditions  in  a  notice  operated  by  way  of 
agreement  or  contract. 

Mr.  Justice  Erie,  in  his  judgment,  dissenting  from  that  of  the 
majority  of  the  Judges  of  the  Exchequer  Chamber,  in  M'Manus  y. 
2%e  Lancashire  and  Yorkshire  Railway  Company^  contends  at  some 
length  that  this  is  a  mistake,  and  that  conditions  operated  as  re- 
strictions on  the  public  profession  of  the  carrier,  and  not  as  parts 
of  a  contract.  Before  the  Carriers'  Act  (11  Geo.  4,  and  1  Wm.  4 
c.  68)  this  might  have  been  plausibly  contended,  but  if  it  had  been 
80,  as  it  seems  to  me,  it  would  have  followed  that  it  was  not  neces- 
sary to  show  that  the  notice  was  brought  home  to  the  individual 
customer ;  for  if  the  carrier  was  exempted  from  the  common-law 
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liability  on  the  ground  that  his  public  profession  was  only  to  be  a 
carrier,  subject  to  conditions  imposing  a  restricted  liability,  no  one 
could  have  a  right  to  charge  him  as  a  carrier  with  general  liability, 
unless  it  could  be  shown  that  the  carrier  had  so  acted  towards  the 
individual  suing  him  as  to  induce  that  individual  to  employ  him 
on  the  supposition  that  he  was  a  carrier  professing  unlimited  liabil* 
ity.     Under  such  circumstances,  the  carrier  would  be  precluded, 
as  against  that  particular  individual,  from  setting  up  the  con- 
ditions.   In  no  other  way,  as  far  as  I  can  see,  could  he  be  charged 
on  this  supposition,  merely  because  the  customer  was  not 
informed  of  the  restriction.     But  in* Kerry.  Willan,  de-    *496 
cided  in  1817,^  and  I  think  in  all  the  subsequent  cases,  it. 
was  held  that  the  notice,  to  be  effectual,  must  be  brought  home  to 
the  particular  customer,  which,  in  my  opinion,  shows  that  the  con- 
dition operated  entirely  by  way  of  contract,  and  not  by  way  of 
restriction  on  the  public  profession.     So  completely  was  the  neces- 
sity of  bringing  the  notice  home  to  the  particular  party  established, 
that  Mr.  Smith,  in  the  first  edition  of  his  Leading  Gases  (which 
was  published  in  1837),  says,  **  If  this  notice  was  not  communi- 
cated to  the  employer,  it  was,  of  course,  ineffectual."    And  this 
expression  of  the  self-evident  nature  of  the  proposition  has  been 
allowed  to  stand  in  all  the  editions  of  his  work,  without  remark  or 
qualification  by  any  of  his  very  learned  editors.     Mr.  Smith  pro- 
ceeds to  add,  *'  But  if  it  could  be  brought  home  to  his  knowledge, 
it  was  looked  upon  as  incorporated  into  iiis  agreement  with  the 
carrier,  and  he  became  bound  by  the  contents."   That  very  learned 
gentleman  evidently  considered  that  at  the  time  when  he  wrote 
(^1837)  it  had  become  settled  that  the  notice  operated  as  a  special 
contract  with  those  to  whom  it  was  brought  home,  and  not  as  a 
public  condition  limiting  the  profession  of  the  carrier. 

However  much  tliis  might  have  been  open  to  question  before  the 
first  Carriers'  Act  (11  Geo.  4,  and  1  Wm.  4,  c.  68),  it  seems  to 
me,  with  all  deference  to  those  who  hold  the  opposite  opinion,  to 
be  incontrovertible  after  that  Act.  By  that  Act,  after  giving,  by 
the  first  three  sections,  effect  to  public  notices  restricting  the  lia- 
bility of  carriers  as  to  certain  articles,  it  is  by  the  4th  section 
provided  that  from  and  after  the  1st  of  September,  1830,  ^^  no 
public  notice  or  declaration  heretofore  made,  or  hereafter 
*  to  be  made,  shall  be  deemed  or  construed  to  limit  or  in    *  497 

^  6  M.  &  S.  160. 
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any  wise  affect,  the  liability  at  common  law''  of  any  carrier; 
but  every  such  carrier  shall,  except  as  to  goods  brought  within 
that  Act,  be  liable  as  at  the  common  law,  ^'  any  public  notice  or 
declaration  by  them  made  and  given  contrary  thereto,  or  in  any 
wise  limiting  such  liability  notwithstanding."  By  section  6  it  is 
provided  that  nothing  in  that  Act  should  ^*  affect  any  special  con- 
tract between  such  carrier,"  and  any  other  parties  for  the  convey- 
ance of  goods  and  merchandise.  It  certainly  seems  to  me  that, 
whatever  might  have  been  the  case  before  this  enactment,  it  is 
clearly  enacted  that  no  condition  shall  in  future  operate  merely  as 
being  a  public  condition  or  public  declaration,  and  that,  to  be 
effectual  at  all,  it  must  be  incorporated  in  a  special  contract 

In  Wi/ld  V.  Picltford^  decided  fn  1841,  the  question  before  the 
Court  arose  on  demurrer.  The  first  count  was  against  the  defend- 
ants, for  a  breach  of  duty  as  carriers,  in  not  taking  proper  care  of 
maps,  which  they  had  received  to  be  carried.  The  second  count 
was  in  trover.  To  the  first  count  was  a  plea  that,  "  at  the  time  of 
the  delivery  to  the  defendants  of  the  maps,  they  gave  notice  to  the 
plaintiffs,  and  plaintiffs  had  notice  that  the  defendants  would  not 
be  responsible  for  loss  or  damage  done  "  (inter  alia)  ^^  to  maps,  un- 
less insured  and  paid  for  at  the  time  of  the  delivery  to  the  defend- 
ants ;  and  that  defendants  accepted  the  maps  under  the  terms 
and  conditions  of  the  notice,  and  no  others,  as  the  plaintiffs  at  the 
time  knew  ;  and  that  they  were  not  paid  for  or  insured."    There 

was  a  similar  plea  to  the  count  in  trover,  averring  that  the 
*  498    conversion  was  a  loss  by  a  misdelivery  *  through  mistake 

and  inadvertence.  To  these  pleas  was  a  demurrer. 
The  judgment  was  delivered  by  Baron  Parke,  after  some  time 
had  been  taken  to  consider ;  and  it  has,  I  believe,  always  been  con- 
sidered as  one  of  great  authority.  The  Court,  after  first  stating 
the  argument  of  counsel,  that  fraud  was  not  alleged  at  all,  and 
that  a  special  contract  was  at  all  events  not  sufBciently  alleged, 
said :  *^  We  agree  that  if  the  notice  furnishes  a  defence,  it  must 
be  either  on  the  ground  of  fraud,  or  of  a  limitation  of  liability  by 
contract,  which  limitation  it  is  competent  for  a  carrier  to  make, 
because  being  entitled  by  common  law  to  insist  on  the  full  price 
being  paid  beforehand,  he  may,  if  such  price  be  not  paid,  refuse  to 
carry  them  upon  the  terms  imposed  by  the  common  law,  and  insist 
upon  his  own,  and  if  the  proprietor  of  ilie  goods  still  chooses  that 

>  S  M.  &  W.  443. 
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they  should  be  carried,  it  must  be  on  those  terms.  And  probably 
the  effect  of  such  a  contract  would  be  only  to  exclude  certain  losses, 
leaving  the  carrier  liable,  as  upon  the  custom  of  England,  for  the 
remainder.  It  seems  to  us,  however,  that  in  the  present  case 
there  is  a  sufficient  allegation  of  such  a  special  contract."  The 
judgment  then  proceeds  to  support  the  plea  to  the  first  count. 

This  seems  to  me  to  show  very  strongly  that  (independently  of 
Statute  11  Geo.  4,  and  1  Wm.  4,  c.  68,  which  was  not  referred  to 
in  Wyld  v.  Pickford)  a  condition  or  declaration  was  t^onsidered  to 
operate  only  as  being  incorporated  in  a  special  contract.  The 
judgment,  however,  was,  that  the  plea  to  the  court  in  trover  was 
bad.  This  was  on  the  ground  that,  on  the  weight  of  authority, 
a  notice  in  the  terms  stated  in  the  plea,  viz.  that  the  carriers 
^'  would  not  be  responsible  for  loss  or  damage  done  to 
^'  goods,"  unless  insured,  did  not  make  *  the  carrier  irre-  *  499 
sponsible  for  every  loss,  but  only  for  such  as  occurred  with- 
out negligence,  whether  gross  or  ordinary,  and  the  inadvertent 
misdelivery  admitted  on  the  plea  might  be  even  grossly  negligent, 
though  inadvertent.  This  was  in  conformity  with  the  latter  part 
of  the  section  from  Story  on  Bailments,  which  I  have  already  cited 
[antej  p.  493]  ;  but  it  differs  from  him  in  this,  that  Story  seems  to 
me  to  consider  that  a  condition  so  expressed  as  to  manifest  an  in- 
tention to  exempt  the  carrier  from  liability  for  gross  negligence^ 
was  void  in  law,  whilst  the  judgment  in  Wyld  v.  Pickford  seems 
to  me  to  proceed  on  the  ground  that  the  authorities  bound  the 
Court  to  put  a  construction  on  the  terms  of  the  notice,  that  the 
carrier  ^'  would  not  be  responsible  for  loss  or  damage,"  making 
them  mean,  would  not  be  responsible  for  loss  or  damage  unless 
caused  by  negligence.  This  certainly  seems  to  me  not  the  natural 
meaning  of  the  words,  or  the  sense  in  which  they  would  be  under- 
stood, either  by  a  carrier  or  his  customer ;  and  though  the  weight 
of  authority,  might,  at  the  time  when  Wyld  v.  Pickford  was  de- 
cided, compel  one  of  the  Courts  below  to  put  this  forced  meaning 
on  the  words,  I  think  your  Lordships  would  hardly  even  then  have 
considered  yourselves  bound  to  do  so. 

But  in  the  subsequent  case  of  Sirtixm  v.  Dihbin^  in  1842,  this 
matter  had  to  be  considered.  There  the  action  was  against  a  car- 
rier for  the  negligent  loss  of  silk  above  the  value  of  10/.  The 
plea  set  up  the  Carriers'  Act,  by  which  the  carriers  are  ^^  not  ta  be 

M  Q.  B.  646. 
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liable  for  the  loss  of  or  injury  to  "  (inter  cUia)  silk,  unless  the 
value  be  declared  and  insured. 

The  replication  was,  that  the  loss  was  occasioned  by  gross 
negligence  of  the  carrier.    The  words  in  the  Carriers* 

*  600    *  Act  are  the  same  as  those  in  the  plea  in  Wj/ldv.  Pickfard. 

On  the  demurrer  in  JSinton  v.  Dihbin^  the  question  raised 
was  whether  those  words  were  to  be  construed  as  containing  an 
implied  exception  of  gross  negligence.  The  decision  of  the  Court 
was  that  the  words  were,  in  the  Carriers'  Act,  to  be  understood  in 
their  natural  sense,  as  exempting  the  carriers  from  liability  arising 
from  negligence  as  well  as  from  accident. 

This  decision  has  always  been  acquiesced  in.  I  am  not  aware 
of  any  case  in  which  a  Court  has  subsequently  put  a  construction 
upon  those  words  when  used  in  a  notice  ;  but  it  certainly  seems  to 
me  very  undesirable  that  a  different  effect  should-  be  given  to 
such  words,  when  used  by  a  carrier,  from  that  which  is  given 
to  them  if  used  by  the  Legislature,  or  by  an  ordinary  person. 

It  was  about  the  time  of  the  decision  of  Hinton  v.  Dibbin  that 
railways  came  into  general  use,  and  began  to  supersede  all  other 
modes  of  conveyance.  The  companies  became  in  the  habit  of  im- 
posing conditions  on  their  customers  intended  to  restrict,  and  in 
some  cases  entirely  to  remove  their  liability  to  an  extent  many 
persons  thought  unreasonable.  The  validity  of  such  restrictions 
was  questioned  in  various  actions,  and  the  series  of  decisions  arose 
which  resulted  in  settling  the  law  in  such  a  manner  as  to  cause 
the  Legislature  to  intervene  by  the  Railway  and  Canal  Traffic  Act, 
1854. 

The  first  case  was  that  of  Shaw  v.  York  and  North  Midland 

Railway  Company^  decided  in  1849.    There  the  declaration  was 

against  the  defendants  as  carriers  of  horses.    There  was  a  plea  of 

not  guilty,  and  a  traverse  of  the  allegation  that  the  horses  were 

received  to  be  safely  and  securely  carried.    It  appeared 

*  601    upon  the  trial  that  when  *  the  horses  were  received  by  the 

defendants,  a  ticket  was  given  to  the  plaintiff,  containing 
this  memorandum :  <<  N.  B.  This  ticket  is  issued  subject  to  the 
owners  undertaking  all  risks  of  conveyance  whatsoever,  as  the 
company  will  not  be  responsible  for  any  injury  or  damage,  howso- 
ever caused,  occurring  to  horses  or  carriages  while  travelling,  or 
in  loading  or  unloading."    It  appeared  that  the  injury  to  the  horse 

>  13  Q.  B.  947. 
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in  that  case,  which  caused  its  death,  was  occasioned  by  a  defect  in 
one  of  the  horse-boxes  in  which  plaintiff's  horses  were  placed,  and 
which  defect  was  pointed  out  to  the  defendants'  servants,  who 
tried,  but  unsuccessfully,  to  cure  it.  Baron  Alderson,  before 
whom  the  cause  was  tried,  was  of  opinion  that  the  special  notice 
did  not  exempt  the  defendants  from  the  obligation  to  use  ordinary 
care  ;  and  also,  on  the  authority  of  Lyon  v.  Melh^  that  a  contract 
in  the  terms  of  the  memorandum  was  subject  to  an  implied  excep- 
tion of  injury  arising  from  the  insufficiency  of  the  carriage  pro- 
vided by  the  defendants  ;  and  he  directed  a  verdict  for  the  plain- 
tiff. The  Court  of  Queen's  Bench,  however,  granted  a  new  trial, 
on  the  ground  of  misdirection ;  Lord  Denman,  in  delivering  the 
judgment,  saying,  '^  It  appears  to  us  to  be  clear  that  the  terms  con- 
tained in  the  ticket  given  to  the  plaintiff  at  the  time  the  horses 
were  received,  formed  part  of  the  contract  for  the  carriage  of  the 
horses  between  the  plaintiff  and  defendants,  and  that  the  allega- 
tion in  the  declaration  that  the  defendants  received  the  horses  to 
be  safely  and  securely  carried  by  them,  which  would  throw  the 
risks  of  conveyance  upon  the  defendants,  is  disproved  by  the  mem- 
orandum at  the  foot,  of  the  ticket;  and  the  alleged  duty  of  the 
defendants  safely  and  securely  to  convey  and  carry  the 
horses,  would  not  arise  *  upon  such  a  contract.  It  may  be  *  502 
that,  notwithstanding  the  terms  of  the  contract,  the  {xlain- 
tiff  might  have  alleged  that  it  was  the  duty  of  the  defendants  to 
have  furnished  proper  and  sufficient  carriages,  and  that  the  loss 
happened  from  a  breach  of  that  duty  ;  but  the  plaintiff  has  not  so 
declared ;  but  has  alleged  a  duty  which  does  not  arise  upon  the 
contract  as  it  appeared  in  evidence." 

The  next  case  was  that  of  Au%tin  v.  Manchestery  Sheffield^  and 
lAncolnshire  Railway  Company?  in  1851.  The  declaration  stated 
that  the  defendants  ''  received  the  plaintiff's  horses  to  be  carried 
for  reward,"  from  New  Holland  to  Shoreditch ;  and  then  alleged  a 
case  of  gross  negligence  against  the  defendants'  servants.  There 
was  a  plea  traversing  the  allegation,  that  the  horses  were  received 
as  alleged.  On  the  trial  it  appears  that  the  horses  were  received 
under  a  ticket  signed  by  the  plaintiff,  by  which  the  proprietor  of 
the  horses  took  upon  himself  all  risks  of  conveyance.  The  Court 
of  Queen's  Bench  held  that  the  plea  was  proved,  and  was  good. 
This  case,  like  the  former,  was  decided  on  the  form  of  the  declara- 

^  5  East,  428.  *  16  Q.  B.  600. 
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tioDy  but  it  went  far  to  show  that  in  the  opinion  of  the  Court  of 
Queen's  Bench,  no  good  declaration  could  have  been  proved.  The 
same  plaintiff  brought  another  action  subsequently  in  the  Court  of 
Common  Pleas,  which  I  shall  notice  presently. 

The  next  case  in  order  of  date  was  Chippendale  v.  LemcMhire 
and  Yorkshire  Railway  Company^  decided  in  November,  1851. 
That  was  an  appeal  from  the  County  Court,  which,  as  the  law  then 
was,  was  heard  before  two  Judges  only.  Justice  Coleridge  and 
Justice  Erie.  In  that  case  it  was  held,  in  spite  of  an  able 
^  503  argument  by  the  *  late  Mr.  Cowling,  that  the  condition  in 
the  Lancashire  and  Yorkshire  ticket  protected  them  from 
being  liable  for  any  injury,  even  if  caused  by  a  defect  in  the  car- 
riages. This  being  a  case  in  the  County  Court,  was  decided  with- 
out reference  to  any  forms  of  pleadings. 

The  next  case  was  that- of  Austin  v.  The  Manchester ^  Sheffield j 
and  Lincolnshire  Railway  Company^  decided  in  1852.  There 
the  declaration  (stating  that  there  was  a  ticket  and  its  efiect), 
averred  gross  and  culpable  negligence  in  the  defendants'  ser* 
vants.  These  averments  were  proved  at  the  trial ;  but  the 
Court  of  Common  Pleas  arrested  the  judgment.  The  elaborate 
judgment  delivered  by  Mr.  Justice  Cresswell,  puts  it  on  the 
ground  that  the  question  depended  upon  the  nature  of  the  con- 
tract enterod  into  between  the  parties  in  the  case,  and  that  the 
contract  contained  in  the  ticket  in  that  case,  which  exempted  the 
defendants  from  responsibility  for  damage,  however  caused,  did 
protect  them  from  responsibility  for  the  loss  in  that  case,  arising 
from  the  neglect  of  the  defendants'  servants  on  the  journey, 
"  whether,"  says  the  judgment,  "  it  was  called  negligence  merely, 
or  gross  negligence,  or  culpable  negligence,  or  whatever  epithet 
might  be  applied  to  it,  it  was  within  the  exemption." 

The  next  case  was  that  of  (Jarr  v.  Lancashire  and  Yorkshire 
Railway  Company?  decided  in  May,  1852.  There  the  declaration 
stated  that  the  defendants  had  received  a  horse  to  be  carried  for 
hire  in  a  horse-box  on  their  railway,  subject  to  the  conditions  in  a 
notice  at  the  foot  of  a  ticket  for  the  conveyance  of  the  horse,  in 
these  words :  '*  This  ticket  is  issued,  subject  to  the  owners  un- 
dertaking all  risks  of  conveyance  whatsoever,  as  the 
*  504    *  company  will  not  be  responsible  for  any  injury  or  damage 

^  21  Law  J.  N.  S.  Q.  B.  22.  *  7  Exch.  707. 
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(howsoever  caused),  occurring  to  live  stock  of  any  description 
travelling  upon  the  Lancashire  and  Yorkshire  Railway,  or  in 
their  vehicles."  The  declaration  then  proceeded  to  allege  that 
whilst  the  horse  was  in  the  custody  of  the  defendants,  and  through 
the  improper  conduct  and  gross  negligence,  and  from  want  of 
proper  care  on  the  part  of  the  defendants,  the  horse-box  was  pro- 
pelled on  the  railway  against  certain  trucks,  and  the  horse  thereby 
killed.  The  jury  found  as  a  fact  that  the  accident  was  occasioned 
by  the  gross  negligence  of  the  defendants,  and  this  finding  was  not 
complained  of.    Nevertheless,  the  judgment  was  arrested. 

This  was  certainly  a  very  sCrong  case.  The  gross  negligence  of 
the  defendants  occasioning  a  collision  by  which  a  horse  was  killed 
would  have  afforded  a  cause  of  action  to  the  owner  of  that  horse, 
if  he  had  been  a  stranger  whose  horse  was  casually  there,  or 
even  if  he  had  been,  as  in  Davies  v.  4fann,^  a  wrongdoer,  unless 
by  reasonable  skill  and  diligence  on  his  part  he  could  have  avoided 
the  consequence  of  the  gross  negligence  of  the  defendants.  Yet 
the  Court  of  Exchequer  held,  and  I  think  rightly  held,  that  ;this 
was  a  special  contract  by  which  the  plaintiff  had  taken  upon  him- 
self all  risk,  and  agreed  that  the  company  should  not  be  responsi- 
ble for  any  injury  or  damage,  however  caused ;  and  Baron  Parke 
concluded  his  judgment  by  saying,  ^'  It  is  not  for  us  to  fritter  away 
the  true  sense  and  meaning  of  these  contracts,  merely  with  a  view 
to  make  men  careful.  If  any  inconvenience  should  arise  from 
their  being  entered  into,  that  is  not  a  matter  for  our  interference, 
but  it  must  be  left  to  the  Legislature,  who  may,  if  they 
please,  put  a  *  stop  to  this  mode  which  the  carriers  have  *  505 
adopted  of  limiting  their  liability.  We  are  bound  to  con- 
strue the  words  used,  according  to  their  proper  meaning,  and  ac- 
cording to  the  true  meaning  and  intention  of  the  parties  as  here 
expressed.  I  am  of  opinion  that  the  defendants  are  not  liable." 
In  every  word  of  this  I  thoroughly  concur.  I  think  that  such  was 
the  law  at  the  time  this  judgment  was  given ;  and  I  think  that  the 
Court  was  bound  to  act  upon  it.  But  when  we  come  to  construe 
an  Act  of  Parliament  passed  soon  after  this  decision,  with  a  view 
to  alter  the  law,  and  inquire,  in  the  spirit  of  the  resolutions  in 
H^dorCs  Ca9ej  what  was  the  mischief  and  defect  for  which  the 
law  did  not  provide,  and  what  remedy  the  Parliament  hath  resolved 
and  appointed  to  cure  the  disease  of  the  law,  it  seems  to  me  im- 

^  10  M.  &  W.  546. 
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possible  to  avoid  coming  to  the  conclusion  that  this  judgment  was 
in  the  contemplation  of  the  Legislature. 

One  more  case  occurred  before  the  passing  of  the  Railway  and 
Canal  Traffic  Act,  1854,  to  which  it  is  necessary  to  call  attention. 
In  Walker  y.  York  and  North  Midland  Railway  Company j^  decided 
in  1853,  the  defendants  had  caused  notices  to  be  personally  served 
on  a  number  of  fishermen  at  Scarborough.  By  these  notices,  the 
defendants  declared  that  they  would  not  carry  fish,  except  subject 
to  certain  conditions  limiting  their  responsibility,  and  stated  that 
the  station  clerks  and  servants  of  the  company  had  no  power  to 
alter  these  conditions.  The  fishermen  objected  much  ;  there  was 
somewhat  of  a  riot ;  and  the  notices  were  torn  up.  After  this  the 
plaintiff  sent  fish  by  the  railway.  There  was  a  controversy  at  the 
trial  as  to  whether  he  was  one  of  the  persons  served  with  the 

notice  or  not.  The  Judge  told  the  jurors  that  if  they 
*  506    *  thought  the  plaintiff  was  one  of  those  served  with  the 

notice  they  might  infer  from  that  fact  a  special  contract 
according  to  its  terms ;  and  he  advised  them  to  draw  that  infer- 
ence from  the  receipt  of  the  notice,  and  the  subsequent  sending  of 
the  goods,  unless  in  the  interim  the  plaintiff  had  unambiguously 
refused  to  deliver  the  goods  on  the  terms  of  the  notice,  and  tlie 
defendants  had  acquiesced  in  that  refusal.  The  jury  having  found 
that  there  was  a  special  contract,  the  Court'  of  Queen's  Bench  held 
that  the  direction  had  been  right,  and  the  verdict  was  not  dis- 
turbed. In  this  case  also,  I  think  that  the  Court  was  right ;  but 
there  is  no  doubt  that  many  persons  thought  it  hard  that  a  special 
contract  to  abide  by  a  notice  should  be  inferred  from  the  acts  of  a 
man  who  supposed  himself  to  be  protesting  against  it ;  and  this 
case  also  was,  as  I  conceive,  in  the  contemplation  of  the  Legisla- 
ture, when  passing  the  Railway  and  Canal  Traffic  Act,  1854. 

The  Great  Northern  Railway  v.  MorviUe;^  The  York,  New- 
castkj  and  Berwick  Railway  v.  Crisp  ;  *  Hughes  v.  Crreat  Western 
Company ;  *  and  Slim  v.  Great  Northern  Railway  Company ^^  are 
cases  decided  in  the  course  of  1852, 1853,  and  1854,  in  which  the 
Courts  acted  upon  the  decisions  of  Atistin  v.  Manchester  and  Shef- 
field Railway  Company,  and  Carr  v.  Lancashire  and  Yorkshire 
Railway  Company,    It  is  not  necessary  to  enter  into  the  particu- 

^  2  Ellis  &  B.  750.  *  14  C.  B.  637. 

'  21  Law  J.  N.  S.  Q.  B.  319.  *  14  C.  B.  647. 

•  14  C.  B.  627. 
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lars  of  these  cases,  further  than  to  say  that  their  number  leaves  no 
doubt  that  there  was  dissatisfaction  on  the  part  of  many  persons 
with  the  existing  state  of  tlie  law. 

Now  if  this  be  a  correct  statement  of  the  authorities  be- 
fore 1854  (and  I  am  not  aware  that  I  have  omitted  *  any  *  507 
thing),  we  find  that  by  the  express  enactment  of  the  Legis- 
lature in  11  Geo.  4,  and  1  Wm.  4,  c.  68,  no  public  notice  or  decla- 
ration could  as  such  in  any  ways  affect  the  liability  of  a  carrier  as 
regarded  goods  in  general,  though  special  contracts  might  be 
made  as  at  common  law ;  and  it  had  been  decided  that  such 
notices  or  declarations,  when  brought  home  to  the  customer,  did 
operate  as  being  the  basis  of  a  special  contract  to  carry  on  the 
conditions  contained  in  such  notices.  It  had  also  been  decided 
that  such  conditions,  when  thus  made  part  of  a  special  contract, 
were  binding,  even  when  protecting  the  company  from  responsi- 
bility for  all  loss  or  injury,  however  caused.  It  had  further  been 
decided  that  a  special  contract  ought  to  be  inferred  from  the  act 
of  a  party  sending  goods  after  a  receipt  of  a  notice,  even  where  the 
party  protested  against  the  notice.  And  this  state  of  the  law,  it 
was  alleged  by  many  persons,  was  taken  advantage  of  by  the  rail- 
way companies,  who  had  a  practical  monopoly  of  the  carriage  of 
goods,  and,  it  was  alleged,  abused  their  advantages  so  as  (in  the 
language  of  Story,  already  cited)  ^^  to  evade  altogether  the  salu- 
tary policy  of  the  common  law." 

It  was  under  these  circumstances  that  the  Railway  and  Canal 
TrafiBc  Act,  1854,  was  passed.  The  7th  section  is  in  these  terms. 
[See  anUj  p.  474.] 

The  language  of  this  section  has  been  very  severely  criticised, 
and  I  do  not  attempt  to  defend  it ;  for  the  section  is  very  inarti- 
ficially  framed  ;  and  the  difference  of  opinion  that  has  existed  as 
to  its  construction  shows  that,  when  looked  at  by  itself,  it  is  ob- 
ectire.  But  I  think  that  when  the  previous  state  of  the  decisions 
is  looked  to,  and  the  language  of  the  statute  is  construed,  as  it 
ought  to  be,  with  reference  to  them,  the  intention  of  the  Legisla- 
ture is  clear. 

*  In  Pardington  v.  South  Wales  Railway  Company^  Baron    *  508 
Bramwell  threw  out  an  opinion  that  a  condition  incorpo- 
rated in  a  signed  contract  was  not  within  the  enactment  at  the  be- 
ginning of  the  7th  section.    And  the  same  opinion  has  been  twice 

^  1  H.  &  N.  S92. 
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strenuously  maintained  by  Chief  Justice  Erie,  and  I  believe  is  en- 
tertained by  others.  But  I  think,  when  it  is  borne  in  mind  that 
the  decisions  which  were  complained  of,  and  which  gave  rise  to  the 
legislation,  were  all  of  them  on  the  effect  of  conditions  contained 
in  special  contracts,  and  all,  except  Walker  v.  North  Midland  J2euZ- 
fcay  Company y  on  the  effect  of  conditions  contained  in  signed  con- 
tracts, it  is  impossible  to  suppose  that  the  Legislature  did  not  in- 
tend to  provide  for  such  cases  —  I  think  that  those  who  put  such 
a  construction  on  the  Act  can  hardly  be  said,  in  the  language  of 
Lord  Coke,  in  JSeyd(yri%  Coie^  to  ^'  make  such  construction  as  shall 
suppress  the  mischief  and  advance  the  remedy."  And  if  we  look 
to  the  words  used,  it  seems  to  me,  inasmuch  as  conditions  (as  I 
think)  could  not  operate  unless  contained  in  a  special  contract, 
and  at  all  events,  in  practice,  were  only  made  operative  as  the 
basis  of  a  special  contract,  that  the  language  of  the  Act  by  which 
a  proviso  expressed  to  relate  to  a  special  contract  is  engrafted  on 
an  enactment  in  terms  referring  only  to  conditions,  though  doubt- 
less inartificial  and  ill  expressed,  is  by  no  means  insensible.  In 
truth  it  seems  that  the  intention  of  the  Legislature  was  to  correct 
the  practical  mischief  supposed  to  arise  from  the  decision  in  Carr 
V.  Lancashire  and  Yorkshire  Railway  Company y  that  any  conditions 
made  in  a  contract  with  a  Railway  Company  were  binding  because 
contained  in  a  contract ;  but  to  provide  that  conditions,  if 
*  509  adjudged  to  be  reasonable,  *  might  still  be  made  as  hereto- 
fore ;  and  also,  having  reference  to  the  decision  in  Walker 
V.  York  and  North  Midland  Railway  Company y  to  provide  that  the 
contract  by  which  the  condition  is  made  binding  must  be  express, 
and  signed,  and  not  constructive. 

The  true  construction  of  the  Act  is,  I  think,  that  which  is  very 
clearly  expressed  by  Lord  Chief  Justice  Jervis,  in  delivering  the 
judgment  of  the  Common  Pleas  in  Simons  v.  The  Cfreat  Western 
Railway  Co.^  and  The  London  and  Northwestern  Railway  Co.  v. 
Dunham^  where  he  says,  ^'  The  fair  meaning  of  the  section,  as  it 
seems  to  me,  is  this :  the  first  branch  of  it  declares  that  all  no- 
tices, conditions,  or  declarations  made  and  given  by  the  company 
shall  be  null  and  void,  in  so  far  as  they  go  to  release  the  company 
from  liability  for  loss  of  or  injury  to  goods,  &c.,  in  the  receiving, 
forwarding,  or  delivering  thereof,  occasioned  by  the  neglect  or 
default  of  the  company  or  its  servants.    But  then  it  goes  on  to 

»  18  C.  B.  806,  829.  •  18  C.  B.  826,  829. 
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provide  in  the  next  branch  that  this  shall  not  prevent  the  company 
from  making  such  conditions,  which  shall  be  adjudged  by  the  Court 
or  Judge  before  which  any  question  relating  thereto  shall  be  tried, 
to  be  just  and  reasonable.  And  further,  though  just  and  reasona- 
ble, such  condition  or  special  contract  shall  not  be  binding  unless 
signed  by  the  person  sending  or  delivering  the  goods. 

This  judgment  was  adopted  by  the  majority  of  the  Queen's 
Bench,  in  Peek  v.  North  Staffordshire  BaUway  Company^  and  by 
the  majority  of  the  Exchequer  Chamber  in  M^Manus  v.  Larir 
ecuhire  and  Yorkshire  Railway  Company,  The  Judges  who  con- 
curred in  these  decisions  were  Lord  Campbell,  Lord  Chief  Justice 
Jervis,  Mr.  Justice  Cresswell,  Mr.  Justice  Williams,  Mr.  Justice 
Crompton,  Mr.  Justice  Crowder,  and  Mr.  Justice  Willes ; 
•  certainly  forming  a  very  great  weight  of  authority,  but  *  610 
undoubtedly  there  is  great  authority  on  the  other  side ; 
and  your  Lordships  will  probably  rather  be  influenced  by  what 
you  consider  the  value  of  the  reasons  on  which  the  judgments 
are  founded  than  on  the  names  of  those  who  joined  in  them. 

I  shall  now  proceed  to  answer  your  Lordships'  questions,  assum- 
ing that  I  have  established  that  a  condition  exempting  a  railway 
company  from  liability  for  loss  or  injury  done  to  goods  occasioned 
by  the  neglect  or  default  of  the  company  or  its  servants  is  void, 
unless  it  be  such  as  the  Court,  as  a  matter  of  law,  adjudges  to  be 
reasonable,  and  unless  also  it  is  contained  in  a  signed  contract. 

I  answer  your  Lordships'  first  question  in  the  negative.  I  think 
the  condition  is  not  a  just  and  reasonable  condition  within  the 
meaning  of  the  Act. 

If  the  effect  of  the  condition  was  merely  to  stipulate  that  the 
carriers  should  not  be  responsible  for  any  loss  or  injury  accruing 
to  the  articles  from  accident  (other  than  the  act  of  God  or  the 
Queen's  enemies),  leaving  them  liable  for  all  loss  or  injury  which 
could  be  shown  to  arise  from  their  neglect  or  default,  the  con- 
dition would,  I  think,  be  treasonable,  or  rather  it  would  not  be 
within  the  enactment  which  renders  void  only  those  conditions 
which  limit  the  liability  of  the  company  for  loss  or  injury  oc- 
casioned by  neglect  or  default  on  their  part.  But  I  do  not  think 
that  this  is  the  meaning  of  the  condition.  A  condition  to  that 
effect  w;ould  a£ford  the  company  some  protection,  but  not  much. 
It  would  oblige  the  plaintiff  to  give  some  evidence  of  negligence 
or  default ;  but  such  evidence  can  generally  be  given,  and  when 
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it  was  given,  it  would  be  a  question  for  the  jury.    Now,  the  object 
of  the  companies  is  to  withdraw  the  question  from  the  jury. 

They  say  (I  fear  with  some  truth)  that  the  bias  of  a 
*511    *jury  is  so  decidedly  against  them,  that,  especially  in  the 

County  Courts,  they  do  not  get  impartial  justice.  And 
the  Legislature  has  been  so  far  impressed  by  this,  that  it  is  pro- 
vided that  the  reasonableness  of  the  condition  shall  be  adjudged 
by  the  Court.  I  think  that  those  who  framed  the  condition  in 
the  present  case  intended  to  stipulate  that  the  company  should  not 
be  liable  for  any  loss  or  injury  accruing  in  the  course  of  the  car- 
riage, so  that  there  might  be  no  question  for  the  jury  at  all.  And 
with  this  view  they  have  chosen  the  very  words  used  by  the  Legis- 
lature in  the  first  Carriers*  Act  (11  Geo.  4,  and  1  Wm.  4,  c.  68.) 
Those  very  words  were  determined  in  Hinton  v.  Dtbbin^  to  ex- 
empt the  carrier  from  liability  for  loss  or  injury  occasioned  by 
gross  negligence  of  the  carriers'  servants.  That  decision  was 
come  to  in  1842,  now  twenty  years  ago.  It  has,  I  believe,  been 
uniformly  acted  on  ever  since;  and  I  think  that  when  we  find 
carriers  using  those  very  words  in  a  notice,  we  should  construe 
them  as  intended  to  have  that  efiect ;  and,  independently  of  this, 
I  think  such  must  have  been  the  object  of  their  using  the  words, 
and  the  words  are  such  as  must,  I  think,  have  been  understood 
in  that  sense  by  any  ordinary  person  unacquainted  with  the  de- 
cisions. 

Assuming  that  the  condition  has  this  meaning,  is  it  reasonable  ? 
I  think  that  a  condition  exempting  the  carriers  wholly  from  lia- 
bility for  the  neglect  and  default  of  their  servants  is  primd  facie 
unreasonable.  I  do  not  go  so  far  as  to  say  that  it  is  necessarily  in 
every  case  unreasonable  and  void.  A  carrier  is  bound  to  carry  for 
a  reasonable  remuneration,  and  if  he  offers  tb  do  so,  but  at  the 

same  time  offers  in  the  alternative  to  carry  on  the  terms 
*  512    that  he  shall  have  no  liability  at  all,  and  holds  *  forth  as  an 

inducement  a  reduction  of  the  price  below  that  which 
would  be  reasonable  remuneration  for  carrying  at  carriers'  risk,  or 
some  additional  advantage,  which  he  is  not  bound  to  give,  and 
does  not  give,  to  those  that  employ  him  with  a  common4aw  lia- 
bility, I  think  a  condition  thus  offered  may  be  reasonable  enough. 
For  the  terms  of  a  special  contract  entered  into  by  a  person  who 
has  the  option  of  employing  the  carrier  on  the  terms  of  the  con- 

M  Q.  B.  646. 
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tract,  or  on  the  terms  of  his  undertaking  the  common-law  liability, 
are  necessarily  reasonable  as  regards  the  person  having  that  option. 
Accordingly,  in  Simons  v.  Chreat  Western  Railway  Company} 
where  the  Great  Western  Railway  Company  gave  notice  that  they 
carried  goods  in  general  on  certain  terms,  and  also  that  they 
would  carry  goods  at  special  or  mileage  rates,  it  was  held,  on  this 
principle,  that  the  15th  condition,  which  stipulated  (inter  alia^y 
that  the  company  would  not  be  responsible  for  damage  to  goods 
carried  at  special  or  mileage  rate,  however  caused,  was  valid. 
But  then,  as  it  seems  to  me,  to  bring  a  case  within  this  principle 
it  must  appear  that  the  customer  really  had  an  alternative ;  that  he 
had  power,  if  he  pleased,  to  have  set  his  goods  at  the  ordinary 
rates  and  on  the  ordinary  terms  as  to  liability,  and  having  that 
option  elected  to  send  them  otherwise.  But  in  the  present  case 
there  is  no  such  option ;  the  defendants  refused  to  carry  the  goods 
at  all  unless  the  customer  either  consents  that  they  should  be 
carried  without  liability  for  neglect  or  default,  or  agrees  to  pay 
whatever  amount  they  choose  to  fix  as  an  insurance.  I  do  not 
deny  that  the  carrier's  risk  is  greater  where  the  article  is  fragile 
and  valuable  than  in  other  cases,  and  therefore  the  carrier's 
remuneration  may  be  *  increased  where  the  article  is  of  such  *  513 
a  nature.  But  I  think  that  the  onus  lies  strongly  on  the 
carriers  to  show  that  the  extra  sum  they  demand  is  no  more 
than  is  necessary  to  raise  the  ordinary  charge  to  that  which  is 
reasonable  with  regard  to  the  particular  article.  In  the  present 
case  the  charge  which  the  company  sought  to  impose  was  lOZ.  per 
cent,  on  the  value,  or  21/.  No  attempt  was  made  at  the  trial  to 
show  that  this  was  reasonable ;  probably  because  this  high  charge 
was  intended  to  be  a  deterring  rate,  and  it  was  felt  by  the  com- 
pany's advisers  useless  to  attempt  to  show  the  contrary.  But  at 
all  events  no  evidence  was  given  to  show  that  the  charge  was 
reasonable,  and  I  think  the  onus  of  proving  that  it  was  lay  on  the 
company.  I  cannot,  therefore,  look  upon  this  as  a  case  in  which 
the  defendants  offer  the  customer  a  bond  fide  practical  choice, 
either  to  have  his  goods  carried  in  the  ordinary  way  for  a  reason- 
onable  remuneration,  or  at  his  own  risk  at  a  lower  rate,  but  as  an 
instance  of  what  is  called  by  Story  in  the  passage  cited  by  me 
fonto,  p.  493],  attempting,  by  demanding  an  exorbitant  fine,  to  com- 
pel the  owner  of  the  goods  to  yield  to  unjust  and  oppressive  limi- 

^  18  C.  B.  805,  813. 
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tations  on  his  rights,  and  I  consequently  come  to  the  conclosion 
that  the  condition  is  unreasonable.  This  was  the  view  taken  by 
the  Court  of  Queen's  Bench,  in  Sarruan  ▼•  London  and  Brighton 
BaUway  Company}  The  majority  of  the  Court  of  Exchequer 
Chamber  reversed  that  decision,  and  of  course  in  a  lower  Court  I 
should  be  bound  by  that  authority.  But  here,  in  your  Lordships* 
House,  I  am  not  so  bound ;  and  after  carefully  considering  the 
judgment  of  the  majority  delivered  by  Chief  Justice  Erie,  and 
the  judgment  of  my  brother  Wilde,  who  agreed  with 

*  514    *  the  Queen's  Bench,  I  haye  not  been  able  to  acquiesce  in 

the  opinion  of  the  majority.  I  forbear,  however,  to  enter 
into  the  arguments  there  used,  as  they  are  in  print,  and  your  Lord- 
ships can  refer  to  them.  I  would  only  observe,  that  in  my  view  of 
the  matter  it  is  quite  immaterial  in  this,  as  it  was,  I  think,  in  thai 
case,  whether  the  injury  arose  from  the  neglect  of  the  company  or 
not.  The  condition,  as  I  think,  was  either  void  or  valid  ab  mUiOj 
and  before  the  injury  accrued.  If  it  was  valid,  it  protected  the 
defendants,  even  though  the  injury  was  occasioned  by  their 
neglect;  if  it  was  void,  there  was  nothing  to  relieve  the  de- 
fendants from  their  common-law  liability  as  carriers. 

The  next  question  asked  by  your  Lordships  is,  whether  the  {Jain- 
tiff  is  entitled  to  have  the  verdict  entered  for  him  on  the  fourth 
plea.  Your  Lordships  do  not  ask  whether  Uiat  plea  is  good.  I 
have  already  indicated  in  what  I  have  written,  that  in  my  opinion 
the  plea  ought  to  have  gone  on  to  show  that  the  special  contract 
was  not  only  made,  but  was  reasonable.  In  my  view  of  the  matter, 
however,  this  is  of  no  consequence,  as  I  think  the  plea,  as  pleaded, 
is  not  proved. 

The  substance  of  that  plea  is,  that  there  was  a  special  contract 
signed  by  Greorge  Whittingham  for  Meigh,  who  was  the  person  de- 
livering the  goods  to  the  defendants,  whereby  it  was  agreed  that 
the  defendants  should  not  be  responsible  for  the  loss  or  injury  to 
marbles,  unless  declared  and  insured  according  to  their  value. 
That  the  goods  were  marbles,  and  that  they  were  not  declared  <ur 
insured  by  the  plaintiffs.  In  my  opinon  there  is  ample  evidence 
of  the  averments  that  the  goods  were  marbles,  and  that  the  value 
was  not  declared,  and  that  they  were  not  insured  in  any  sense ; 
and  there  is  evidence,  from  which  the  jury  might,  and  as  I 

*  515    think  ought  to  have  *  found,  that  there  was  an  agreement 

>  2  Best  &  S.  122. 
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or  special  contract  between  the  plaintiff,  through  his  agent, 
Meigh,  and  the  defendants,  that  the  defendants  should  not  be 
responsible  for  loss  or  injury  to  these  marbles,  but  I  think  that 
there  is  no  evidence  that  this  contract  was  in  writing,  or  signed  bj 
any  one. 

The  following  seem  to  me  the  material  parts  of  the  evidence. 
First,  there  is  a  public  notice  by  the  defendants,  that  they  will 
receive,  forward,  and  deliver  goods  solely  subject  to  the  conditions 
thereunder  stated  ;  one  of  those  conditions  being,  ^^  That  the  com- 
pany shall  not  be  responsible  for  the  loss  of  or  injury  to  any 
marbles,"  &c.,  ^^  unless  declared  and  insured  according  to  their 
value."  There  is  evidence  that  Meigh  &  Co.,  who  were  the  agents 
of  the  plaintiff,  and  who,  for  this  purpose,  must  be  considered  as 
identified  with  the  plaintiff,  had  notice  of  this  condition,  and  were 
told  partly  by  word  of  mouth  and  partly  by  letters,  that  the  com- 
pany would  not  accept  the  marbles  in  question  to  be  carried  on 
any  other  terms,  unless  the  plaintiff  would  pay  ten  per  cent,  on 
their  value.  And  then  comes  the  letter  of  the  1st  August,  1857,  on 
which  the  question  turns.  It  is  in  these  terms  [see  anUy  478]. 
There  is  ample  evidence  that  the  signature  of  Meigh  was  affixed  to 
this  letter  by  a  person  having  authority  to  sign  it  for  him,  and 
there  is  ample  evidence  that  Meigh  was  the  person  delivering  the 
goods  to  the  defendants.  The  only  question  therefore  left  is 
whether  the  signing  of  this  letter  was  the  signing  of  a  contract  to 
the  effect  that  the  defendants  should  not  be  responsible  for  loss  or 
injury  to  the  marbles. 

The  letter  is  an  instrument  in  writing,  and  its  construction  is 
for  the  Court  as  a  question  of  law.  I  take  the  law  on  this 
subject  to  be  accurately  stated  in  NeUson  *v.  Sorford^  *616 
where  Baron  Parke  says,  ^^  The  construction  of  all  written 
instrumenb  belongs  to  the  Court  alone,  whoso  duty  it  is  to  con- 
strue all  such  instruments  as  soon  as  the  true  meaning  of  the 
words  in  which  they  are  couched,  and  the  surrounding  circum- 
stances, if  any,  have  been  ascertained  as  facts  by  the  jury ;  and  it 
is  the  duiy  of  the  jury  to  take  the  construction  from  the  Court, 
either  absolutely,  if  there  be  no  words  to  be  construed  as  words  of 
art,  or  phrases  used  in  commerce,  and  no  surrounding  circum- 
stances to  be  ascertained ;  or  conditionally,  when  these  words  or 
circumstances  are  necessarily  referred  to  them." 

^  8  M.  &  W.  828. 
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This  is,  I  believe,  universally  admitted  to  be  an  accurate  state- 
ment of  the  law,  though  difficulty  is  at  times  felt  in  applying  it. 
But  the  true  meaning  of  the  written  instrument,  when  ascertained, 
is  only  one  step  towards  determining  the  question  whether  it  con- 
stitutes a  contract.  If  the  parties  to  an  agreement  have  reduced 
it  to  writing,  that  writing,  at  law,  determines  what  is  the  contract, 
and  evidence  cannot  be  received  to  contradict,  add  to,  subtract 
from,  or  vary  the  terms  of  the  writing.  Even  if  it  be  the  fact  that 
the  contract  has  been  by  mistake  written  down  in  terms  quite 
different  from  those  the  parties  had  really  agreed  on,  the  remedy 
is  to  be  sought  by  a  suit  in  equity  to  reform  the  contract,  not  by 
giving  evidence  to  alter  it.  The  principle  on  which  this  rule  is 
founded  is,  that  the  parties  having  put  the  contract  in  writing, 
have  made  that  writing  the  record  of  the  contract.  By  doing  so 
they  have  superseded  all  previous  negotiations,  and  may  not 
depart  from  the  terms  in  writing.  But  then  there  is  always 
*  517  a  preliminary  *  question  in  each  case  ;  viz.  whether  the  par- 
ticular writing  is  in  that  case  the  written  record  of  the 
contract,  by  which  the  parties  are  bound,  or  whether  it  is  merely 
one  of  the  facts  given  in  evidence,  by  which  the  agreement  between 
the  parties  is  to  be  proved. 

If  the  writing  is  the  contract,  the  Judge  is  bound  to  exclude  all 
evidence  to  show  that  the  real  intention  of  the  parties  to  the  agree- 
ment was  different  from  that  which  appears  on  the  writing,  or,  if 
such  evidence  has  been  received  before  it  appeared  that  the  con- 
tract was  reduced  to  writing,  he  is  bound  to  direct  the  jury  to  dis- 
regard it.  This  is  the  rule  as  to  all  evidence  to  show  what  the 
parties  intended  to  express  in  the  writing,  though  evidence  may  be 
received  to  apply  the  writing  and  enable  the  Court  to  understand 
what  is  the  intention  expressed  by  it. 

This.^  I  think,  is  the  principle  laid  down  by  Sir  James  Wigram 
in  his  celebrated  treatise  on  Extrinsic  Evidence,^  when  he  says  that 
the  distinction  *'  between  evidence  which  is  ancillary  only  to  a 
right  understanding  of  the  words  to  which  it  is  applied,  and 
which  is,  therefore,  simply  explanatory  of  the  words  themselves,  — 
and  evidence  which  is  applied  to  prove  intention  itself  as  an  inde- 
pendent fact,  is  broad  and  palpable  "  ;  and  he  adds  that  ^^  this  dis- 
tinction is  essential  to  a  right  understanding  of  the  subject." 

I  apprehend  that  the  question  whether  there  is  a  contract  in 

*  SecUon  10,  page  9. 
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writing  depends  upon  the  question  whether  the  circumstances  are 
such  as  to  show  that  the  agreement  was  put  into  writing  so  as  to 
supersede  all  previous  negotiations,  and  exclude  all  evidence  of  in- 
tention as  an  independent  fact.  And  this,  as  I  have  already  said, 
is  a  preliminary  question  to  be  decided  by  the  Judge,  not 
as  a  *  matter  in  his  discretion,  but  as  a  mixed  question  of  *518 
law  and  fact ;  and  his  decision  upon  such  a  point  is  open  to 
review  on  such  a  rule  as  the  present.  And  I  propose  now  to  ex- 
amine the  evidence  in  the  .case  with  a  view  to  see  whether  it  ought 
to  have  been  decided  that  this  contract  was  put  in  writing. 

In  deciding  it,  the  nature  of  the  writing  alleged  to  be  the  agree- 
ment is  always  important,  though  not  conclusive.  Now,  looking 
at  the  letter  of  1st  August,  1857, 1  find  in  it  nothing  requiring 
any  parol  evidence  to  explain  the  meaning  of  the  words.  It  is  a 
plain  direction  to  send  the  marbles  '^  not  insured."  That  means, 
in  ordinary  language,  without  paying  any  insurance  money,  or  en- 
tering into  any  contract  of  insurance  respecting  them.  Your 
Lordships  have  to  say  whether  the  parties  intended  to  make  this 
letter  the  record  of  their  contract,  so  as  to  abrogate  all  previous 
negotiation  on  the  subject,  and  confine  their  rights  and  liabilities 
to  those  which,  as  a  matter  of  law,  would  arise  from  a  delivery 
and  receipt  of  the  goods  on  those  terms.  To  me  it  seems  that 
they  did  not.  I  think  that  this  letter  is  conclusive  evidence  of  the 
fact  that  Meigh  refused  to  pay  any  insurance,  which  is  a  very  ma- 
terial fact  to  go  to  the  jury  in  determining  what  the  contract  was  ;. 
but  that  the  other  facts  in  the  case  are  to  be  taken  along  with  it, 
not  as  what  Sir  James  Wigram  calls  explanatory  evidence,  to  en- 
able the  Court  to  understand  what  is  the  meaning  of  the  words  in 
a  written  contract  contained  in  the  letter  of  1st  August,  but  as 
evidence  to  prove  intention  as  an  independent  fact ;  which  is  ad- 
missible, because  the  letter  of  1st  August  is  not  the  written  con- 
tract, and  which  evidence  would  not  be  admisjsible  if  it  were  the 
written  contract. 

The  parol  evidence  shows  that  notice  was  given  to  the  plain- 
tiff that  unless  the  marbles  were  insured  the  defendants 
*  would  not  accept  them  except  on  the  terms  that  they  would    *  519 
not  be  responsible  for  the  loss  or  injury  to  them.     And,  ac- 
cording to  Wyld  V.  Pickfard  ^  and  Walker  v.  York  and  North  Mid- 
land  Hallway  Company^  I  think  that  a  jury  would  be  justified  in 

^  8  M.  &  W.  443.  *  2  Ellis  &  B.  750. 
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finding,  or  perhaps  I  should  say  bound  to  find,  that  when  with  that 
notice  he  sent  the  goods  he  made  a  special  contract  that  the  com- 
pany should  not  be  responsible  for  loss  or  injury.  But  the  parol 
evidence  might  have  been  different,  and  such  as  to  show  that 
notice  was  given  to  him  that  this  company  would  not  accept  them, 
except  on  the  terms  of  the  Lancashire  and  Yorkshire  Company, 
which  are  expressed  so  as  more  distinctly  to  limit  the  responsibility 
of  the  company,  namely,  not  to  be  responsible  for  loss  or  injury, 
however  caused ;  or  on  terms  expressed  so  as  not  to  limit  the  re- 
sponsibility of  the  company  so  much,  such  as  those  of  the  South 
Devon  Company,  which  stipulates  that  it  will  not  be  responsible  for 
loss  or  injury  unless  caused  by  gross  negligence  or  fraud  on  the  part 
of  the  company  or  its  servants.  And,  if  the  parol  evidence  had 
shown  that  the  notice  given  by  the  defendants  was  in  the  terms  of 
the  notices  of  either  of  those  companies,  I  think  that  the  agreement 
which  the  jury  would  have  been  bound  to  find  would  be  the  agree- 
ment to  carry,  with  the  responsibility  more  or  less  extensive,  which 
ther  parol  evidence  would  have  shown  was  that  really  intended. 
This  was  pointed  out  by  my  brother  Crompton  in  iis  judgment  be- 
low, but  the  force  and  effect  of  his  argument  did  not  appear  to  be 
appreciated  by  the  counsel  who  argued  at  your  Lordships'  bar.  To 
my  mind  it  is  conclusive  to  show  that  the  parol  evidence  of  what 
was  brought  to  the  notice  of  the  plaintiff  is  evidence  of  the  class 

which  Sir  J.  Wigram  calls  "  evidence  to  prove  intention  it- 
*  520    self  as  an  independent  fact,"  *  which  cannot  therefore  be 

admitted  if  the  letter  of  1st  August  was  a  contract. 
In  the  judgment  of  the  majority  of  the  Exchequer  Chamber, 
delivered  by  my  brother  Martin,  it  is  argued  that  the  letter  is  a 
contract  between  a  customer  and  a  carrier,  and  that  the  parties 
are  therefore  to  be  supposed  to  have  the  Carriers'  Act  in  contemr 
plation,  and  to  use  the  word  "  insured  "  in  the  sense  in  which  it  is 
used  in  section  8  of  that  Act.  But  I  think  that  this  letter  was 
expressed  not  vrith  reference  to  the  Carriers'  Act,  but  to  the  pre- 
vious negotiations.  I  base  my  opinion  upon  the  conclusion  which, 
as  a  mixed  question  of  law  or  fact,  I  draw  from  the  whole  of  the 
evidence  that  the  letter  was  not  written  or  sent,  as  being  a  reduc- 
tion of  the  contract  into  writing,  so  as  to  exclude  the  evidence  of 
the  previous  negotiations.  It  chances  in  this  case  that  the  inten> 
tion  of  the  parties,  proved  by  these  negotiations  and  the  letter 
together,  was  to  make  an  agreement  to  carry,  not  being  responsi- 
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ble  for  loss  or  injury  to  the  marbles ;  but  it  might  have  happened 
that  a  letter  in  the  same  terms  was  written,  and  yet  that  the  in- 
tention of  the  parties,  as  shown  by  the  negotiations,  was  to  make 
an  agreement  to  carry  with  a  responsibility  not  so  limited  as  this, 
though  still  with  a  responsibility  less  than  that  of  carriers  at  com- 
mon law ;  and  if  it  had  been  so  proved,  I  think  that  would  have 
been  the  agreement.  * 

I  therefore  think  that  there  was  not  a  special  contract  signed, 
as  I  think  that  the  letter  which  was  signed  was  not  a  contract, 
and  that  therefore  the  plaintiff  is  entitled  to  the  verdict  on  this  plea. 

In  answer  to  the  last  question,  I  think  the  plaintiff  is  entitled  to 
have  the  verdict  entered  on  the  5th  plea.  I  have  already,  at  some 
length,  given-  my  reasons  for  thinking  that  the  condition 
was  not  just  or  reasonable,  *  and  that  even  if  it  had  been  *  521 
reasonable  the  plaintiff  did  not  assent  to  it  within  the  mean- 
ing of  the  plea.  He  did,  it  is  true,  assent  to  it  in  one  sense,  but  I 
think  that  after  verdict  the  allegation  in  the  plea  would  be  under- 
stood to  mean  that  he  assented  to  it  so  as  to  bind  himself;  and  as 
I  have  already  ar^ed  at  some  length,  he  did  not  bindingly  assent 
to  it,  inasmuch  as  there  was  no  contract  signed  on  his  behalf. 

Mb.  Justice  Willes.  —  My  Lords,  I  am  of  opinion  that  the  con- 
dition mentioned  in  the  first  question  is  just  and  reasonable,  upon 
the  ground  that  a  person  who  is  asked  to  incur  a  risk  at  the  re- 
quest and  for  the  benefit  of  another,  may  reasonably  wish  to  be 
remunerated  or  excused.  It  is  fallacious  to  suppose  that  because, 
in  the  absence  of  special  stipulation,  the  risk,  apart  from  that  mis- 
conduct, falls  upon  the  carrier,  therefore  that  it  cannot  properly  be 
made  the  subject  of  a  distinct  charge.  There  is  no  proof  that  the 
charge  made  was  unreasonable.  There  is  no  such  point  before  us. 
If  it  had  been  raised,  it  would  have  presented  a  question  in  its 
nature  fit  for  a  jury,  not  for  the  Court. 

As  to  the  second  question,  it  is  fully  discussed  in  the  judgment 
of  the  Exchequer  Chamber,  in  which  I  concurred.  I  venture  to 
add,  that  ordinary  experience  informs  one  versed  in  the  subject, 
that  the  term  ^^  not  insured,"  means,  as  between  carrier  and  cus- 
tomer, that  the  goods  are  at  the  risk  of  the  customer,  because  of 
the  customer  preferring  to  take  that  risk  upon  himself  rather  than 
pay  the  price  of  the  carrier  taking  it  upon  him.  I  find  it  as  impos- 
sible to  divest  myself  of  that  knowledge,  and  to  say  that  ^'  not 
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insured  "  means  nothing,  as  it  would  be  to  forget  the  meaning  of 
"colour"    or  "journeys  accounts.'*     This  point  is    not 

*  522    touched  hj  the  case  of  *  M^Manu8  ▼.  The  Lanauhire  and 

Tarkshire  Railway  Company^  where  the  condition  was  dif- 
ferent. If  there  was  no  condition,  I  think  the  plea  was  proved  by 
the  letter;  but  there  being  such  a  condition,  I  think  that  it  is  one 
of  the  surrounding  circumstances  by  which  the  letter  may  be  con- 
strued. In  the  former  case  the  general  contract  is  negatived,  in 
the  latter  the  4th  plea  is  proved  in  terms. 

The  third  question  was  not  argued  in  the  Exchequer  Chamber. 
It  may  be  stated  thus,  viz.  whether  the  words  "  special  contract " 
in  the  4th  proviso  of  the  7th  section  of  "  The  Railway  and  Canal 
Traffic  Act,  1854,"  mean  contract  "  special "  only  because  of  its 
creating  a  relation  different  from  that  between  a  common  carrier 
and  his  employer,  so  as  to  include  all  cases  of  notice  or  condition 
or  declaration,  stating  the  terms  upon  which  the  business  of  the 
company  is  conducted,  or  a  contract  "  special "  in  a  more  limited 
sense,  viz.  as  being  different  from  the  terms  upon  which  the  com- 
pany generally  carries  on  business,  whether,  according  to  the  law 
applicable  to  common  carriers  aimpliciterj  or  that  law  modified  by 
just  and  reasonable  notice,  condition,  or  declaration.  It  appears  to 
me  that  the  latter  is  the  right  construction.  It  is  true  that  the 
notice,  condition,  or  declaration  (except  it  be  within  the  Carriers' 
Act)  would  only  be  binding  if  either  expressly  or  impliedly  assented 
to  by  the  customer,  so  as  to  constitute  a  contract  "  special  "  in  the 
first  sense.  But  the  legislation  as  to  that  sort  of  "  special "  contract 
is  exhausted  before  the  4th  proviso  is  reached  ;  and  the  new  lan- 
guage of  that  proviso  points  (obscurely,  it  must  be  admitted,  but 
perceptibly)  to  a  more  limited  sort  of  special  contract,  that 

*  528    *  is,  a  contract  for  the  nonce  between  a  customer  and  the  cohh 

pany,  specially  settling  the  terms  of  the  particular  barguu. 

If  what  is  contended  for  by  the  plaintiff  had  been  intended,  the 
word  "  special "  might  have  been  omitted,  and  the  meaning  of  the 
proviso  remain  the  same.  I  therefore  give  no  meaning  to  the  word 
"  special,"  unless  I  read  it  as  specifying  individual  cases  out  of  the 
general  course  of  business. 

I  do  not  discuss  the  cases,  because  they  were  stated  so  fully  by 
my  brother  Blackburn  ;  and  as  they  exhibit  a  diversity  of  opinion, 
I  am  compelled  to  resort  to  the  words  of  the  statute,  and  to  con- 

M  H.  &  N.  827. 
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strue  them  as  well  as  I  can,  without  regard  to  that  element  of  con- 
fusion. 

I  am  bound  to  own  that  this  opinion  is  at  variance  with  the 
judgment  in  M^Mdnus  ▼.  The  Lancashire  and  Yorkshire  Railway 
Company^  in  which  I  concurred,  but  which  I  am  now  unable  to 
uphold. 

Mr.  Justice  Crompton.  —  Mj  Lords,  having  expressed  my 
opinion  on  this  case  at  considerable  length  in  the  Court  6f  Queen's 
Bench,  I  propose  to  confiner  what  I  have  to  offer  to  your  Lordships 
to  a  statement  of  what  I  conceive  to  be  the  effect  of  the  7th  section 
of  the  Railway  Traffic  Act,  and  to  answering  as  shortly  as  I  can 
the  questions  put  to  us  by  your  Lordships  in  conformity  with 
what  I  conceive  to  be  the  true  construction  of  that  enactment. 

Two  matters  appear  to  have  called  for  the  interference  of  the 
Liegislature.  The  one  was,  that  the  companies  through  their 
monopoly  had  been,  or  were  supposed  to  have  been,  in  the 
habit  of  imposing  harsh  and  unjust  *  conditions  upon  indi-  *  524 
viduals,  who  could  hardly  be  said  to  have  the  power  of  re- 
sisting any  terms  the  companies  might  choose  to  impose  upon 
them ;  and  though  these  terms  were  not  operative  as  conditions 
unless  assented  to,  yet  they  were  made  operative  by  an  assent  ex- 
press or  implied  ;  such  terms  on  the  one  hand  and  such  assent  on 
the  other  forming  a  special  contract  between  the  parties. 

The  other  matter  was,  that  these  special  contracts  had  been  in- 
ferred from  parol  evidence  even  in  cases  where  the  party  sending 
the  goods  had  done  all  he  could  to  resist,  but  was  deemed  to  have 
entered  a  special  contract  from  having  sent  his  goods  with  a  knowl- 
edge of  the  conditions. 

Tiie  Legislature  appears  to  me,  in  the  first  part  of  the  7th  sec- 
tion, to  have  said  in  effect,  '^  Any  terms  or  conditions,  or  notices, 
shall  have  no  effect  unless  they  are  held  reasonable  by  the  Judge 
or  Court "  ;  in  other  words,  "  they  shall  not  be  operative,  even  in 
the  only  way  in  which  they  can  be  operative,  by  way  of  an  assent 
or  contract,  unless  adjudged  reasonable.  They  shall  not  even  be 
the  ground  or  foundation  of  a  contract  by  way  of  assent  unless  so 
held  reasonable." 

The  first  supposed  mischief  is  thus  provided  against  by  saying, 
'^  Though  you  may  have  got  the  assent  of  the  party,  you  shall  still 

^  4  H.  &  N.  327. 
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be  liable  for  any  loss  occasioned  by  the  neglect  of  the  company  or 
its  servants,  unless  the  conditions  to  which  you  obtain  such  assent 
are  held  just  and  reasonable." 

After  the  introduction  of  some  intermediate  matter,  the  Legis- 
lature proceeds  to  declare  what,  I  think,  is  a  proviso  on  the  pre- 
vious allowances  of  conditions,  which  limits  the  liability  of  the 
company  from  loss  occasioned  by  negligence  or  default,  if  held 
just  and  reasonable. 

*  525       *  The  statute  enacts  that  no  special  contract  respecting 

the  receiving,  forwarding,  or  delivering  goods,  &c.,  as  afore- 
said, shall  be  binding  unless  signed,  &c. 

By  the  use  of  the  same  words  as  in  the  enactment  in  the  earlier 
part  of  the  section,  '^  receiving,  forwarding,  or  delivering,"  and  by 
the  use  of  the  words  '^  as  aforesaid,"  the  Legislature  seems  to  me 
clearly  to  be  referring  to  and  making  a  proviso  to  refer  to  the 
former  enactments.  And  I  construe  such  proviso  as  meaning, 
*'  Although  such  conditions  may  be  just  and  reasonable,  yet  it 
shall  not  be  left  to  parol  evidence  to  say  what  are  the  terms,  nor 
shall  you  imply  such  assent  as  will  make  it  a  special  contract  unless 
it  is  signed  by  the  party  delivering."  You  shall  not  say,  ^'  The 
party  knew  of  our  terms,  and  must  be  taken  to  have  consented  to 
our  conditions,  so  as  to  make  out  a  special  contract  on  the  footing 
of  those  terms ;  but  the  contract  must  be  proved  by  being  reduced 
into  writing,  and  the  assent  must  be  proved  by  the  signature  of  the 
party."  '^  Though  notices  and  conditions  of  the  nature  of  those 
as  to  which  we  have  been  legislating  in  the  former  part  of  the  sec- 
tion have  been  treated  as  binding  by  the  agreement  of  the  parties, 
that  is,  by  way  of  special  contract,  you  shall  not  any  longer  make 
out  such  special  contract  by  word  of  mouth,  or  even  by  delivering 
a  printed  notice,  or  by  proving  that  the  party  knew  of  one,  unless 
you  prove  his  assent  by  his  signature." 

When  the  Legislature  enacts  that  the  party  delivering  shall  be  a 
party  who  may  sign,  it  seems  to  me  probably  to  have  had  in  mind 
the  practice  of  delivering  printed  notices  to  the  party  bringing  the 
goods  to  the  office,  and  to  have  been  legislating  with  respect  to  the 
contracts  that  had  been  implied  to  arise  from  the  delivery  of  such 

notices  and  conditions. 

*  526       *  I  cannot  think  that  this  proviso  now  under  discussion  is, 

as  was  suggested  at  the  bar,  an  enactment  unconnected  with 
the  previous  part  of  the  section,  and  applying  to  any  contract  as 
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for  the  rate  or  payment  for  carriage  of  goods.  I  think  that  it  was 
clearly  intended  to  apply  to  the  restriction  which  might  be  put  on 
the  liability  from  default  or  negligence,  and  that  it  is  not  applicable 
to  any  such  contract  as  that  referred  to  by  Mr.  Phipson  in  his 
argument,  when  he  suggested  that  the  proviso  might  be  applicable 
only  to  such  special  contracts  as  the  one,  ex  gra.^  in  Nichohon  y. 
The  Oreat  We$tem  RaUway  Company^  for  sending  large  quantities 
of  coal  on  the  one  hand,  and  for  giving  peculiar  facilities  to  the 
senders  on  the  other.  I  cannot  understand  how  this  can  be  the 
true  construction  of  a  clause  which  refers  to  the  signature  by  the 
party  bringing  the  particular  goods  as  a  party  who  may  sign,  and 
which  seems  to  me  clearly  to  include,  even  if  it  is  not  confined  to, 
the  case  of  the  contracts  supposed  to  arise  from  the  goods  being 
delivered  and  received,  subject  to  conditions  as  to  the  responsibility 
of  the  companies. 

The  enactment  is  introduced  as  a  further  proviso  by  the  words, 
'^  and  be  it  also  further  provided,"  and  by  the  other  words  I  have 
referred  to ;  and  the  object  of  the  clause,  as  I  understand  it,  leads 
me  to  think  it  an  additional  restriction  on  the  stipulations  which 
may  be  imposed  by  railway  companies  upon  their  customers.  I 
think  it  extremely  probable  that  it  may  have  occurred,  or  have 
been  suggested  to  the  framers  of  the  Act,  that  the  companies 
might  still  say,  as  they  did  under  the  Carriers'  Act,  "  You  have 
forbidden  conditions  and  notices  to  be  operative,  and  so  they 
are  as  conditions  and  notices,  *  but  we  will  get  an  assent  of  *  527 
the  parties,  and  treat  them  as  special  contracts."  And  to 
obviate  this,  the  Legislature  may  have  intended  by  the  subsequent 
proviso  to  prevent  the  making  the  conditions  and  notices  Operative 
by  any  extorted-  «r  presumed  assent,  or  by  loose  verbal  proof  of 
what  were  the  terms  or  the  conditions  upon  which  the  goods  were 
to  be  carried. 

It  does  not  appear  to  me  to  be  any  answer  to  this  line  of  argu- 
ment to  say  that  the  general  Carriers'  Act  was  misinterpreted,  or 
that  the  decisions  on  it  were  wrong.  It  is  not  the  Carriers'  Act, 
but  the  Railway  Traffic  Act,  that  we  have  to  deal  with ;  and  in 
construing  that  enactment  we  ought  to  look  to  the  supposed  state 
of  the  law  and  to  the  state  of  the  decisions  when  that  Act  was 
passed ;  and  I  think  that  the  right  view  was  taken  by  my  brother 
Slackburn  when  at  the  bar  in  arguing  in  the  Court  of  Exchequer 

M  C.  B.  N.  S.  366. 

[  891  ] 


*527  GASES  IK  THE  HOUSE  OF  LOBDS. 

Chamber  in  M^Manus  v.  The  LanccuMre  and  Yorkshire  Railway 
Company j^  where  he  sajs  ^*  That  case  was  followed  in  Carr  r.  2%e 
Lancashire  and  Yorkshire  Railway  Company.^  Mr.  Baron  Parke 
there  said,  *  It  anj  inconvenience  should  arise  from  these  con- 
tracts being  entered  into,  that  is  not  a  matter  for  our  interference ; 
but  it  must  be  left  to  the  Legislature,  who  may,  if  thej  please,  put 
a  stop  to  this  mode  which  the  carriers  have  adopted  of  limiting 
their  liability.'  The  Legislature  answered  that  appeal  to  them  by 
passing  the  Act  now  in  question." 

A  large  majority  of  the  Court  of  Exchequer  Chamber  adopted 
this  view,  and  expressed  concurrence  in  the  decision  of  the  case  of 
Simons  v.  The  Great  Western  Railway.     [See  the  judgment  as  do- 

'  livered  by  Mr.  Justice  Williams.'  ] 
*  528  *  I  concur,  therefore,  in  the  construction  put  upon  this 
section  by  the  late  Lord  Chief  Justice  Jervis  in  delivering 
the  judgment  of  the  Court  of  Common  Pleas  in  Simons  v.  The 
Cheat  Western  Railway  j^  a  decision,  as  I  think,  of  great  authority ; 
being  the  judgment  of  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  in  which  Sir  Cresswell  Cresswell  and  my  brother 
Williams  concurred,  after  argument  on  a  demurrer,  in  which  the 
question  of  the  construction  of  the  then  recent  Act  of  Parliament 
arose  upon  the  record. 

The  first  question  on  which  your  Lordships  have  required  our 
opinion  is,  '^  whether  tAe  condition  in  question  is  a  just  and  rea- 
sonable condition  within  the  statute  ?  " 

I  understand  the  condition  as  meaning  that,  unless  the  marbles 
were  declared  and  insured  according  to  their  true  value,  the  com- 
pany is  to  be  at  no  risk  and  under  no  responsibility.  I  think  that 
this  ought  to  be  construed,  both  according  to  the  modern  authori- 
ties, and  according  to  the  plain  ordinary  meaning  of  the  words,  as 
excluding  all  responsibility,  even  fbr  default  or  negligence  of 
every  description,  however  gross.  Notwithstanding  one  earlier 
case,  I  do  not  think  it  at  all  safe  to  construe  such  a  stipulation  as 
impliedly  excepting  cases  of  gross  negligence ;  indeed,  if  we  de- 
part from  the  plain  ordinary  sense  of  the  words,  I  do  not  know 
what  the  exception  should  be  ;  and  I  think  it  much  better  to  ad- 
here to  the  plain  ordinary  meaning  of  the  words,  and  to  abide  by 
the  modern  decisions  which  my  brother  Blackburn  has  brought 

»  4  H.  &  N.  827.  •  4  H.  &  N.  348. 

•  7  Exch.  707.  •  18  C.  B.  829. 
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before  your  Lordships  with  respect  to  the  construction  of  such 
notices,  stipulations,  or  provisions.  I  should  have  great 
difficulty  in  taking  a  refined  distinction  *  between  a  stipu-  *  529 
lation  to  be  free  from  any  loss  and  injury  as  in  the  present 
case,  and  to  be  free  from  responsibility  for  any  injury  or  damage, 
'*  however  caused,"  which  the  Court  of  Exchequer  rightly,  in  my 
opinion,  decided  in  the  case  of  Oarr  v.  TJie  Lancashire  and  York- 
shire  Railway  Company^  to  include  cases  of  gross  negligence ; 
and  I  think  that  a  condition  that  the  company  shall  not  be  respon- 
sible for  losses,  which  appears  to  me  to  include  losses  by  every 
species  of  gross  negligence,  ought  not  to  be  held  just  and  reason- 
able ;  at  all  events  where  the  only  other  alternatives  offered  to  the 
party,  are  not  to  have  his  goods  carried  at  all,  or  to  pay  a  tenth  of 
their  value  for  a  short  railway  journey,  a  proportion  which  cer- 
tainly appears  to  me  to  be  primd  facie  excessive  and  unreason- 
able. 

*  The  condition  is  to  be  void  unless  a  Judge  or  Court  shall  hold  it 
just  and  reasonable ;  and  I  as  a  Judge  cannot  say  that  it  is  made 
out  to  my  satisfaction,  that  a  condition  is  just  and  reasonable  by 
which  carriers  say,  '^  We  will  not  carry  your  goods  at  all  unless 
you  pay  us  a  tenth  of  their  value,  by  way  of  insurance,  in  addi- 
tion to  the  charge  for*carriage  on  such  a  journey,  or  unless  you 
agree  that  we  are  not  to  be  at  all  responsible,  whatever  negligence 
we  may  be  guilty  of,  either  by  not  providing  proper  carriages,  or 
by  any  species  of  gross  neglect  or  default  of  our  servants  in  the 
course  of  the  carriage."  I  think  that  this  is  the  very  kind  of  con- 
dition to  which  the  Legislature  means  to  prevent  the  companies 
from  obtaining  an  extorted  assent ;  and  I  therefore  answer  your 
Lordships'  first  question  in  the  negative. 

The  second  question  is  ^^  whether  the  plaintiff  is  *  entitled    *  530 
to  the  verdict  on  the  4th  plea  ?  "  in  other  words,  whether 
that  plea  was  proved. 

I  think  that  it  was  not  proved,  not  only  on  the  ground  that  the 
condition,  the  foundation  of  the  contract,  was  not  just  and  reason- 
able, but  also  because,  in  my  opinion,  there  was  no  such  contract 
signed  as  the  one  alleged  in  the  plea.  I  entered  so  fully  into  the 
consideration  of  this  part  of  the  question  in  the  Court  below,  that 
I  do  not  wish  to  trouble  your  Loi*dships  with  repeating  what  is  al- 
ready in  print.    Nothing  which  has  been  brought  forward  on  the 

»  7  Exch.  707. 
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present  occasion  has  satisfied  my  mind  that  the  signed  order  to 
'^  forward  the  goods  uninsured,"  is  a  contract  reduced  to  writing 
and  signed,  hj  which  it  appears  that  the  party  agrees  to  the  par- 
ticular consequences  stated  in  the  plea  in  case  of  the  nonpayment 
of  the  insurance.  It  seems  to  me  merely  to  say,  I  will  pay  no  in- 
surance money ;  and  the  part  of  the  alleged  contract  which  states 
the  consequences  of  such  non-insurance  and  payment,  seem  to  me 
to  be  entirely  introduced  by  that  parol  evidence  which  it  was  tlie 
object  of  the  statute  to  make  inoperative.  There  was  no  pretence 
of  any  general  custom  of  trade  which  could  be  incorporated  into 
the  contract ;  but  different  companies  impose  different  consequences 
for  such  non-compliance  with  their  terms.  I  cannot  see  that  the 
particular  contract  alleged  in  the  plea  is  made  out  from  the  terms 
reduced  to  writing  in  the  signed  paper,  or  in  any  written  docu- 
ment referred  to  in  the  signed  paper,  according  to  the  well-estab- 
lished rules,  of  law  on  the  subject.  And  indeed,  if  such  parol 
evidence  were  admissible,  it  would  rather  seem  to  me  that  tUe 
terms  in  the  plea  were  not  the  terms  of  the  real  bargain,  which 
was  for  an  insurance  at  the  arbitrary  amount  of  ten  per 
*  581  cent.,  and  not  at  a  *  reasonable  amount  according  to  the 
value  of  the  goods,  which  seems  the  meaning  of  the  agree- 
ment as  stated  in  the  plea.  But,  however  this  may  be,  I  think 
that  the  signing  a  paper  saying,  ^*  I  will  pay  no  insurance  money, 
but  do  you  forward  the  goods  uninsured,"  is  not  signing  a  paper 
containing  the  consequences  of.  such  non-insurance  as  alleged  in 
the  plea,  and  tlierefore  that  the  terms  of  the  contract  alleged  in 
the  plea  are  not  proved  by  such  signed  paper. 

I  therefore  answer  your  Lordships*  second  question  in  the  affir- 
mative. 

The  same  reasons  lead  me  to  the  conclusion  as  to  the  question 
put  by  your  Lordships  with  reference  to  the  5th  plea.  I  thmk 
that  the  condition  is  not  made  out  to  be  just  and  reasonable,  and 
that  it  was  not  assented  to  so  as  to  be  a  binding  condition,  as  the 
assent  was  not  by  a  signature  to.  a  written  paper  containing  the 
terms  of  the  alleged  condition  or  contract ;  and,  therefore,  that 
the  verdict  on  the  5th  plea,  also,  should  be  for  the  plaintiff ;  and 
I  therefore  answer  your  Lordships*  third  question,  also,  in  the 
a£Srmative. 

It  may  be  worth  remarking,  that  the  questions  on  the  two  special 
pleas  come  before  your  Lordships  in  a  different  form.     The  case 
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states  properly  that  the  judgment  of  the  Coart  of  Queen's  Bench 
was  reversed,  and  that  is  practically  so,  as  the  Exchequer  Chamber 
held  that  a  good  plea,  the  4th,  was  proved ;  and,  therefore,  the 
judgment  quod  recuperet  could  not  be  sustained ;  but  that  Court 
only  ordered  the  verdict  to  be  entered  for  the  plaintiff  on  the 
4th  plea,  leaving  the  verdict  on  the  5th  plea  to  stand,  probably 
thinking  that  your  Lordships  were  the  only  proper  tribunal  to  deal 
with  the  question  on  the  5th  plea,  after  the  decision  in  the  similar 
case  of  M^Manus  v.  The  Lancashire  and  Yorkshire  BaUway 
*  Company^  in  the  Exchequer  Chamber.  See  the  end  of  *  582 
the  judgment  of  the  majority  of  the  Court  in  the  present 
case,  delivered  in  the  Exchequer  Chamber,^  where  it  is  stated  that 
the  judgment  of  the  Queen's  Bench  is  to  be  reversed  to.  the  extent 
that  the  verdict  be  entered  for  the  defendants  on  the  4th  plea. 

The  general  result,  therefore,  is,  that  the  verdict  now  stands,  as 
entered  by  the  Court  of  Queen's  Bench  for  the  plaintiff  in  the 
action,  on  the  5th  plea,  until  reversed  by  your  Lordships ;  and 
that  the  verdict  on  the  4th  plea  stands  for  the  defendants  as 
entered  by  thp  Exchequer  Chamber,  until  reversed  by  your  Lord- 
ahips. 

Mr.  Baron  Martin,  after  stating'the  facts  of  the  case,  said :  As 
I  shall  have  occasion  hereafter  to  state,  I  myself  have  no  doubt  of 
the  meaning  of  the  term  ^'not  insured,"  as  understood  by  the 
parties  to  this  transaction ;  but  the  previous  correspondence,  and 
the  evidence,  establish  cleai*ly  that  it  meant  that  the  goods  were  to 
be  conveyed  at  the  rate  of  55«.  per  ton,  the  ordinary  rate  for  car- 
riage of  goods  not  insured,  and  that  the  owner  was  to  take  upon 
himself  the  risk  covered  by  the  increased  rate  of  charge  when  goods 
were  insured.  And  I  may  observe,  that  in  the  discussions  which 
this  case  has  undergone,  it  has  been  taken  for  granted  that  the 
ii\jury  to  the  marbles  was  of  a  character  for  which  the  carrier,  at 
the  ordinary  rate  for  carriage,  would  bot  be  responsible,  if  any 
distinction  could  be  lawfully  made  between  goods  insured  and 
goods  not  insured. 

This  case  came  before  the  Court  of  Queen's  Bench,  and  the 
judgment  is  to  the  effect  that,  assuming  the  condition  to  be 
just  and  reasonable  within  the  proviso,  it  *  was  of  no  avail    *  533 
to  the  defendants  upon  either  the  4th  or  5th  plea,  inas- 

^  EUia,  B.  Sc  £.  996. 
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much  as  there  was  no  sigued  assent  to  it  by  the  plaintiff  or  his 
agent.  Mr.  Jastice  Erie  differed  from  the  two  other  Judges,  the 
Court  being  composed  of  three. 

When  the  case  came  before  the  Court  of  Exchequer  Chamber, 
M'Maniu  v.  The  Lancashire  and  Yarkshire  Railway  Comfoiny}  had 
been  decided,  and  the  learned  counsel  for  the  defendants  con- 
sidered it  conclusive  in  that  Court  that  the  condition  was  not  just 
or  reasonable  ;  and  it  is  an  error  to  suppose  that  there  is  any  thing 
in  the  judgment  of  the  Court  of  Exchequer  Chamber  at  variance 
with  M^ManvLf^t  Case;  on  the  contrary,  M^Manus^s  Case  was  as- 
sumed to  have  been  correctly  decided.  The  point  argued  in  the 
Exchequer  Chamber  was,  that  there  was  a  special  contract,  as 
alleged  in  the  4th  plea,  duly  signed  within  the  4th  proviso  of 
the  7th  section;  and  the  majority  of  the  Court  was  of  that 
opinion. 

In  the  argument  at  your  Lordships'  bar,  three  points  have  been 
discussed.  First,  whether  upon  the  true  construction  of  the  7th 
section  a  signed  assent  to  the  condition  is  necessary.  Secondly, 
whether  the  condition  itself  be  just  and  reasonable.  .And,  thirdly, 
whether  the  4th  plea  has  been  legally  proved.  And  the  ques- 
tions proposed  by  your  Lordships  to  the  Judges  involve  the  neces- 
sity of  giving  an  opinion  upon  them  all. 

The  first  point  depends  exclusively  upon  the  construction  of 
the  7th  section  of  the  Railway  and  Canal  Traffic  Act.  Upon  this 
there  has  beeu  much  difference  of  opinion,  and  it  is  of  importance 
that  it  should  be  finally  settled  by  a  binding  and  conclusive  judg- 
ment. In  order  to  detevmine  its  true  meaning,  it  is  es- 
*  534  sential  to  ascertain  *  what  was  the  existing  law  at  the  time 
of  its  enactment,  and  more  especially  the  operation  and 
effect  of  the  Carriers'  Act,  1  Wm.  4,  c.  68.  At  common  law,  a 
common  carrier  of  goods  for  hire  was  responsible  for  the  safe  de- 
livery of  goods,  except  prevented  by  the  act  of  God  or  the  Queen's 
enemies,  or  in  other  wordd,  was  practically  an  insurer;  and  is  so 
called  frequently  in  the  books.  But  at  the  time  of  the  passing  of 
the  Carriers'  Act,  carriers'  notices  were  in  general  use.  Wliat  was 
their  precise  operation,  whether  as  creating  a  limitation  upon  the 
common-law  liability  by  the  mere  expression  of  the  will  of  the 
carrier,  stating  the  terms  and  conditions  upon  which  he  did  busi- 
ness, and  the*  customer  delivering  goods  to  be  carried  having 
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knowledge  of  them;  or  as  creating  a  special  contract  between 
them,  to  which  the  assent  or  agreement  of  the  customer  is  an  es- 
sential element,  was  and  is  a  matter  of  doubt  and  controversj. 
But  it  may  be  stated  as  certain  that  these  notices  operated,  to  a 
considerable  extent,  to  protect  carriers  against  unforeseen  losses 
and  misfortune ;  but  did  not,  however  general  and  extensiye  in 
their  language,  protect  against  misfeasance  or  gross  negligence. 
The  Carriers*  Act  contains  but  few  sections ;  and  if  the  true  mean- 
ing of  the  term  ^^  special  contract "  in  the  6th  section  be  ascer- 
tained, it  seems  to  me  that  the  construction  of  the  7th  section 
of  the  Railway  and  Canal  Traffic  Act  is  free  from  reasonable 
doubt. 

The  Carriers'  Act  enacts  that  a  carrier  may,  by  a  notice  affixed 
in  his  office,  state  an  increased  rate  of  charge  to  be  paid  over  and 
above  the  ordinary  rate  of  carriage,  for  the  safe  conveyance  of 
certain  enumerated  goods  mentioned  in  the  1st  section,  when  the 
▼alue  of  the  parcel  exceeds  lOZ. ;  and  all  persons  delivering  goods 
at  the  office  are  bound  by  the  notice,  and  unless  the  nature 
and  *  value  of  such  goods  be  declared,  and  the  increased  *  585 
rate  of  charge  paid  or  contracted  to  be  paid,  the  carrier 
shall  not  be  liable  for  loss  or  injury,  except  it  arisp  from  the  felo- 
nious act  of  his  servant ;  and  that  with  regard  to  the  enumerated 
goods  in  parcels  not  of  the  value  of  lOZ.,  and  all  other  goods  what- 
soever, no  public  notice  or  declaration  shall  affect  the  liability  of 
the  carrier,  but  he  shall  be  liable  as  at  common  law.  The  same 
section  which  provides  for  the  felonious  act  of  the  servant,  enacts 
that  nothing  in  the  Act  shall  protect  the  servant  himself  from 
liability  for  loss  or  damage  occasioned  by  his  now  personal  neglect 
or  misconduct.  These  sections  refer  to  the  public  notice  or  dec- 
laration of  the  carrier,  and  expressly  enact  what  it  may  be^  what 
shall  be  its  operation,  in  what  cases  alone  it  shall  protect  the  car- 
rier, and  in  what  it  shall  be  of  no  avail  to  him.  But  the  6th  sec- 
tion provides  that  nothing  in  the  Act  shall  extend  to  annul  or  in 
any  way  affect  a  special  contract  between  the  carrier  and  cus- 
tomer for  the  conveyance  of  goods. 

I  have  already  observed  that  it  was  the  opinion  of  some,  that 
the  manner  in  which  the  carriers'  notice  operated  before  the 
statute,  was  by  the  creation  of  a  special  contract  between  the  car- 
rier and  customer,  and  my  brother  Crompton,  in  his  judgment  in 
this  case,  states  that  this  is  its  operation.    Assuming  this  to  be 
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the  correct  view,  it  seems  to  me  clear  that  the  special  contract  so 
created,  is  not  the  special  contract  contemplated  by  the  6th  sec- 
tion, and  that  of  necessity  it  must  be  one  different  from  it.  The 
statute  provides,  in  express  terms,  what  shall  and  what  shall  not 
be  the  operation  of  the  public  notice  or  declaration  by  the  carrier. 
The  circumstance  of  the  customer  having  knowledge  of  it,  or  even 
in  express  terms  dissenting  from  it,  is  immaterial.  Whether  he 
knew  of  it  or  is  ignorant  of  it,  whether  he  assents  to  it  or 

*  586   dissents  *  from  it,  is  of  no  consequence.    The  Legislature 

has  enacted  what  the  effect  of  the  carriers'  public  notice  or 
declaration  shall  be,  and  all  are  bound  by  it.  But  at  the  time  of 
the  passing  of  the  Carriers'  Act,  special  contracts,  ordinarily  so 
called,  were  in  use  between  carriers  and  their  customers.  Manu- 
facturers sending  goods  largely  by  carriers,  made  contracts  with 
them  on  defined  terms,  specifying,  for  instance,  how  the  goods 
were  to  be  protected  from  wet  or  injury  during  the  journey  ;  with- 
in what  time  notice  of  damage  should  be  given  to  the  carrier;  how 
the  value  or  amount  of  it  should  be  ascertained,  and  other  terms 
which  were  deemed  by  the  parties  desirable  to  be  expressed  ;  and 
I  have  no  doubt  that  the  primary  object  of  the  6th  section  was  to 
prevent  any  question  as  to  the  validity  of  such  contracts.  It  may 
also  well  have  been  that  when  goods  of  a  nature  peculiarly  liable 
to  injury  were  sent  by  a  carrier,  a  special  contract  was  made  in 
respect  of  them,  and,  in  my  opinion,  the  special  contract  contem- 
plated in,  and  provided  for  by,  the  6th  section,  is  an  express  in- 
dividual contract  entered  into  between  carrier  and  customer,  to 
specify  the  terms  of  agreement  between  them,  and  not  the  contract 
(so  to  call  it)  arising  from  the  giving  a  public  notice  by  the  car- 
rier, and  the  assenting  to  it  by  the  customer,  evidenced  by  his 
deliveving  goods  to  be  carried  with  the  knowledge  of  it.  I  am 
quite  aware  that  the  term  ''  special  contract "  may  be  found  ap- 
plied, and  not  inappropriately,  to  the  bailment  created  by  the 
delivery  of  goods  to  the  carrier  to  be  carried  with  knowledge  of 
the  notice ;  but  when  the  statute  enacts  what  the  notice  may  be, 
and  its  operation,  and  that  any  other  shall  be  of  no  avail,  but  that 
special  contracts  shall  be  wholly  unaffected  by  it,  it  to  my  mind 

amounts  to  demonstration  that  the  special  contract  contem- 

*  537    plated  by  the  Carriers'  Act,  is  a  thing  different  from  *  the 

implied  special  contract  consequent  upon  the  notice.    To 
hold  it  to  be  so  would  nullify  the  Act,  and  render  it  of  no  avail ; 
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for  eveiy  sending  of  goods  with  knowledge  of  a  notice  would  be 
said  to  be  a  special  contract,  and  within  the  6th  section. 

It  is  true  a  question,  and  one  of  some  difficultj,  may  occa- 
sionallj  arise,  whether  a  particular  transaction  between  a  carrier 
and  a  customer  be  upon  the  public  notice  or  a  special  contract ; 
and  when  it  does,  and  it  is  material  to  distinguish,  it  will  be  a 
question  of  fact  for  the  jury  upon  a  proper  direction. 

The  Railway  and  Canal  Traffic  Act  was  passed  in  the  year  1854. 
The  7th  section  is  quite  unconnected  with  the  preceding  ones.  It 
is  needless  to  comment  upon  its  composition,  or  speculate  how  it 
came  to  be  framed  as  it  is.  It  consists  of  one  enactment  &nd  five 
provisoes.  The  enactment  is,  that  every  company  within  the  Act 
shall  be  liable  for  the  loss  of,  or  injury  to,  any  horses,  cattle,  or 
other  animals,  or  to  any  goods  in  the  receiving,  forwarding,  or 
delivery  thereof,  occasioned  by  the  neglect  or  default  of  the  com- 
pany or  its  servants,  and  any  notice,  condition,  or  declaration  to 
the  contrary,  or  in  any  wise  limiting  such  liability,  is  null  and 
void.  It  has  already  been  seen  that  in  the  Carriers'  Act  provision 
is  made  for  liability  for  loss  or  damage  occasioned  by  the  personal 
neglect  or  misconduct  of  a  servant  of  the  carrier,  and  this  enact* 
ment  seems  to  extend  the  remedy,  and  render  every  company 
within  the  Act  liable  for  loss  of,  or  injury  to  goods  caused  by  the 
neglect  or  default  of  the  company  or  its  servants. 

And  this  would  probably  be  held  to  be  the  construction  of 
the  Act,  notwithstanding  that  the  last  of  the  five  provisoes 
is,  that  the  Carriers'  Act  shall  remain  unaltered,  *  and  un*    *  588 
affected  with  respect  to  articles  of  the  description  men- 
tioned in  it. 

Now,  it  is  to  be  observed  that  the  term  '^  special  contract "  is 
not  in  this  enactment.  The  words  are  '^  notice,  condition,  or 
declaration."  .  In  the  Carriers'  Act  the  words  are  "  notice  or  declii- 
ration."  And,  as  for  the  reasons  already  given,  I  think  the  terms 
**  notice "  and  "  declaration  "  in  the  Carriers'  Act  are  used  in 
contradistinction  to  ^^  special  contract "  within  the  6th  section,  so 
also  I  think  that  the  terms  "  notice,  condition,  and  declaration  "  in 
this  section  are  used  in  the  same  sense,  and  do  not  include  special 
contracts,  which  in  my  opinion  are  left  free  and  unaffected  as 
they  were  in  the  Carriers'  Act,  except  as  provided  by  the  4th 
proviso. 

This  enactment  is  followed  by  the  Ist  proviso,  that  nothing  in 

[  899  ] 


*588  GASES  IN  THE  HOUSE  OF  LORDS. 

the  Act  shall  prevent  the  companies  within  it  from  making  such 
conditions  with  respect  to  the  receiving,  forwarding,  and  deliver* 
ing  animals  and  goods,  as  shall  be  adjudged  by  the  Court  or  Judge 
before  whom  the  question  shall  be  tried,  to  be  just  and  reasonable. 
The  condition  in  question  was  made  under  the  authority  of  this 
proviso.  The  term  used  in  it  is  ^^  condition,"  which  is  interposed 
in  the  enactment  between  the  words  '^  notice  and  declaration," 
but  they  all  three  mean  the  same  thing,  viz.  the  terms  published 
by  the  companies  of  their  own  act  and  will,  as  those  upon  which 
they  will  do  business  as  carriers.  It  has  been  seen  that  the  Car- 
riers' Act  restricts  carriers  to  one  condition  only,  viz.  that  of  de- 
claring the  nature  and  value  of  parcels  containing  the  enumerated 
goods  of  the  value  of  10/.  and  paying  the  increased  rate ;  but 
this  proviso  takes  off  the  restriction  as  regards  companies  within 
the  Act,  and  enables  them  to  make  conditions,  provided 
*  539  they  shall  be  *  adjudged  to  be  just  and  reasonable  by  the 
Court  or  Judge. 

The  judgment  of  the  Court  .of  Queen's  Bench  was,  that  there 
must  be  a  signed  assent  by  or  on  behalf  of  the  customer  to  the 
condition.  If  so,  why,  it  may  be  asked,  were  not  the  same  words 
used  in  both  the  enactment  and  the  4th  proviso,  which  are  ap- 
parently independent  of,  and  Certainly  have  no  reference  to,  each 
other.  But  I  believe  the  Legislature  intended  the  contrary,  and 
by  the  word  ^^  condition  "  meant  one  thing,  and  by  '*  specid  con- 
tract "  another  and  different ;  and  that,  as  already  said  (subject  to 
the  requirement  of  being  signed  by  or  on  behalf  of  the  customer 
as  provided  in  the  4th  proviso),  special  contracts  are  left  unaf- 
fected as  they  were  by  the  Carriers'  Act.  The  2d  proviso  re- 
lates to  animals.  Tlie  8d  has  no  reference  to  the  question  in 
controversy.  The  4th  is  that  there  must  be  a  signed  assent  or 
agreement  to  special  contracts.  For  the  reasons  already  given,  I 
think  this  proviso  does  not  relate  to  the  condition  mentioned  in  the 
Ist  proviso,  but  to  what  it  expresses,  viz.  special  contracts,  and 
that  it  is  merely  a  qualification  upon  the  6th  section  of  the  Car- 
riers' Act,  and  nothing  more. 

The  result  is  that,  in  my  opinion,  both  these  Acts  of  Parliament 
contempUite  two  things,  viz.  the  notice  or  condition  or  declaration 
emanating  from  the  carrier  himself  of  his  own  mere  act  and  will, 
and  of  which  the  customer  has  actual  or  implied  knowledge,  and 
special  contracts  to  which  the  assent  or  agreement  of  both  parties 
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is  an  essential  element,  and  which  by  force  of  the  4th  proviso 
must  be  signed  by  or  on  behalf  of  the  customer,  and  therefore 
must  of  necessity  be  in  writing.  This  is  the  important  point  in 
the  case,  but  its  bearing  is  upon  the  third  question  proposed 
by  your  Lordships,  viz.  *  whether  the  5th  plea  (that  framed  *540 
upon  the  condition)  was  proved  by  the  defendants.  The 
judgment  of  the  Court  of  Queen's  Bench  was  that  it  was  not,  for 
the  want  of  a  signed  assent.  I,  however,  concur  with  Mr.  Justice 
Erie,  that  it  was  not  essential  that  it  should  be  signed. 

This  further  observation  may  be  added  :  If  ^^  condition  "  in  the 
Ist  proviso  means  what  I  believe  it  does  —  a  condition  emanating 
from  the  companies  themselves,  of  their  own  free  act  and  will  — 
it  is  not  unreasonable  or  contrary  to  any  legal  principle  to  inter- 
pose for  the  protection  of  the  public,  and  submit  to  the  judgment 
of  the  Court  or  Judge,  whether  it  be  just  and  reasonable.  But  if 
it  means  special  contract  properly  so  called,  it  would  be  perfectly 
novel  and  contrary  to  all  legal  principle  to  give  a  Court  or  Judge 
any  such  jurisdiction.  Contracts  are  to  be  judged  of  by  their  legal- 
ity according  to  the  rules  of  law,  not  by  the  opinion  of  Courts  or 
Judges  as  to  their  justness  or  reasonableness. 

In  conclusion,  I  desire  to  observe  that  the  question  depends 
upon  the.  construction  of  a  section  in  an  Act  of  Parliament.  The 
1st  proviso  deals  with  a  condition,  which  manifestly  is  the  condi- 
tion mentioned  in  the  enactment,  and  this  is  a  condition  made  by 
the  company,  made  by  one  party  only.  The  4th  proviso  deals  with 
contracts  between  the  company  and  other  parties  respecting  the 
receiving,  &c.  of  goods,  or,  in  other  words,  between  the*  company 
and  a  customer,  and  to  a  contract  the  agreement  of  two  parties  is 
essential,  and  it  is  this  contract  which  is  required  to  be  signed. 
It  seems  to  me  that  the  ^^  notice,  condition,  or  declaration  "  of  the 
1st  proviso  is  a  thing  different  from  the  ^'  special  contract "  of  the 
4th,  and  that  the  Carriers'  Act  shows  what  they  respectively  mean. 
And  amidst  the  multitude  of  conflicting  cases  and  opinions 
the  only  safe  course  is  to  abide  by  *  the  language  of  the  *  541 
Legislature,  adopting  the  construction  which  ought  origi- 
nally to  have  been  put  upon  it. 

The  next  question  which  arises  is,  whether  the  condition  be  just 
and  reasonable.  And  this,  in  my  opinion,  depends  upon  what  is 
its  legal  construction.  If  it  be  that  tfie  company  should  not  be 
liable  for  the  actual  neglect  or  default  of  its  servants,  it  would,  be 
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directly  contrary  to  the  enactment ;  and  I  shoold  think  it  neither 
just  nor  reasonable,  as  it  seems  to  me  the  bailment  of  carrying 
goods  for  hire  or  reward,  of  itself  and  of  necessity,  imposes  the 
obligation  upon  the  carrier,  at  the  least,  of  the  avoidance  of  actual 
negligence  or  misfeasance.    Bat  the  cases  of  Ly(m  y.  MdU^  and 
Qamett  v.  WiUan^  and  other  cases,  hare  established  that  this  is 
not  the  legal  construction  of  such  conditions,  and  that  they  are  to 
be  read  as  providing  against  unforeseen  and  unexpected  losses  and 
injuries  not  occasioned  by  actual  negligence  or  default.    And, 
reading  the  condition  in  this  sense,  I  think  it  just  and  reasonable, 
at  least  I  cannot  say  it  is  unjust  or  unreasonable,  when  the  plain- 
tiff's agent,  having  the  fullest  notice  of  it,  elected  to  send  the 
marbles  under  it  without  objection  or  complaint.    There  were 
many  other  modes  of  conveyance  from  Stoke-upon-Trent  to  London 
besides  this  railway.    I  may  here  convenientiy  state  that  I  think 
tiie  defendants  proved  their  fifth  plea,  that  the  condition  there  set 
out  may  be  read  in  Uie  same  sense  as  the  condition  itself,  and  that 
if  in  fact  the  injury  to  the  marble  had  arisen  from  actual  negli- 
gence or  misfeasance,  it  ought  to  have  been  new  assigned. 

The  above  are  substantially  my  answers  to  your  Lordships'  first 
and  third  questions. 

As  to  the  second  question,  I  have  to  assume  that  I  am 
*542  *in  error  in  my  construction  of  the  7th  section,  that 
the  term  ^*  condition ''  in  the  1st  proviso  means  the  same 
thing  as  ^^  special  contract "  in  the  4th ;  and  that  to  render  a 
condition  made  by  a  company  of  avail,  it  must  not  only  be  just 
and  reasonable  in  the  opinion  of  the  Court  or  Judge,  but  must  be 
embodied  in  a  writing  signed  by  or  on  behalf  of  the  customer. 
And  assuming  this  to  be  so,  I  think  the  judgment  of  the  Court  of 
Exchequer  Chamber  right,  and  that  there  is  evidence  of  such  a 
contract  between  the  parties,  signed  so  as  to  satisfy  the  require- 
ment of  the  4th  proviso,  and  that  it  is  evidence  of  the  contract 
alleged  in  the  4th  plea.  The  plea  avers  that  the  goods  were 
delivered  to  the  defendants  after  the  passing  of  the  Railway  and 
Canal  Traffic  Act  of  1854,  and  under  and  subject  to  a  certain 
special  contract  signed. 

The  facts  are  these.  The  plaintiff's  agent  had  express  notice  of 
the  condition  before  stated,  and  *had  had  a  correspondence  with 
the  defendants'  head  clerf  as  to  the  rates  which  would  be  charged 

^  5  East,  428.  '  5  B.  &  Aid.  53. 
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if  the  goods  were  insured  or  not  insured,  and  was  informed  that  if 
not  insured  the  rate  was  55s.  per  ton,  but  if  insured  the  rate  would 
be  102.  per  cent,  on  the  declared  value  in  addition.  Thereupon  the 
plaintiffs  agent  wrote  the  letter  of  the  1st  August,  '^  Please  forward 
the  three  cases  of  marble,  not  insured,"  &c.,  and  the  defendants 
forwarded  them  at  the  not  insured  rate.  Now  I  think  that  this 
letter  and  the  defendants'  conduct  upon  it  constituted  a  contract 
between  the  parties ;  that  the  letter  was  a  proposal,  and  the  de- 
fendants' conduct  an  unconditional  acceptance  of  it.  And,  accord- 
ing to  Smith  y.  Ntale^  the  proposal  on  behalf  of  the  plaintifis  being 
in  writing,  and  signed  and  unconditionally  accepted,  satis- 
fied the  requirement  of  the  *  4th  proviso.  I  therefore  *  643 
think  the  averment  was  proved  that  the  goods  were  to  be 
carried  under  and  subject  to  a  special  contri^ct. 

The  next  question  is,  was  there  evidence  in  writing  of  the  con- 
tract averred  in  the  plea,  viz.,  it  was  agreed  that  the  defendants 
should  not  be  responsible  for  the  loss  or  injury  to  the  marbles,  un- 
less declared  and  insured  according  to  their  value.  It  is  con- 
tended that,  in  accordance  with  the  cases  upon  the  Statute  of 
Frauds,  inasmuch  as  there  is  no  reference  in  the  letter  of  the  1st 
of  August  to  the  previous  letters  or  documents,,  they  cannot  be 
had  recourse  to  to  make  out  the  contract,  and  I  assume  this  to  be 
so,  and  that  the  question  depends  upon  the  meaning  of  the  term 
*'  not  insured  "  in  this  letter.  In  almost  every  trade  there  are  cer- 
tain terms  and  expressions  used  by  the  persons  dealing  in  them 
which  are  not  intelligible  to  strangers  to  the  trade.  For  instance, 
in  the  trade  of  insurance  the  word  ^^  average  "  is  in  constant  use, 
having  a  meaning  quite  different  from  its  ordinary  understood 
sense.  So  also  there  is  the  word  ^'  prompt,"  which  is  to  be  found 
almost  universally  in  London  bought  and  sold  notes  and  contracts 
of  sale.  This  word  as  used  would  be  unintelligible  to  persons  un- 
acquainted with  trade  terms  and  language.  And  I  apprehend  that 
when  such  terms  have  been  long  in  use,  and  of  frequent  occur- 
rence in  Courts  of  law,  the  Judges  are  as  much  bound  to  know 
their  meaning,  and  apply  them,  as  they  are  bound  to  know  and 
apply  the  ordinary  terms  of  law,  which  are  quite  unintelligible  to 
persons  not  lawyers.  Now  the  terms  **  insured  "  and  "  not  in- 
sured "  have  long  been  in  use  in  the  carrying  trade ;  they  will  be 
found  in  the  carriers'  notices  in  the  earliest  cases  upon  the  sub- 

.  .  1  2  C.  B.  N.  &  67. 
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ject,  and  I  think  are  substantially  recognised  in  the  Carriers'  Act. 
The  distinction  is  there  expressly  made  between  the  ordi* 

*  544    nary  *  rate  of  charge  for  carriage,  which  is  the  non-insured 

rate,  and  the  increased  rate  of  charge  when  the  value  and 
nature  of.  the  goods  are  declared,  which  is  the  insured  rate,  and 
when  these  marbles  were  directed  to  be  forwarded  not  insured,  I 
think  it  indicated  that  the  goods  were  to  be  forwarded  at  the  or- 
dinary rate  of  charge,  and  not  at  the  insured  rate ;  and  that  the 
owner  would  take  upon  himself  the  risk  of  the  loss  or  injury, 
which  would  have  been  to  be  borne  by  the  defendants  if  the  nature 
of  the  goods  were  declared  and  an  insurance  paid  according  to 
their  value.  Now,  if  this  risk  was  to  be  borne  by  the  owner,  it  is 
the  inevitable  consequence  that  the  defendants  were  not  to  be  re- 
sponsible for  it,  which  is  the  agreement  averred  in  the  plea.  The 
remaining  averment  was  clearly  proved,  and  in  my  opinion  the  de- 
fendants are  entitled  to  have  the  verdict  upon  it  entered  for  them. 

I  have  hitherto  confined  myself  entirely  to  the  letter  of  the  1st 
August,  because  I  am  myself  satisfied  that  all  parties  understood 
it  as  I  have  above  mentioned.  But  I  apprehend  there  can  be  no 
doubt  whatever  that  when  it  is  to  be  determined  what  is  the  meaning 
of  a  particular  expression  in  a  letter,  previous  correspondence  be- 
tween the  parties  upon  the  subject  may  be  looked  at  in  order  to 
ascertain  it.  The  cases  upon  the  Statute  of  Frauds  are  not  to  tho 
contrary,  and  reason  and  common  sense  point  it  out  as  one  of  the 
best,  probably  the  very  best,  tests  of  exposition.  Applying  this 
test,  the  previous  letters  show  the  meaning  of  the  term  *^  not  in- 
sured," to  be  what  I  have  stated  beyond,  as  it  seems  to  me,  the 
possibility  of  cavil  or  doubt. 

For  the  above  reasons,  I  answer  your  Lordships'  first  question 
in  the  affirmative,  and  the  second  and  third  in  the  negative. 

I  beg  to  refer  to  the  case  of  Harri$on  v.  The  London 

*  545    *  and  Brighton  Railway  Company^  in  which  the  questions 

arising  in  this  case  have  been  discussed. 

Mr.  Justice  Vaughan  Wiluamb.  —  My  Lords,  before  answering 
your  Lordships'  questions  separately,  I  think  it  better  to  express 
my  opinion  generally  as  to  the  construction  of  those  parts  of  the 
7th  section  of  the  Statute  17  &  18  Yict.  c.  81,  which  relate  to  the 
points  in  controversy. 

^  SBest&S.  122.  • 
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A  proper  course  for  arriving  at  the  meaning  of  these  enactments 
may  be  to  examine  the  section  as  if  it  stood  without  the  introduc- 
tion of  the  1st  proviso.  It  would  then,  by  its  first  clause,  declare 
to  be  null  and  void  every  notice,  condition,  or  declaration  made 
and  given  by  any  railway  company,  in  any  wise  limiting  their  lia- 
bility for  the  loss  of  or  for  any  injury  to  any  goods,  &c.,  if  occa- 
sioned by  their  neglect  or  default. 

On  comparing  this  enactment  with  the  corresponding  one  in  the 
4th  section  of  the  Carriers'  Act  (11  Geo.  4,  and  1  Wm.  4,  c.  68), 
it  may  be  noted  that  the  Statute  of  Victoria  omits  the  word 
'^  public,"  which  was  prefixed  to  the  words  *^  notice  and  declara- 
tion "  in  the  Carriers'  Act  (and  which  was  regarded  as  so  material 
by  the  Court  in  Walker  v.  York  and  North  Midland  Railway  Com- 
pany^ and  further,  that  it  superadds  a  declaration  that  the  notices, 
conditions,  and  declarations  shall  be  null  and  void.  And  the  efifect 
of  the  clause,  were  it  not  qualified  by  the  subsequent  proviso,  is, 
as  it  seems  to  me,  not  only  to  render  all  such  notices,  conditions, 
and  declarations  inoperative  per  «e,  but  to  nullify  all  contracts 
which  shall  be  founded  on  any  assent  to  them. 

What,  then,  is  the  efifect  of  the  proviso  having  been 
*  introduced,  that  the  statute  shall  not  prevent  the  com-  *  546 
panics  from  making  such  ^^  conditions  "  with  respect  to  the 
receiving,  forwarding,  and  delivering  of  goods,  <tc.,  as  shall  be  ad- 
judged to  be  just  and  reasonable  ?  The  efifect  appears  to  be,  that 
the  first  clause  of  the  section  does  not  apply  to  such  conditions ;  but 
they  are  allowed  to  operate  as  they  did  before  the  statute  passed. 

Now,  though  it  has  been  contended  on  behalf  of  the  defendants 
that  they  operated  as  limitations  which  a  carrier  had  the  power  of 
imposing  on  his  common-law  liability  by  way  of  special  acceptance, 
without  the  assent  of  the  customer,  yet  a  long  series  of  cases  has, 
in  my  opinion,  established  beyond  all  question,  that  they  operated 
only  as  special  contracts.  These  cases  have  been  so  fully  cited 
and  clearly  explained  by  my  brother  Blackburn,  that  it  would  be 
wrong  if  I  were  to  trouble  your  Lordships  by  any  further  statement 
of  them. 

If  this  be  so,  it  remains  to  inquire  whether  the  conditions  thus 
saved  by  this  earlier  proviso  do  not  necessarily  fall  within  the  sub- 
sequent proviso,  which  enacts  that  no  special  contract  shall  be 
binding  unless  it  is  signed. 

^  2  Ellis  &  B.  750. 
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This  has  been  denied,  on  the  suggestion  that  the  term  ^^  special 
contract "  there  employed,  ought  not  to  be  understood  as  compris- 
ing conditions  emanating  from  the  carriers  themselves,  and  assented 
to  by  the  customer,  but  as  applying  only  to  contracts  properly  so 
called,  made  with  particular  persons  in  the  usual  way  by  mutual 
bargain.  And  inasmuch  as  it  is  manifest  that  if  the  reasonable 
conditions  saved  by  the  earlier  proviso  are  to  be  deemed  special 
contracts  within  the  later,  it  must  follow  that  every  such  condition, 
in  order  to  be  binding,  must  be  reasonable,  as  well  as  signed ;  it  is 
further  argued  that  a  party  to  a  contract  ought  to  reflect  and  be 

his  own  judge  as  to  the   reasonableness  of  the  contract 
*  547    before  he  executes  *  it,  and  that  it  is  improbable  tliat  the 

Legislature  could  have  meant  to  invade  the  ordinary  princi- 
ple of  justice  which  forbids  him  to  avoid  it  by  asserting  it  to  be 
unreasonable.  But  the  words  of  the  proviso  seem  to  show  that 
the  statute,  by  the  expression  ^^  special  contract,"  did  mean  to  in- 
clude the  ordinary  transaction  of  a  condition  proposed  by  the  com- 
panies to  a  customer,  and  assented  to  by  him ;  for  the  proviso 
allows  a  signature  of  the  special  contract  to  be  sufBcient  if  made 
by  the  customer,  or  by  the  person  delivering  the  goods  for  carriage, 
which  appears  to  point  to  the  case  of  a  contract  arising  simply  out 
of  the  transaction  of  goods  brought  to  a  railway  by  a  servant  of 
the  owner,  who  is  required  in  the  usual  way  to  sign  the  ticket,  ex- 
pressing the  conditions  on  which  the  company  receive  the  goods. 
And  as  to  the  suggested  invasion  of  the  principle  that  a  party  who 
has  chosen  to  enter  into  a  contract  shall  not  be  allowed  to  dispute 
its  being  reasonable,  it  must  be  observed  that  the  proviso  does  not 
apply  to  all  special  contracts  between  railways  and  their  customers, 
but  only  to  such  as  respect  the  ^*  receiving,  forwarding,  and  deliv- 
ering "  of  goods,  Ac. ;  and  further,  that  the  special  contracts,  the 
reasonableness  of  which,  according  to  the  plaintifi^'s  contention,  the 
Legislature  allows  the  customer  to  dispute,  are  confined  to  condi- 
tions by  which  the  companies  limit  their  liability  as  to  the  *^  receiv- 
ing, forwarding,  and  delivering  "  of  goods.  Considering  that  these 
conditions  are  usually  imposed  suddenly  at  the  moment  of  delivery, 
when  due  reflection  as  to  their  import  and  extent,  or  a  repudiation 
of  tliem,  if  not  impracticable,  is  at  least  inconvenient  and  irksome 
to  the  customer,  or  the  servant  he  employs  to  deliver  the  goods  to 
,  the  company,  it  does  not  appear  to  me  to  be  an  absurd  or  harsh 
piece  of  legislation  to  enact  that,  notwithstanding  the  company     * 
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obtains  *  the  requisite  signature  to  the  special  contract,    *  548 
it  shall  still  be  open  to  the  customer  to  contend  before  a 
Court  that  the  conditions  contained  in  it  cannot  be  regarded  as  just 
and  reasonable. 

On  these,  grounds  I  am  of  opinion  that  the  true  construction  of 
the  Act  is  that  .put  upon  it  by  the  Court  of  Common  Pleas  in 
Simons  v.  The  Cheat  Western  Railway  Company^  viz.  that  a  con- 
dition limiting  the  liability  of  a  railway  company  for  loss  or  injury 
occasioned  by  the  neglect  or  default  of  the  company  or  its  servants, 
is  null  and  void,  unless  it  is  just  and  reasonable,  and  stated  in  a 
signed  contract. 

It  follows  that  I  must  answer  your  Lordships'  third  question  in 
the  affirmative,  because  (as  it  was  put  by  my  learned  brother 
Crompton  in  the  Court  of  Queen's  Bench)  the  5th  plea  avers  that 
the  defendants  made  the  condition,  and  that  the  plaintiff  assented 
to  it ;  and  as  I  am  of  opinion  that,  according  to  the  true  construc- 
tion of  the  statute,  there  was  no  binding  assent,  the  plaintiff  is  en- 
titled to  have  the  verdict  entered  for  him  on  that  plea. 

As  to  the  first  of  your  Lordships'  questions,  I  answer  it  in  the 
affirmative,  for  the  reasons  given  by  Lord  Chief  Justice  Erie,  in 
the  judgment  which  he  delivered  on  the  second  point  in  Harrison 
Y.  The  London  and  Brighton  Railway  Company} 

As  to  the  second  question  of  your  Lordships,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  have  the  verdict  entered  for  him  on 
the  4th  plea.  I  have  heard  nothing  in  the  arguments  at  the  bar  of 
this  House,  which  has  altered  the  opinion  which  I  expressed  on 
this  point  in  the  Exchequer  Chamber,  to  which  I  crave  leave  to 
refer  your  Lordships. 

*  Lord  Chief  Baron  Pollock.  —  My  Lords,  in  answer    •  549 
to  the  first  question  of  your  Lordships,  I  am  of  opinion  that 
the  condition  (understood,  as  I  think  it  must  be  understood,  with 
reference  to  the  Statute  17  &  18  Yict.  c.  31,  §  7)  is  a  just  and 
reasonable  condition. 

The  7th  section  of  the  statute  makes  every  notice,  condition,  or 
declaration  null  and  void,  which  limited  the  responsibility  of  the 
company  foi*  loss  or  injury  occasioned  by  the  neglect  or  default  of 
the  company  or  its  servants.  But  it  is  expressly  provided  in  the 
same  section  that  it  shall  not  prevent  a  company  from  making  con- 

'  SBest&S.  166,  167. 
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ditions,  which  I  understand  to  mean  from  limiting  its  responsibility 
with  reference  to  other  accidents  or  mischief  not  arising  from  the 
neglect  or  default  of  the  company  or  its  servants  (for  which,  as 
insurers,  companies  would  otherwise  by  law  be  liable),  and  I  think 
this  condition  must  be  read  as  applying  to  those  cases  in  which  it 
was  competent  to  the  company  to  limit  its  responsibility,  and  not 
to  those  where  it  was  not.  And  so  reading  it,  it  appears  to  me  to 
be  a  most  reasonable  and  just  condition  ;  and  indeed  it  is  in  the 
spirit  of  the  2d  proviso.  It  is  quite  right  that  carriers  should  be 
responsible  for  their  own  negligence  and  that  of  their  servants ; 
but  when  they  are  called  upon  to  pay  for  damage  as  insurers  only, 
common  fairness  seems  to  require  that  they  should  be  paid  accord- 
ing to  the  risk  they  run ;  that  is,  according  to  the  value  of  the 
goods. 

In  answer  to  the  second  question,  I  am  of  opinion  that  the 
plaintiff  is  not  entitled  to  have  the  verdict  entered  for  him  upon 
the  4th  plea,  because  it  appears  to  me  that  the  4th  plea  was 
proved.  I  think  a  contract  may  always  be  explained  by  the  sur- 
rounding circumstances,  just  as  a  will,  or  indeed  any  other  instru- 
ment may ;  and  looking  at  the  surrounding  circumstances, 
*  550  I  think  the  *  letter  of  the  1st  August  is  alone  sufficient  and 
satisfactory  evidence  of  what  the  parties  meant.  But  if 
there  be  any  doubt  whether  that  letter  alone  would  be  sufficient,  I 
am  of  opinion  that,  coupled  with  the  rest  of  the  correspondence 
and  written  communications,  the  meaning  and  intention  of  each 
party  is  perfectly  clear,  and  they  came  to  the  agreement  stated  in 
the  4th  plea,  which  was  signed  in  the  note  of  August  1st. 

In  a  case  where  a  contract  is  to  be  collected  from  a  correspon* 
deuce,  and  a  letter  is  written  in  answer  to  another  letter,  I  appre- 
hend if  it  be  clearly  shown  that  the  second  letter  was  in  fact  writ- 
ten in  answer  to  the  first,  the  first  may  be  read  to  explain  the 
second,  although  the  second  does  not  expressly  refer  to  it.  On 
the  10th  July,  1857,  a  letter  was  written  from  Meigh  &  Son  to  the 
defendants,  inquiring  the  rate  of  insurance  on  marble.  Subse- 
quently to  that  letter  of  inquiry,  the  defendants  delivered  to  Mr. 
Meigh  the  conditions,  among  which  was,  ^'  That  the  company  shall 
not  be  responsible  for  the  loss  of  or  injury  to  marbles,  &c.  unless 
declared  and  insured  according  to  their  value."  There  was  some 
other  correspondence  in  writing  on  the  subject,  which,  without 
reference  to  any  verbal  communications,  in  my  judgment  leaves  no 
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doubt  what  was  meant  by  the  letter  of  the  Ist  August.  It  appears 
to  me  that  from  what  passed  iu  writing  between  the  parties  (and  I 
think  we  ought  to  look  at  the  whole  of  it),  the  meaning  of  the 
letter  of  the  Ist  August  becomes  no  longer  doubtful ;  and  that  the 
4th  plea  is  proved. 

In  answer  to  the  third  question,  I  am  of  opinion  that  the  plain- 
tiif  is  not  entitled  to  have  the  verdict  entered  for  him  upon  the 
5th  plea.  The  7th  section  of  the  statute,  while  it  renders  void 
any  condition  which  would  exempt  the  company  from  lia- 
bility to  loss  arising  from  *  the  neglect  of  companies  or  *  551 
their  servants,  leaves  it  open  to  them  to  make  any  con- 
dition, which  shall  be  deemed  just  and  reasonable  by  the  Judge 
before  whom  the  question  shall  arise,  that  limits  their  liability  as 
to  other  losses,  which  I  take  the  present  to  be.  In  a  second  pro* 
viso,  the  loss  to  be  recovered  for  injury  done  to  animals  is  limited 
as  to  each  class,  unless  at  the  time  of  delivery  a  higher  value  is 
declared ;  in  which  case  the  company  is  authorised  to  demand  by 
way  of  compensation  for  the  increased  risk  a  reasonable  percent- 
age on  the  excess  of  the  declared  value.  There  is  then  a  proviso 
that  no  special  contract  between  the  company  and  any  person  de^ 
livering  goods  to  be  carried,  shall  be  binding  unless  the  same  be 
signed  by  the  party  or  the  person  delivering  the  goods.  It  is  quite 
clear  that  beside  the  general  condition  attached  (when  lawful  and 
just  and  reasonable)  to  certain  articles  and  certain  branches  of 
trade,  it  was  quite  competent  to  the  company  to  enter  into  a 
special  agreement  in  any  particular  case,  taking  that  individual 
delivery  out  of  the  general  law  as  to  carriers,  and  also  out  of  any 
general  condition  or  declaration  made  by  the  company  in  pur- 
suance of  the  first  proviso  in  the  7th  section.  And  this  right  on 
the  part  of  the  carrier  to  make  a  special  contract  with  his  cus- 
tomer is  recognised  and  protected  by  the  6th  section  of  the  11  Geo. 
4,  and  1  Wm.  4,  c.  68,  by  which  it  is  provided  that  nothing  in  that 
Act  shall  be  construed  to  annul  or  affect  any  special  contract  be* 
tween  the  carrier  and  the  person  whose  goods  are  to  be  conveyed. 
And  this  is  tlie  sort  of  special  contract  which  by  the  4th  pro- 
viso is  required  to  be  signed.  Such  special  contracts  might  arise 
in  various  ckses,  such  as  on  the  carriage  of  treasure  or  articles  of 
extraordinary  and  unusual  value,  or  of  race-horses,  or  horses  for 
breeding,  which  might  require  particular  accommodation  ; 
and  to  guard  against  fraud,  they  are  *  required  by  the  last   *  552 
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statute  to  be  signed.  It  seems  quite  superfluous  to  allow  the 
company  to  make  general  conditions,  and  at  the  same  time  to 
require  that  in  addition  to  a  full  knowledge  of  such  conditions, 
and  the  notice  thereof,  and  acquiescence  therein,  there  shall  be  in 
every  case  of  such  delivery  a  special  contract  signed.  No  doubt 
technically  an  arrangement  by  which  the  owner  of  the  goods  de- 
livers them  to  the  company  subject  to  a  condition  or  declaration, 
and  the  company  accepts  them  accordingly,  may  be  technically 
considered  a  contract,  and  in  one  sense  a  special  contract.  But  it 
is  not,  in  my  judgment,  the  sort  of  special  contract  meant  by  the 
proviso  in  question.  I  think  the  sort  of  contract  which  arises  out 
of  a  general  notice  applicable  to  all  goods  of  a  certain  description 
is  rather  a  general  contract  than  a  special  contract.  And  I  think 
the  fourth  proviso,  which  requires  the  special  contract  to  be  signed, 
relates  only  to  a  special  contract  belonging  to  the  particular  indi- 
vidual case,  and  not  to  a  contract  arising  out  of  a  notice  or  con- 
dition as  to  the  mode  of  conducting  a  particular  branch  of  railway 
business. 

In  this  Court  of  Error  before  your  Lordships,  I  am  entitled  to 
say  that  on  this  point  I  differ  from  the  judgment  of  the  Court  of 
Exchequer  Chamber,  in  the  case  of  MManus  v.  The  Lancashire 
and  Yorkshire  Railway  Company^  and  from  the  opinion  of  Lord 
Chief  Justice  Jei*vis,  on  which  it  was  founded,  in  Simons  v.  The 
Cheat  Western  Company.  And  with  the  greatest  respect  for  the 
learned  Judges  who  delivered  the  judgments  from  which  I  differ, 
it  appears  to  me  that  when  they  delivered  those  judgments,  they 
omitted  to  consider  that  ^^  special  contracts,"  eo  nomine^  were  men- 
tioned and  provided  for  in  the  earlier  Act ;  and  that  the 
*558  4th  proviso  of  the  7th  *  section  of  the  later  Act  merely 
requires  such  special  contracts  to  be  in  writing. 

Lord  Chief  Justice  Cockburn.  —  My  Lords,  I  am  of  opinion 
that  the  first  question  put  by  your  Lordships  in  this  case  should  be 
answered  in  the  negative.  The  effect  of  the  condition  to  which 
the  question  refers  is  to  secure  immunity  to  the  company  from  all 
liability  in  respect  of  injury  arising  from  its  own  negligence  in  the 
event  of  goods  not  being  declared  and  insured  according  to  their 
value.    I  am  of  opinion  that  such  a  condition  is  not  a  just  and 

M  H.  &  N.  848. 
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reasonable  coudition  within  the  true  intent  and  meaning  of  the 
7th  section  of  the  17  4  18  Vict.  c.  81. 

In  considering  this  question,  it  appears  to  me  important  to  bear 
in  mind  that,  in  every  system  of  law  with  which  we  are  acquainted, 
the  contract  of  the  carrier  involves  the  obligation  of  applying 
reasonable  care  and  diligence  in  the  custody  and  conveyance  of 
the  thing  to  be  carried.  No  doubt  it  was  always  by  our  law  com- 
petent to  a  carrier,  in  respect  of  articles  as  to  which  he  did  not 
bold  himself  out  as  a  common  carrier,  to  insist  on  a  special  con- 
tract, and  by  the  terms  of  it  to  limit  the  extent  of  his  liability. 
But  the  fact  that,  in  the  absence  of  any  special  agreement,  which, 
of  course,  would  supersede  the  law,  the  obligation  to  use  due  care 
and  diligence  in  dealing  with  the  subject  matter  of  the  bailment 
attached,  by  operation  of  law,  upon  the  contract  to  carry,  shows 
that,  in  the  eye  of  the  law,  it  was  deemed  reasonable  that  this  ob- 
ligation should  form  part  of  the  duty  of  the  carrier.  It  is,  no 
doubt,  equally  true  that  the  interference  of  the  Legislature  in 
passing  the  1  Wm.  4,  c.  68,  commonly  called  the  Carriers'  Act, 
also  shows  that,  in  the  opinion  of  the  Legislature,  the  liability  of 
the  carrier  at  common  law  went  beyond  what  was  just  and 
reasonable.  I  think  *  it  may  be  doubted  whether  the  in-  *  554 
tention  of  the  Legislature  in  passing  the  Carriers'  Act  was 
to  do  more  than  to  relieve  the  carrier  from  that  larger  responsi- 
bility which  the  common  law  casts  upon  him,  and  whereby  ho  be- 
came liable,  as  an  insurer,  for  loss  or  injury  arising  from  caused 
against  which  no  care  or  diligence  could  guard.  It  may  be 
doubted  whether  the  intention  was  to  enable  the  carrier,  by  a 
mere  notice,  to  relieve  himself,  even  in  respect  of  the  exceptional 
articles  to  which  the  Act  refers,  from  all  responsibility  for  negli- 
gence unless  a  premium  were  paid  to  him  to  insure  due  attention 
and  care  on  his  part.  Such,  however,  has  been  held  to  be  the 
effect  of  the  language  and  provisions  of  the  Act,  taken  together ; 
and,  judicially  speaking,  I  cannot  but  acquiesce  in  the  propriety  of 
such  construction.  Be  this,  however,  as  it  may,  it  is  obvious  that 
the  cases  provided  for  by  the  Carriers'  Act  stand  on  a  peculiar 
ground.  In  the  articles  to  which  that  Act  relates,  the  value  of 
the  commodity  to  be  carried  is  so  immensely  disproportionod  to 
the  bulk,  and  consequently  to  the  freight  received  by  the  carrier, 
that  while  the  freight  would  be  inadequate  to  compensate  him  for 
the  risk  incurred,  the  consequences  of  negligence  by  a  servant 
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might  inyolve  him  in  utter  ruin.  The  Legislature,  therefore, 
might  well  authorise  the  carrier  to  insist,  not  only  on  having 
the  nature  of  the  article  declared  to  him,  but  also  on  the  payment 
of  an  increased  freight,  or  that  the  article  shall  be  carried  at  the 
entire  risk  of  the  owner.  In  like  manner  the  yalue  of  a  race- 
horse, or  of  animals  of  a  particular  breed,  may  in  some  instances 
be  so  far  beyond  the  ordinary  run,  that  the  ordinary  rate  of 
freight  may  be  an  inadequate  remuneration  to  the  railway  carrier 
for  incurring  the  risk  of  having  to  make  good  loss  arising  from 
the  negligence  of  servants.    Hence  the  protection  afforded  by  the 

2d  proviso  of  this  section. 
*555       *In  all  these  instances  the  Legislature  has  thought  it 

reasonable  (doubtless  on  the  ground  to  which  I  have  re- 
ferred) that  the  carrier  should  be  protected  from  liability  unless  a 
higher  freight  be  paid.  But,  in  thus  providing,  the  Legislature 
has  been  careful  to  enumerate  specifically  the  particular  articles  in 
respect  of  which  the  carrier  should  have  this  immunity.  Nowhere 
is  it  said  that  the  provisions  of  the  Carriers'  Act  may  be  extended 
to  any  article  not  mentioned  in  it,  even  though,  to  use  the  lan- 
guage of  this  condition,  such  article  may  be  *^  more  than  ordinarily 
hazardous."  I  cannot  but  think  that  we  have  thus  a  legislative 
exposition  afforded  us  of  the  extent  to  which  Parliament  deemed 
it  reasonable  that  the  carrier  should  be  absolved  from  the  liability 
to  which  he  would  ordinarily  be  subject.  And  though,  of  course, 
I  readily  concede  that  the  legislation  to  which  I  have  been  advert- 
ing leaves  special  contracts  untouched,  yet,  in  construing  a  statute 
by  which  the  Legislature  has  intended  to  put  a  restraint  on  the 
power  of  carriers  to  protect  themselves  by  special  contracts  in 
respect  of  negligence,  the  extent  to  which  Parliament  in  affording 
to  carriers  a  statutory  protection  has  thought  it  reasonable  that 
that  protection  should  go,  appears  to  me  not  an  unsafe  or  inappro- 
priate guide. 

I  cannot  but  look  upon  the  statute  which  your  Lordships  are 
now  called  upon  to  construe  as  a  very  salutary  one.  It  certainly 
was  intended  to  be  a  remedial  one  ;  and  its  efficacy  should  not,  as 
I  humbly  think,  be  lessened  by  judical  exposition.  In  construing 
such  a  statute  I  am  fully  sensible,  as,  no  doubt,  Parliament  was  in 
passing  it,  of  the  great  importance,  as  a  general  rule,  of  leaving 
parties  free  to  make  their  own  contracts.  But  even  a  rule  so 
sound  and  general  in  its  application  is  subject  to  exceptions ;  and 
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one  of  these  is  the  case  where,  sis  in  the  present  instance, 
one  of  the  contracting  parties  *  is  entirely  in  the  power  of  *  556 
the  other.  There  cannot  be  a  doubt  that,  practically  speak- 
ing, the  introduction  of  railways  has  destroyed  the  competition 
which  formerly  existed,  and  the  effect  of  which  was  to  secure  to 
the  goods  owner  fair  and  reasonable  terms  from  the  carrier 
between  certain  distant  termini.  Between  some,  indeed,  where 
there  happens  to  be  more  than  one  line  of  railway,  as,  for  instance, 
between  London  and  York,  or  London  and  Exeter,  some  competi- 
tion may  be  said  to  exist,  but  oyer  the  greater  portion  of  the 
country,  and  even  on  the  lines  to  which  I  have  just  referred, 
between  all  the  intermediate  places,  it  is  idle  to  talk  of  compe- 
tition as  practically  existing.  On  the  other  hand,  the  absence 
of  other  means  of  conveyance,  as  well  as  the  increased  rapidity 
of  transport,  compels  the  owner  of  goods,  at  least  for  all  the  pur- 
poses of  business,  to  resort  to  railway  conveyance.  He  is  thus  at 
the  mercy  of  the  carrier,  and  has  no  alternative  but  to  submit  to 
any  terms,  however  unjust  and  oppressive,  which  the  latter  may 
think  fit  to  impose. 

The  history  of  the  judicial  decisions  which  have  taken  place  on 
contracts  of  this  nature,  and  the  legislation  which  has  followed  on 
those  decisions,  abundantly  show  that  the  Act  which  your  Lord- 
ships are  now  considering  was  passed  by  the  Legislature  for  the 
express  purpose  of  protecting  the  public  from  the  abuse  of  a  power 
which  the  Legislature  itself,  by  assisting  to  create  these  great 
companies,  had  helped  to  bring  into  existence.  Masters  of  the 
field,  railway  companies  lost  no  time  in  introducing  into  their 
contracts  conditions  of  immunity,  not  only  against  liability  in 
respect  of  loss  or  injury  arising  from  circumstances  beyond  their 
control,  but  also  against  liability  in  respect  of  loss  or  injury  result- 
ing from  their  own  negligence,  however  gross  and  inexcusable. 
And  to  these  stipulations  Courts  of  law  felt  themselves 
compelled  *  to  give  effect,  on  the  undeniable  principle  that,  *  557 
in  the  absence  of  fraud  or  illegality,  Courts  of  justice  are 
bound  to  give  effect  to  conditions,  however  stringent  and  oppres- 
sive, to  which  the  parties  to  a  contract  have  deliberately  agreed. 
Thusif  for  instance,  in  Shaw  v.  The  Tark  and  North  Midland  Bail- 
way  Company}  as  also  in  A%iixt%n  v.  TAe  ManchtsUr^  Shffield^  and 
Idneobishire  Railway  Company?  the  plaintiff's  horses,  and  in  Chip- 
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penddle  t.  The  Lancashire  and  Torkshire  RaUway  Company^  the 
plaintiflTs  cattle,  bad  been  injared  by  the  negligence  of  the  defend- 
ants' servants ;  yet,  as  in  each  of  these  cases,  the  plaintiff  had 
signed  a  memorandam  that  all  risks  of  conveyance  were  to  be 
borne  by  the  owner,  the  defendants  were  held  free  from  all  liabil- 
ity. The  climax  to  this  series  of  decisions  occurred  in  the  case  of 
Carr  v.  The  Lancashire  and  Yorkshire  RaUway  Company}  There 
the  company,  on  undertaking  to  carry  the  plaintiff's  horse,  had 
made  him  sign  a  ticket,  on  which  was  printed  a  condition  that  the 
plaintiff  should  undertake  *^  all  risks  of  conveyance  whatsoever," 
and  that  the  company  should  '^  not  be  responsible  for  any  injury 
or  damage,  however  caused."  And  though  the  jury  found  that 
the  loss  of  the  horse  arose  from  *^  gross  negligence,"  the  Court  of 
Exchequer  felt  itself  compelled,  upon  the  true  and  proper  meaning 
of  the  Words,  to  decide  in  favour  of  the  defendants.  In  that  case, 
Mr.  Baron  Parke,  in  delivering  judgment,  observed,  with  reference 
to  the  argument  on  the  inconvenience  arising  from  such  contracts, 
that  that  "  was  not  matter  for  the  interference  of  the  Court,  but 
must  be  left  to  the  Legislature,  who  might,  if  they  pleased, 
*  558  put  a  stop  to  this  *  mode  which  the  carriers  had  adopted  of 
limiting  their  liability. 

The  Legislature  did  interfere.  In  a  very  short  time  after  the 
decision  in  Carr  v.  The  Lancashire  and  Yorkshire  RaUway  Gowr 
pany  was  pronounced,  the  Act  of  Parliament  was  passed  upon 
which  the  present  question  arises.  It  cannot  be  doubted,  that  the 
object  of  tl>e  Legislature  in  passing  it  was  to  prevent  these  con- 
tracts, in  which  liability  for  negligence  is  either  entirely  excluded, 
or  made  conditional  on  the  payment  of  a  premium.  However  vast 
may  be  the  advantages  which  railway  communication  affords,  the 
complete  monopoly  of  the  carrying  business  of  the  country  which 
the  railway  system  necessarily  involves,  rendered  legislative  inter- 
ference requisite  to  protect  those  who  have  goods  to  be  carried, 
against  unjust  and  unreasonable  terms. 

There  are  some  things,  no  doubt,  and  it  is  to  these  that  the  Ist 
proviso  of  the  section  is  directed,  in  respect  of  which,  reference 
being  had  to  the  increased  risk  arising  from  railway  conveyance,  it 
mliiy  be  reasonable  that  railway  companies  should  be  at  liberty  to 
impose  terms  with  a  view  to  prevent  the  possible  negligence  of 
their  servants,  or  to  diminish  the  mischief  that  may  result  from  it. 

»  7  Exch.  707. 
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Thus,  it  may  be  just  and  reasonable  that  railway  carriers  should 
be  correctly  informed  of  the  nature  and  character  of  the  goods 
they  are  called  upon  to  convey,  so  that  increased  yigilance  and 
care  may  be  applied  when  called  for  by  the  nature,  or  the  higher 
value  of  the  articles.  So,  again,  reference  being  had  to  the  un- 
certainties of  railway  conveyance,  and  the  fluctuations  of  traffic  on 
an  extended  line  of  railway,  it  might  bo  thought  reasonable  that 
railway  carriers  should  be  at  liberty  to  stipulate  not  to  be  answer- 
able for  delay  arising  from  unforeseen  causes.  Other  in- 
stances might  be  adduced,  in  which,  with  a  view  *  to  the  *  559 
safer  and  more  convenient  working  of  railway  traffic,  it 
might  be  reasonable  that  conditions  should  be  imposed  on  the  cus- 
tomer. But  to  say,  save  in  the  peculiar  and  exceptional  cases  pro- 
vided for  by  special  legislation,  that  it  is  reasonable  that  companies 
which  undertake  to  carry  goods  may  insist  on  an  absolute  and  un- 
qualified freedom  from  all  liability  in  respect  of  negligence,  or,  in 
addition  to  the  ordinary  rate  of  charge,  may  exact  a  premium  to 
insure  protection  to  the  goods  owner  against  their  own  negli- 
gence, appears  to  me,  I  must  say,  a  proposition  altogether  un- 
tenable. 

It  is  unnecessary  to  consider  how  far,  if  a  company  established 
a  twofold  rate  of  charge,  a  higher  and  a  lower,  and  gave  the  cus- 
tomer the  option  of  paying  less  than  the  ordinary  freight,  on  the 
condition  of  taking  all  risk  upon  himself,  such  a  proceeding  would 
be  reasonable.  That  case  is  not  before  your  Lordships.  Tliere  is 
nothing  here  to  show  that  the  freight  paid  by  the  plaintiff  was  not 
the  full  rate  of  charge  payable  on  commodities  of  this  class.  And 
the  doctrine  contended  for  goes  the  length  of  asserting  for  the  car- 
rier a  right  to  throw  the  entire  risk  on  the  owner,  without  even  af- 
fording him  the  option  of  obtaining  insurance  by  the  payment  of  a 
premium. 

A  further  reason  for  preventing  railway  companies  from  too 
easily  divesting  themselves  of  responsibility  for  negligence  is  to  be 
found  in  the  fact  with  which  every  day's  experience  unhappily 
makes  us  familiar,  that  loss  or  injury  too  frequently  arises  from 
the  negligence  of  some  of  the  numerous  servants  whom  railway 
companies  are  under  the  necessity  of  employing.  It  is  only  by 
the  utmost  vigilance  on  the  part  of  those  to  whom  the  man- 
agement of  railway  affairs  is  committed,  that  this  evil  can 
be   kept  at  its  lowest   point.     And   the  effect  of  sanctioning 
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*  560    *  such  a  condition  as  the  present,  will  ohviously  be  either 

to  compel  those  who  have  goods  to  be  conveyed  to  submit 
to  undue  exaction,  or,  in  the  event  of  their  refusing  to  pay  the  re- 
quired premium,  to  deprive  them  of  the  protection  which  the  in- 
terest of  the  railway  companies  in  preventing  negligence  on  the 
part  of  their  servants  would  otherwise  secure  to  them. 

It  is  scarcely  necessary  to  observe  that  this  Act  leaves  railway 
carriers  wholly  unfettered  in  taking  measures  to  exclude  the 
liability  in  respect  of  inevitable  accident,  whicU  the  law  of  Eng- 
land, perhaps  with  undue  rigour,  casts  upon  them.  The  Act  deals 
only  with  the^matter  of  negligence,  which  the  carrier  has  the  means 
and  opportunity  of  guarding  against,  which  the  owner  of  the 
goods,  who  has  necessarily  parted  with  the  custody  of  them,  has 
not.  In  the  relative  position  of  the  parties,  it  is  right  as  well  as 
expedient  that  the  carrier  shall  be  prevented  from  too  easily  di- 
vesting himself  of  the  obligation  to  apply  the  diligence  and  care 
which  can  alone  insure  the  safety  of  the  thing  intrusted  to  him. 

Independently  of  this  general  reasoning,  there  are  two  special 
grounds  on  which  it  appears  to  me  that  such  a  condition  as  the 
present  cannot  be  upheld.  In  the  first  place,  it  is  to  be  observed 
that  in  this  contract,  as  indeed  in  all  the  others  of  a  like  character 
which  have  come  under  discussion,  no  exception  is  made  in  re- 
spect of  loss  or  injury  arising  from  felonious  acts  by  the  company's 
servants.  But  the  Legislature,  in  giving  the  carrier  the  large  pro- 
tection afforded  by  the  Carriers'  Act,  thought  it  right  to  make 
a  special  exception  in  this  particular.  We  have  here,  it  seems  to 
me,  a  statutory  exposition  of  the  degree  of  protection  which  the 
Legislature  has  thought  should,  under  special  circumstances,  be 
afforded  to  the  carrier.    The  present  stipulation  goes  further, 

*  561    and  if  not  *  bad  on  general  grounds,  as  I  undoubtedly  think 

it  is,  must,  I  conceive,  be  held  bad  on  this.  Again,  it 
should  be  borne  in  mind  that  the  Carriers'  Act  had  reference  to 
cases  in  which  the  carrier  was  at  liberty  to  fix  his  own  rate  of 
charge,  whereas  railway  companies,  by  the  Acts  by  which  they  are 
constituted  or  regulated,  are  limited  to  fixed  and  specified  rates. 
But  if  the  principle  upon  which  the  present  condition  is  contended 
for  be  good,  it  would  be  competent  to  railway  companies  to  super- 
add to  the  maximum  rate  allowed  by  their  Acts,  an  extra  sum  for 
insurance.  I  cannot  think  that,  where  no  such  power  is  given  by 
special  enactment,  this  can  be  a  reasonable  proceeding.    Being  for 
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these  reasons  clearly  of  opinion  that  this  condition  is  unreasonable, 
it  follows  as  a  necessary  consequence,  that  in  my  opinion  the  plain- 
tiff is  entitled  to  judgment  on  the  5th  plea. 

The  question  on  the  4th  plea  remains  to  be  disposed  of.  As  to 
this,  I  am  inclined,  to  concur  with  the  majority  of  the  Court  of 
Exchequer  Chamber  in  thinking  that  the  correspondence  between 
the  parties  amounted  in  effect  to  a  signed  contract;  but  I  am 
nevertheless  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
The  judgment  of  the  Court  of  Exchequer  Chamber,  if  I  under- 
stand it  rightly,  is  based  on  the  assumption  that,  provided  there  be 
a  special  contract  signed  between  the  parties,  the  leading  enact- 
ment of  the  7th  section,  whereby  a  condition  for  immunity  in 
respect  of  negligence,  unless  reasonable,  is  rendered  inoperative, 
no  longer  applies..  This  position  appears  tome  to  be  altogether 
unwarranted.  In  the  first  place,  it  assumes  that  the  last  proviso 
but  one  in  section  7  is  a  substantive  enactment ;  whereas  to  my 
mind  it  is  quite  plain  that  this  proviso  is  itself  only  a  proviso  on 
the  1st  proviso  of  the  section.  In  the  second  place,  it  assumes, 
I  think  quite  as  unwarrantably,  that  this  penultimate  pro- 
viso *  authorises  a  condition  for  immunity  in  respect  of  *562 
negligence  in  a  signed  contract ;  thereby  converting  a  dis- 
abling provision  into  an  enabKng  one,  a  negative  provision  into  an 
affirmative  one,  reading  the  enactment  that  no  special  contract 
shall  be  binding  unless  signed  by  the  party,  as  though  it  were  writ- 
ten, ^'  A  special  contract,  if  signed  by  the  party,  may  contain  a 
condition  for  non-liability  in  respect  of  negligence,"  a  reading 
which,  as  it  seems  to  me,  cannot  be  justified  upon  any  sound  canon 
of  construction.  Moreover  this  reasoning  obviously  involves  this 
startling  consequence.  It  ascribes  to  the  Legislature  the  singular 
inconsistency  of  sanctioning  as  just  and  reasonable  in  a  written 
contract  that  which  it  prohibits  as  unjust  and  unreasonable  in  a 
verbal  one.  For  it  is  quite  plain  that  the  leading  enactment  of 
section  7  has  reference  to  actual  contracts.  Not  only  is  the  word 
^^  condition  "  inconsistent  with  any  thing  other  than  an  actual  con- 
tract, but  the  enactment  itself,  except  in  the  case  of  an  actual 
contract,  would  have  been  wholly  superfluous  and  uncalled  for. 
For,  long  before  the  passing  of  this  Act,  the'  law  had  been  settled 
that  no  notice  or  declaration  on  the  part  of  a  carrier  would  have 
the  effect  of  limiting  his  liability,  unless  it  were  shown .  to  have 
been  brought  to  the  knowledge  of  the  other  party,  so  as  to  afford 
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proof  of  a  contract  between  them  dn  the  terms  of  the  declaratioa 
pr  notice.  And  of  course  such  a  contract  would  be  a  special  one, 
as  departing  from  the  ordinary  terms  which  the  law  implies  in  a 
bailment  of  this  nature. 

It  is  plain,  therefore,  that  the  leading  enactment  of  section  7  has 
reference  to  special  contracts.     And  this  being  so,  what  possible 
ground  can  be  suggested  for  supposing  that  the  Legislature  in- 
tended to  permit  terms  in  a  written  contract,  of  which  it 

*  663    prohibited  the  introduction  •  in  a  parol  one  ?    Unless,  in- 

deed, it  should  be  said  that  that  which  is  unjust  and  unrea- 
sonable in  the  one  form  of  contract  becomes  just  and  reasonable 
in  the  other.  But,  independently  of  this  absurdity,  the  circum- 
stances under  which  this  Act  was  passed  show  plainly  that  it  neyer 
could  have  been  the  intention  of  Parliament  to  apply  the  restric- 
tion on  conditions  in  respect  of  negligence  to  verbal  contracts 
alone.  The  cases  in  the  Courts  of  law  to  which  I  have  before 
referred,  down  to  Carr  v.  The  Lancashire  and  Yorkshire  Railway 
Company  (which  case  led  to  an  appeal  to  the  Legislature,  and  so 
to  the  present  statute),  were  all  cases  in  which  there  had  been  a 
written  special  contract,  signed  by  the  parties.  Yet,  as  I  have 
already  said,  it  was  these  very  cases  which  led  to  the  Statute  which 
is  now  under  consideration.  Nor  could  it  have  escaped  the  atten- 
tion of  the  Legislature,  any  more  than  it  will  that  of  your  Lord- 
ships, that  if  it  were  open  to  railway  companies  to  render  a 
condition  of  this  kind  effectual  by  making  it  part  of  a  signed 
contract,  the  7th  section  of  this  Act  would  at  once  become  a  dead 
letter.  The  owner  of  goods  who  desires  to  send  them  by  railway, 
being,  as  I  have  before  pointed  out,  in  the  power  of  the  railway 
carrier,  has  no  more  option  as  to  signing  a  printed  or  written  paper 
than  he  has  as  to  accepting  a  ticket ;  and  we  know  that,  in  prac- 
tice, railway  companies  which  seek  to  establish  such  conditions 
insist  on  having  the  signature  of  the  customer  to  their  terms.  A 
further  inconvenience  which  would  arise  from  reading  the  proviso 
in  question  as  a  substantive  enactment,  instead  of  as  a  qualification 
of  the  1st  proviso,  is  that  it  would  then  embrace  all  special  con- 
tracts whereby  railway  companies  sought  to  limit  their  common- 
law  liability  as    insurers.    Yet    it    is    plain    that    the    section 

never  was  intended  to  apply  to  the  latter  contracts,  or  to 

*  564    *  fetter  the  power  of  the  companies  to  limit  their  liability 

otherwise  than  in  respect  of  negligence. 
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On  the  other  hand,  if  the  penultimate  proviso  oF  the  section  be 
read,  as  it  seems  to  me  it  should  be  read,  as  being  itself  a  proviso 
on  the  first,  none  of  these  anomalies  and  inconveniences  arises, 
and  the  section  with  its  provisoes  becomes  a  consistent  and  intelli- 
gible whole.  We  have  first  the  leading  enactment  of  the  section 
with  its  first  proviso,  rendering  in  general  terms  stipulations  for 
non-liability  in  case  of  neglect  in  contracts  (whether  verbal  or 
written)  inoperative,  unless  they  be  such  as  a  Court  or  Judge  shall 
deem  just  and  reasonable ;  after  which  we  have  the  further  provis- 
ion that  contracts  into  which  such  stipulations  are  introduced)  and 
which  thereby  necessarily  become  special  contracts)  shall  still  not 
be  binding,  unless  signed  by  the  parties  to  be  affected  by  them. 
A  reason  for  which  latter  provision  is  readily  to  be  found  in  the 
fact  that  conditions  of  this  nature,  being  often  printed  in  small 
characters  on  the  back  of  receipts  and  tickets,  might  easily  be 
overlooked  by  parties  delivering  goods  at  railway  stations ;  whence 
injustice,  or  at  all  events  undesirable  litigation,  might  frequently 
arise.  I  see  nothing  in  the  language  of  the  proviso  inconsistent 
with  the  view  I  have  here  suggested.  On  the  contrary,  referring 
to  ^^  special  contracts  respecting  the  receiving,  forwarding,  and  de- 
livering of  goods  or  things  as  aforesaid,"  it  may  fairly  be  taken  to 
relate  to  the  special  contracts  referred  to  in  the  earlier  part  of  the 
section.  It  is  true  this  proviso  is  separated  from  the  one  with 
which  I  would  connect  it  by  two  other  provisoes  ;  but  these,  like 
itself,  are  also  provisoes  on  the  first  proviso,  and,  as  they  too  relate 
to  special  contracts,  the  succeeding  proviso,  the  one  now  under 
consideration,  would  apply  to  them  also.  There  can  be  no 
doubt  that  ♦  this  statute  is  singularly  ill  drawn  and  con-  *  565 
fused,  but  the  view  I  take  of  it  appears  to  me  to  be  not  only 
a  reasonable  one,  but  the  only  one  by  which  the  protection  which 
the  Legislature  intended  to  afford  to  the  public  can  be  insured. 

If  the  view  I  take  of  this  proviso  be  the  right  one,  it  follows 
that  the  plaintiff  is  entitled  to  judgment  on  the  4th  plea.  The 
plea  would  be  bad  as  not  setting  forth  this  condition,  and  averring 
it  to  be  just  and  reasonable ;  or,  if  it  had  contained  such  an  aver- 
ment, the  defendants  must,  on  the  hypothesis  on  which  this  part  of 
the  case  stands,  have  been  defeated  on  the  fact. 

In  conclusion,  I  must  observe  that  I  should  have  had  greater 
hesitation  in  expressing  so  decided  an  opinion  in  opposition  to  that 
of  the  Court  of  Exchequer  Chamber  in  this  case,  were  it  not  that 
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the  view  I  have  the  honour  to  submit  to  your  Lordships  is  in 
precise  conformity  with  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  the  prior  case  of  M'Manu%  v.  The  Lancashire  and 
Yorkshire  Railway  Company}  In  that  case  a  paper  containing 
the  conditions  had  been  signed,  and  the  same  point,  therefore,  as 
it  appears  to  me,  arose  as  presents  itself  in  the  present  case.  I 
should  have  conceived  that  such  prior  decision  would  have  been 
binding  until  reversed  by  your  Lordships.  In  this  conflict  of  au- 
thority, I  can  only  say  that,  in  my  humble  judgment,  the  earlier 
decision  was  the  sounder  and  better  one,  and  I  shall  continue  so  to 
think  unless  your  Lordships  shall  be  pleased  otherwise  to  decide. 

For  these  reasons,  I  answer  the  first  question  put  by  your  Lord- 
ships in  the  negative,  and  the  second  and  third  in  the  affirmative. 

♦  566  *  The  Lord  Chancellor  (Lord  Westbury.)  —  My 
Lords,  this  is  a  question  of  great  interest  to  the  community 
at  large,  and  of  special  importance  to  the  railway  companies. 
We  are  much  indebted  to  the  learned  judges  for  the  elaborate 
opinions  which  they  have  given  in  this  case.  I  regret  that  those 
opinions  are  much  at  variance  with  one  another.  I  attribute  that 
difference  of  opinion  to  the  conflicting  decisions  upon  this  subject ; 
but,  with  deference,  I  cannot  believe  that  there  is  in  the  matter 
itself  any  very  serious  difficulty. 

The  question  depends  almost  entirely  upon  the  construction  to 
be  given  to  the  7th  section  of  the  Railway  and  Canal  Traffic 
Act,  passed  in  the  year  1854.  My  Lords,  I  concur  entirely  with 
the  interpretation  put  upon  that  section  by  Lord  Chief  Justice 
Jervis  in  the  case  of  Simons  v.  The  Great  Western  Railway  Com- 
pany? I  think  that  the  true  construction  of  that  section  may  be 
expressed  in  a  few  words.  I  take  it  to  be  equivalent  to  a  simple 
enactment  that  no  general  notice  given  by  a  railway  company 
shall  be  valid  in  law  for  the  purpose  of  limiting  the  common-law 
liability  of  the  companies  as  carriers.  Such  common-law  liability 
may  be  limited  by  such  conditions  as  the  Court  or  Judge  shall  de- 
termine to  be  just  and  reasonable  ;  but  with  this  proviso,  that  any 
such  condition  so  limiting  the  liability  of  the  company  shall  be  em- 
bodied in  a  special  contract  in  writing  between  the  company  and 
the  owner  or  person  delivering  the  goods  to  the  company,  and 
which  contract  in  writing  shall  be  signed  by  such  owner  or  person. 

M  n.  &  N.  827.  •  18  C.  B.  805,  829. 
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It  is  true  that  the  section  is  expressed  in  a  confused  manner, 

but  those  conclusions,  I  think,  are  plainly  deducible  *  from    *  567 

the  cumbrous  language  which  is  there  employed. 

The  first  point,  therefore,  which  arises  in  the  present  case  is 
this :  Is  the  condition  on  which  the  company  in  the  present  ap- 
peal rests  its  defence  a  just  and  reasonable  condition  ? 

It  is  important,  in  the  first  place,  to  observe,  that  not  only  does 
the  section  of  the  Act  of  Parliament,  to  which  I  have  referred  de- 
clare that  the  general  conditions  shall  be  invalid  so  far  as  they 
seek  to  affect  the  common-law  liability  of  railway  companies  as 
carriers,  but  the  words  expressly  state  that  any  condition  having 
for  its  object  to  relieve  a  company  from  liability  occasioned  by  the 
neglect  or  default  of  such  company  shall  be  null  and  void.  Now 
if  the  present  condition  had  been  embodied  in  a  contract  between 
the  company  and  the  owner  of  the  goods  delivered  to  be  carried 
by  that  company,  the  necessary  effect  of  such  a  contract  would  be, 
that  it  would  exempt  the  company  from  responsibility  for  injury, 
however  caused,  including  therefore  gross  negligence  and  even 
fraud  or  dishonesty  on  the  part  of  the  servants  of  the  company. 
]^or  the  condition  is  expressed  without  any  limitation  or  exception. 

I  am  therefore,  in  the  first  place,  clearly  of  opinion,  that  the 
condition  insisted  upon  by  the  company,  even  if  it  had  been  duly 
embodied  in  a  special  contract  between  the  parties  to  this  appeal, 
is  a  condition  which  it  would  have  been  the  duty  of  a  Court  or 
Judge  to  hold  to  be  neither  just  nor  reasonable. 

The  effect,  therefore,  of  this  view  of  the  case  would  be,  that  the 
plaintiff  Peek,  in  the  Court  below,  would  be  entitled  to  a  verdict 
upon  the  5th  plea,  for  the  5th  plea  depends  entirely  upon  the 
averment  that  the  condition  was  just  and  reasonable. 

*  But,  my  Lords,  it  is  not  only  necessary  that  the  condi-  *  668 
tioQ  should  be  just  and  reasonable,  but  it  is  also  necessary, 
as  I  have  already  observed,  that  it  should  be  embodied  in  a  special 
contract  in  writing,  signed  by  the  owner  of  the  goods,  or  the  per-' 
son  delivering  the  goods.  And  the  second  question  that  arises 
(although  in  truth  the  first  point  would  dispose  of  the  whole  case), 
is  whether  there  does  exist  in  this  case  any  special  contract  in 
writing,  embodying  the  condition,  signed  by  the  owner  of  the 
goods,  or  the  person  delivering  the  goods.  It  is  insisted  by  the 
plaintiff  that  that  requisition  of  the  statute  is  answered  and  ful- 
filled by  ^e  letter  of  the  1st  of  August,  1857  ;  it  is  contended  by 
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the  companj  that  the  words  which  are  found  in  that  letter,  ^^  not 
insured,"  do  refer  to  and  incorporate  the  condition.  I  am  clearly 
of  opinion,  that  there  is  no  foundation  for  that  contention  on  their 
part,  and  I  am  also  of  opinion  that  it  is  not  competent,  by  any 
description  or  parol  evidence,  so  to  interpret  the  words  ''  not  ia- 
surod,"  as  to  embody  or  incorporate  the  condition  itself  into  the 
letter,  and  thereby  make  it  a  special  contract  in  writing.  Such 
special  contract. in  writing,  signed  by  the  party  delivering  the 
goods,  must  itself,  either  in  terms  or  by  distinct  reference,  set  out 
or  embody  the  condition  in  question.  But  I  am  of  opinion,  that 
those  words  ^^  not  insured  "  do  not  refer  to  the  written  condition, 
or  afiford  any  ground  upon  which  the  written  condition  can  be  re- 
garded as  incorporated  with  the  letter.  In  order  to  embody  in 
the  letter  any  other  document,  or  memorandum,  or  instrumeat  in 
writing,  so  as  to  make  it  part  of  a  special  contract  contained  in 
that  letter,  the  letter  must  either  set  out  the  writing  referred  to, 
or  so  clearly  and  definitely  refer  to  the  writing  that  by  force  of 
the  reference  the  writing  itself  becomes  part  of  the  instrument  it 

refers  to. 
*  569       *  I  am,  therefore,  of  opinion  that  even  if  the  condition 

had  been  just  and  reasonable,  there  would  not  be  found 
in  the  present  case  any  special  contract  in  writing  sufficient  to 
answer  the  exigency  of  the  7th  section ;  and  I  should  therefore 
have  been  of  opinion  that,  in  the  Court  below,  the  plaintifif  Peek 
was  entitled  to  a  verdict  on  the  4th  plea.  On  every  ground, 
therefore,  my  Lords,  I  humbly  submit  to  your  Lordships  that  the 
judgment  of  the  Court  of  Exchequer  Chamber  is  wrong,  and  that 
the  plaintiff  is  entitled  to  a  verdict  upon  the  4th  and  5th  pleas 
in  the  action. 

Lord  Cbanwobth.  —  My  Lords,  the  question  to  be  decided  by 
your  Lordships  on  this  appeal  is,  whether  on  the  issues  joined  on 
the  4th  and  5th  pleas,  the  verdict  ought  (considering  the  en- 
actments of  the  Carriers'  Act,  and  of  the  Railway  and  Canal 
Traffic  Act),  to  be  entered  for  the  plaintiff  or  the  defendants. 

The  4th  plea  is  to  the  following  effect:  [His  Lordship  read 
it,  see  antej  p.  474.] 

By  the  Carriers'  Act,  11  Geo.  4,  and  1  Wm.  4,  c.  68,  various 
enactments  were  made  regulating  the  rights  and  duties  of  carriers 
in  reference  to  goods  delivered  to  them  to  be  carried.    And  the 
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6th  section  provides  that  nothing  in.  the  Act  contained  should 
extend  to  annul  or  affect  any  special  contract  between  the  carrier 
and  other  parties  for  the  conveyance  of  goods. 

Then  came  the  Railway  and  Canal  Traffic  Act,  17  k  18  Vict.  c. 
81,  on  the  7th  section  of  which  the  present  question  arises.  [His 
Lordship  read  it,  see  antt^  p.  474  n.] 

The  special  contract  referred  to  in  this  proviso  must,  I  think,  be 
a  contract  similar  to  that  which,  by  the  6th  section  of  the 
11  Geo.  4,  and  1  Wm.  4,  c.  68,  is  excepted   ♦from  the    *670 
general  operation  of  that  Act,  the  only  difference  being 
that,  by  the  express  provision  of  the  later  Act,  every  such  special 
contract  must  be  signed  by  the  party  delivering  the  goods. 

The  question  on  the  4th  plea  \s,  whether  there  was  such  a 
contract  in  writing,  signed  by  the  plaintiff  or  his  agent,  agreeing 
that  the  goods  in  question  should  be  carried  on  the  terms  stated  in 
the  plea,  i.  e.  that  the  company  should  not  be  responsible  for  injury 
to  them,  unless  declared  and  insured  according  to  their  value. 

The  only  document  which  can  be  contended  to  be  a  document 
answering  this  description,  is  the  letter  of  the  1st  of  August,  1857. 
This  letter  may  be  taken  to  be  a  document  signed  by  the  person 
delivering  the  goods ;  but  unless  it  is  apparent  on  the  face  of  it 
that  the  person  signing  it  thereby  agreed  that  the  company  should 
not  be  responsible  for  injury  to  the  goods,  unless  they  were  insured 
according  to  their  value,  it  is  not  a  contract  which  sustains  the 
plea.  I  think  it  is  wholly  insufficient  for  this  purpose.  It  shows 
that  tlie  person  sending  the  goods  chose  to  send  them  with  the  in- 
cidents attaching  by  law  to  the  sending  of  them  uninsured ;  but  it 
does  not  show  that  he  agreed  to  a  stipulation  by  the  defendants, 
that  they  were  to  be  absolved  from  responsibility  by  reason  of  the 
goods  being  so  sent ;  still  less  that  he  so  agreed  by  reason  of  their 
not  being  insured  according  to  their  value.  Even  if  it  could  be 
held  that  there  is  a  well-recognised  distinction  in  the  carrying 
trade  between  the  extent  of  liability  in  the  carriage  of  goods  where 
they  are  insured  and  where  they  are  uninsured,  it  by  no  means 
follows  that  insurance  must  necessarily  be  according  to  the  value 
of  the  goods.  It  might  be  by  doubling  or  trebling  the  ordinary 
rate  of  charge,  without  reference  to  the  value  of  the  goods  to  be 
carried. 

*It  is  not  necessary  to  consider  whether  there  was  not  in  *  571 
this  case  what  would,  independently  of  the  statute  requir- 
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ing  a  signed  contract,  have  amounted  to  a  valid  contract  absolving 
the  defendants  from  responsibility  in  consideration  of  their  demand- 
ing only  the  lower  rate  of  55«.  per  ton  for  the  goods  carried. 
Looking  to  all  which  had  previously  passed  between  the  plaintiff's 
agent  and  the  defendants,  the  jury  might  perhaps  reasonably  come 
to  the  conclusion  that  such  a  contract  had  been  proved  ;  but  that 
would  not  be  a  special  contract  in  writing,  such  as  is  required  by 
the  statute.  There  is  no  written  document  signed  by  the  person 
delivering  the  goods,  either  stating  the  terms  on  which,  according 
to  the  4th  plea,  the  marbles  were  to  be  carried,  or  referring  to 
any  other  document  which  on  general  principles  of  law  could  be 
referred  to,  and  which  would  prove  those  terms.  On  these  grounds, 
I  think  the  verdict  ought  to  be  entered  for  the  plaintiff  on  the 
4th  plea. 

I  am  further  of  opinion  that  on  the  5th  plea  also,  the  verdict 
should  be  entered  for  the  plaintiff.  That  plea  is  as  follows :  [His 
Lordship  read  it,  see  ant^,  p.  475.] 

The  evidence  may  be  taken  to  show  that  the  marbles  were  deliv- 
ered by  the  plaintiff  to  the  defendants,  subject  to  the  condition 
that  the  defendants  would  not  be  responsible  for  any  injury  to 
them,  unless,  in  addition  to  the  ordinary  charge  of  55«.  per  ton, 
the  plaintiff  would  pay,  by  way  of  insurance,  ten  per  cent,  on  their 
value.  By  the  express  terms  of  the  statute  no  such  condition  is 
valid  unless  the  Judge  is  satisfied  that  it  is  a  just  and  reasonable 
condition.  I  do  not  think  that  there  is  any* thing  appearing  on  the 
special  case  which,  ought  to  have  satisfied  the  Judge,  or  by  conse- 
quence, which  now  ought  to  satisfy  your  Lordships,  that  this  was 
such  a  condition.  For  this  purpose,  I  think  it  was  incum- 
*  572  bent  on  the  defendants  *  to  show  by  evidence,  not  only  that 
marbles  were  subject  to  more  than  ordinary  risk  when  car- 
ried by  railway,  but  further,  that  ten  per  cent,  on  their  value  was 
no  more  than  a  fair  compensation  to  the  carrier  for  that  additional 
risk.  Whether  there  is  or  is  not  more  than  ordinary  risk  in  the 
carriage  of  marbles,  is  a  question  not  of  law  but  of  fact,  and  as  to 
which,  therefore,  a  Judge  cannot  have  any  judicial  knowledge. 
I  own  it  is  a  surprise  to  me  to  learn,  as  a  matter  of  fact,  that  it  is 
so.  It  is  according  to  the  every-day  experience  of  all  of  us,  that 
goods  of  a  much  more  fragile  nature  than  marbles,  such  for 
instance  as  glass  and  china,  when  properly  packed,  are  sent  great 
distances  both  by  railway  and  by  sea,  transferred  often  from  a  rail- 
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way  to  a  ship,  and  thence  again  to  a  railway,  and  yet  that  they 
usually  reach  their  destination  without  injury.  This  of  course  has 
no  bearing  on  the  present  question,  except  so  far  as  it  shows  that 
there  ought  to  have  been  evidence  on  the  point.  But  even  if  it 
had  been  shown  that  there  is  more  than  ordinary  risk  in  the  con- 
veyance of  marbles,  still  I  think  the  defendants  were  bound  to 
show  further,  that  ten  per  cent,  on  the  value  was  no  more  than  a 
reasonable  extra  charge.  If  the  defendants  are  right  in  their  con- 
tention, they  could  have  had  no  difficulty  in  establishing  all  which 
(if  uncontradicted)  would  be  necessary ;  some  of  their  own  ser- 
vants would  probably  have  been  able  to  depose  to  the  fact  of  addi- 
tional risk ;  and  if  it  was  shown  that  ten  per  cent,  is  the  usual 
extra  charge,  that,  if  uncontradicted,  would  probably  have  been 
all  which  the  Judge  would  have  required.  But  in  the  absence  of 
any  evidence,  I  cannot  think  that  the  Judge  was  warranted  in 
holding  that  the  condition  was  just  and  reasonable.  The  onus 
of  proof,  it  will  be  observed,  is  on  the  company.  The  plaintiff 
was  not  bound  to  show  that  the  condition  was  unjust  or  unrea- 
sonable. 

*  Even,  however,  if  it  had  been  shown  that  an  extra  *  573 
charge  of  ten  per  cent,  on  their  value  was  no  more  than 
was  reasonable  by  reason  of  extra  risk,  still  I  think  that  the  5th 
plea  was  not  proved,  for  I  do  not  think  that  the  plaintiff  assented 
to  the  condition  in  the  sense  in  which  such  assent  would  be  under- 
stood after  verdict ;  i.  e.,  I  do  not  think  that  he  agreed  that  the 
goods  should  be  carried  by  the  defendants  on  the  terms  that  they 
should  be  absolved  from  all  liability  by  reason  of  there  being  no 
insurance.  The  fair  interpretation  of  what  passed  was,  in  my 
opinion,  that  the  plaintiff  sent  the  goods  desiring  the  defendants 
to  take  them  with  such  liabilities  only  as  attached  to  them  as  car- 
riers of  goods  uninsured.  The  plaintiff  had  full  notice  of  the  con- 
dition imposed  by  the  defendants,  but  I  do  not  interpret  what  he 
said  or  did  as  implying  that  he  agreed  to  send  the  goods  on  the 
terms  embodied  in  that  condition,  but  only  that  having  notice  of 
its  terms,  he  did  not  choose  to  purchase,  on  the  terms  offered,  the 
extra  security  which  would  be  afforded  by  insurance.    ' 

I  have  not,  in  the  few  observations  which  I  have  offered  to  your 
Lordships,  adverted  specially  to  the  opinion  of  the  learned  Judges 
who  assisted  the  House,  but  this  is  not  because  I  do  not  feel  how 
valuable  that  assistance  has  been.    They  have  differed  in  the  opin- 
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ions  which  they  have  delivered  here,  as  they  did  in  the  Coarts  be- 
low, but,  thus  differing,  they  have  presented  the  question  in  every 
point  of  view,  and  it  is  mainly  on  an  attentive  consideration  of 
their  arguments,  that  I  have  formed  the  opinion  with  which  I  have 
troubled  your  Lordships. 

Lord  Wensleydalb.  —  My  Lords,  I  am  sure  your  Lordships  are 
greatly  indebted  to  the  learned  Judges  for  the  extraordinary 

*  574    pains  *  they  have  taken  in  considering  the  questions  left  to 

them,  and  the  full  and  able  opinions  which  they  have  given 
to  your  Lordships.  We  have  to  endeavour  to  discover  the  inten- 
tions of  the  Legislature,  in  a  clause  which  is  far  from  clearly  ex- 
pressed, and  was  probably  drawn  by  more  than  one  person. 

I  have  satisfied  myself,  however,  after  full  consideration  of  the 
very  learned  and  careful  opinions  which  we  have  heard,  that  I 
ought  to  concur  with  the  majority  of  the  learned  Judges  who  have 
given  their  advice,  and  that  the  judgment  of  the  Exchequer  Cham- 
ber ought  to  be  reversed. 

The  questions  proposed  to  the  Judges  were  these :  [His  Lord- 
ship read  them,  see  antey  p.  490.] 

The  conclusion*to  which  I  have  come  is,  that  the  first  question 
ought  to  be  answered  in  the  negative,  and  the  second  and  third  in 
the  affirmative. 

Mr.  Justice  Blackburn,  in  his  very  able  and  clear  opinion,  has 
fully  stated  and  explained  most  of  the  various  decisions  which 
have  taken  place  as  to  the  liability  of  carriers.  At  one  time,  in 
this  country,  it  was  thought  by  some  that  notices  given  by  carriers 
of  the  conditions  on  which  they  would  carry,  operated  as  restric- 
tions of  the  public  character  of  a  carrier,  according  to  which  only 
he  was  bound  to  carry,  and  not  as  being  evidence  of  a  special  con- 
tract. By  others  it  was  treated  as  evidence  of  a  special  contract. 
Since  the  Carriers'  Act,  11  Geo.  4,  and  1  Wm.  4,  c.  68,  there  was 
no  longer  a  question  on  this  subject. 

The  first  section  of  that  Act  expressly  provides  that  no  public 

notice  or  declaration  should  be  deemed  or  construed  to  limit,  or 

otherwise  afiect,  the  liability  of  public  common  carriers,  and  that 

such  carriers  should  be  liable,  at  common  law,  to  answer  for 

*  575    the  loss  of,  or  injury  to,  *  any  articles  in  respect  whereof 

they  may  not  bo  entitled  to  the  protection  of  the  Act,  any 
public  notice  made  by  them,  and  given  contrary  thereto,  or  any- 
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wise  limiting  such  liability  notwithstanding ;  but  a  subsequent  sec- 
tion (6)  provided  that  nothing  in  the  Act  contained  should  annul, 
or  in  anj  wise  aflect,  any  special  contract  between  such  common 
carrier,  or  any  other  parties  for  the  carriage  of  goods. 

Numerous  subsequent  cases  between  the  years  1832  and  1854, 
established  that  a  carrier  might  make  a  contract  by  notice  limiting 
his  responsibility,  even  in  cases  of  gross  negligence  or  misconduct. 
At  length,  such  having  become  frequent,  it  was  suggested  in  the 
case  of  Carr  v.  The  Lancashire  and  Tarkshire  Railway  Company ^^ 
that  if  any  inconvenience  should  arise  from  such  contracts  being 
entered  into,  it  was  not  matter  for  the  interference  of  Courts,  but 
that  it  mid^be  left  to  the  Legislature,  which  might,  if  it  pleased, 
put  a  stop  to  this  mode  which  the  carriers  had  adopted  to  limit 
their  liability. 

The  Legislature,  apparently,  answered  that  appeal  by  passing 
"  The  Railway  and  Canal  Traffic  Act,  1854  "  (17  &  18  Vict.  c. 
31),  and  the  sole  question  is,  what  is  the  construction  to  be  put 
upon  that  ill-penned  Act  ?  The  terms  of  the  7th  section  of  the 
Act  are  these  [His  Lordship  read  the  first  part,  see  ante,  p.  474]. 
Then  it  is  provided  that  no  greater  damages  should  be  recovered  in 
the  case  of  animals  than  those  mentioned  in  the  Act.  And  then, 
at  the  end  of  the  section,  there  is  this  proviso,  requiring  every 
specific  contract  to  be  signed  by  the  person  delivering  animals, 
articles,  goods,  or  things  for  carriage. 

I  have  considered  these  terms  fully,  and  I  have  satisfied 
*  myself  that  the  Legislature  meant  to  allow  carriers  to  *  576 
limit  their  responsibility  by  reasonable  conditions,  but  that 
a  Judge  in  an  ordinary  trial,  or  possibly  the  Court  on  a  trial  at 
bar,  should  determine  whether  those  conditions  were  reasonable  or 
not,  subject  to  the  control  of  the  Court  above.  The  provision  that 
the  company  may  make  conditions,  if  thought  reasonable  by  the 
Judge  or  Court,  comes  by  way  of  qualification  of  the  general  pro- 
hibition exempting  companies  from  losses  arising  from  their  own 
neglect  or  default,  or  that  of  their  servants.  It  means,  that  not- 
withstanding that  general  prohibition,  they  may  make  a  fair  bar- 
gain for  their  remuneration,  such  bargain  being  sanctioned  by  the 
Judge  or  Court.  When  the  peculiar  condition  is  sanctioned  by 
the  Judge  and  the  Court,  in  case  of  appeal,  as  reasonable,  the  pre- 
vious prohibition  is  done  away  with. 

»  7  Exch.  707. 
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But  it  was  also  intended,  that  no  special  contract  should  be 
binding  unless  signed  by  the  party  sending  or  delivering  goods  to 
the  carriers.  It  is,  however,  impossible  to  suppose  that  the  Legis- 
lature meant  that  such  an  express  written  contract  should  contain 
any  species  of  conditions  on  which  the  parties  could  agree,  whether 
unreasonable  or  not,  which  they  could  not  impose  where  tlie  con- 
tract was  implied.  It  seems  to  me  that  it  was  intended  that  every 
special  contract  for  carriage,  i.  e.  subject  to  any  other  than  the  com- 
mon-law liabilities  of  the  carrier,  should  be  a  contract  in  writing, 
and  signed  as  mentioned,  and  should  contain  reasonable  conditions. 

I  agree,  therefore,  entirely  with  the  view  of  this  statute  enter- 
tained by  Chief  Justice  Jervis,  in  Simons  v.  Great  Western  Railway 
Company}  and  expressed  in  very  clear  and  intelligible  terms. 

[His  Lordship  read  it,  see  atde^  p.  483.] 
*o77        *This  being,  as  I  think,  the  true  construction  of  the 
statute,  we  have  then  to  decide  the  three  questions  which 
your  Lordships  have  put  to  the  Judges. 

The  first  question  is,  whether  the  condition  is  a  just  and  reason- 
able condition,  within  the  true  intent  and  meaning*  of  the  17  k  18 
Vict.  c.  31  ?  And  connected  with  that  is  the  third  question :  Is 
the  plaintiff  entitled  to  have  the  verdict  entered  for  him  on  the 
5th  plea,  which  states  that  the  goods  were  carried  on  a  just  and 
reasonable  condition,  made  by  the  defendants,  and  assented  to  by 
the  plaintiff,  that  the  defendants  should  not  be  responsible  for  loss 
or  injury  to  marbles,  unless  declared  and  insured  according  to 
value,  and  that  the  goods  were  marbles,  and  were  not  insured  ? 

What  then  is  the  meaning  of  the  alleged  condition  ?  Does  it 
mean  to  protect  the  company  from  all  liability,  however  occa- 
sioned ?  Or,  is  there  an  implied  exception  of  the  default  or  neg- 
lect of  the  company,  orjts  servants  ? 

I  think  it  impossible  to  give  this  construction  to  the  alleged  con- 
dition, for  the  condition  is  pleaded  in  bar  to  the  whole  cause  of 
action.  The  condition  must  be  proved  to  apply  to  loss  or  damage 
of  every  kind,  in  order  to  sustain  the  plea.  To  be  a  good  plea  in 
the  limited  sense,  it  should  have  been  pleaded  in  bar  to  all,  except 
to  that  part  of  the  damage  which  was  caused  by  the  neglect  or  de- 
fault of  the  company  and  its  servants ;  probably  the  principal  part 
'  of  the  damage  sustained.  As  the  plea  is  pleaded,  it  is  unques- 
tionably meant  as  an  answer  to  the  whole  damage  sustained. 

>  18  C.  B.  805,  829. 
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• 

In  that  sense,  it  is  quite  clear  that  the  condition  was  unreason- 
able. 

As  such  marbles  are  liable,  more  than  many  other  goods, 
*  to  be  damaged  by  breakage  or  damp,  and  to  require  *  578 
greater  and  more  constant  care  to  protect  them  from  that 
damage,  in  the  course  of  their  transit  to  the  place  of  destination, 
and  the  damage  when  done  is  generally  more  serious,  I  think  it 
would  be  perfectly  fair  and  reasonable  to  ask  an  increase  of  the 
rate  of  remuneration  above  that  of  ordinary  goods ;  and  if  the 
notice  had  stipulated  that  the  defendants  would  not  carry  marbles, 
&Q.  at  the  ordinary  rate  for  goods,  but  should  require  a  larger 
compensation  to  be  agreed  upon,  or  a  specified  or  fixed  sum,  being 
apparently  reasonable,  I  do  not  doubt  that  such  a  condition  would 
have  been  perfectly  reasonable  within  the  meaning  of  the  Act.  I 
need  not  inquire  whether  the  offer  of  an  alternative  rate,  as  some 
of  the  Judges  have  suggested,  might  be  reasonable  also.  But  I 
am  clearly  of  opinion,  that  it  is  not  reasonable  for  a  carrier  to  say 
I  will  not  be  liable  as  a  carrier  at  all  for  neglect,  or  any  other  in- 
jury, in  the  course  of  the  carriage  of  the  goods  delivered  to  me, 
unless  I  receive  a  price  for  insuring  the  goods  against  all  possible 
loss.  I  will  not  be  responsible  for  any  loss,  unless  you  pay  me  a 
fixed  sum  for  indemnifying  you  against  all. 

I  must  add,  with  reference  to  this  part  of  the  case,  that  if  my 
reasoning  above  stated  is  correct,  the  plea  that  there  was  a  con- 
dition, simply,  is  a  bad  plea,  therefore  the  verdict  ought  to  be  en- 
tered for  the  plaintiff,  for  under  the  Act  a  special  contract  would 
be  necessary  to  exempt  the  company  from  responsibility. 

The  next  question  is.  Is  the  plaintiff  entitled  to  have  the  verdict 
entered  for  him  upon  the  4th  plea  ? 

The  4th  plea  is  that  the  goods  were  carjied  on  the  terms  of  a 
special  contract,  sjgned  by  the  parties  delivering,  whereby  it 
was  agreed  that  the  defendants  *  should  not  be  responsible    *  579 
for  the  loss  or  injury  to  marbles,  unless  declared  and  in- 
sured according  to  their  value  ;  and  the  goods  were  marbles,  and 
not  insured. 

I  am  clearly  of  opinion  that  the  plaintiff  was  so  entitled,  for  it 
IS  perfectly  clear  that  no  special  contract  at  all  was  entered  into ; 
certainly  no  such  a  special  contract  as  I  think  the  statute  requires, 
that  is,  a  contract  for  the  receiving,  carrying,  or  delivery  of  these 
goods,  signed  by  the  plaintiff  or  the  party  delivering  such  goods 
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for  carriage.  There  was  no  contract,  in  truth,  for  the  carriage  of 
the  marbles  on  any  special  terms.  The  correspondence  between 
Mr.  Gorden  and  Mr.  Meigh  about  sending  these  marbles  ultimately 
comes  to  this  :  that  they  were  to  be  sent  without  any  special  terms 
at  all,  but  were  delivered  in  the  ordinary  way  to  the  defendants  as 
carriers,  subject  to  their  ordinary  liabilities  as  such. 

The  5th  plea  is  that  the  goods  were  carried  subject  to  a  just  and 
reasonable  condition,  made  by  the  defendants  and  assented  to  by 
the  plaintiff,  that  the  defendants  should  not  be  responsible  for  the 
loss  or  injury  to  the  marbles  unless  declared  and  insured  accord- 
ing to  their  value,  and  that  the  goods  were  marbles,  and  were  not 
insured. 

In  answering  the  former  questions  I  have  already  given  my  rea- 
sons for  saying  that  this  plea  is  not  proved. 

I  think,  therefore,  that  the  judgment  ought  to  be  reversed. 

LoBD  Chelmsford.  —  My  Lords,  I  have  the  misfortune  to  ditkr 
with  all  my  noble  and  learned  friends  who  were  present  at  tlie  hear^ 
ing  of  the  appeal.  When  I  found  that  this  was  likely  to  be  the 
case,  I  thought  it  right  to  reconsider  carefully  the  grounds  of  the 
opinion  which  I  had  formed,  in  order  to  discover  the  error  into 
which  I  was  satisfied  I  must  have  fallen.  But  though  I 
*  580  have  sought  for  reasons  I  have  not  *  been  able  to  find  any 
which  are  sufficiently  satisfactory  to  my  own  mind  to  lead 
me  to  adopt  the  conclusions  at  which  my  noble  and  learned  friends 
have  arrived.  My  only  consolation  is,  that  if  I  err  in  judgment 
in  this  case  my  error  is  countenanced  by  many  Judges. of  great 
learning  and  ability. 

At  the  outset  of  this  inquiry  the  question  arises  whether  your 
Lordships  concur  in  the  opinion  of  Lord  Chief  Justice  Jervis  and 
the  Court  of  Common  Pleas,  in  SimonB  v.  Great.  Western  Campanjff 
and  2%e  London  and  Northwestern  Railway  Company  v.  Dunham^ 
and  the  judgment  of  the  Court  of  Exchequer  Chamber  in  MManus 
V.  Lancashire  and  Yorkshire  Railway  Company,^  decided  after  the 
judgment  of  the  Queen's  Bench  in  the  present  case,  but  before  the 
argument  in  the  Exchequer  Chamber,  where  the  counsel  for  the 
company  was  compelled  to  abandon  the  5th  plea  in  consequence  of 
that  decision.  If  those  two  cases  were  rightly  decided  the  judg- 
ment of  the  Exchequer  Chamber  under  consideration  cannot  be 

1  IS  C.  B.  829.  '  4  H.  &  N.  527. 
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supported.  In  the  case  decided  in  the  Oommon  Pleas,  Lord  Chief 
Justice  Jervis,  in  summing  up  his  examination  of  the  Statute  of 
17  &  18  Vict.  c.  31,  said :  ^'  The  result  seems  to  be  this :  a  gen- 
eral notice  is  void,  but  the  company  may  make  special  contracts 
with  their  customers,  provided  they  are  just  and  reasonable,  and 
signed  ;  and  whereas  the  monopoly  created  by  railway  companies 
compels  the  public  to  employ  them  in  the  conveyance  of  their 
goods,  the  Legislature  have  thought  fit  to  impose  the  further  secu- 
rity that  the  Court  shall  see  that  the  condition  or  special  contract 
is  just  and  reasonable."  In  M^Manus  v.  Lancashire  and  Torkshire 
Railway  Company^  the  same  view  of  the  statute  was  taken,  the 
Exchequer  Chamber  in  effect  deciding  that  there  was  no 
*  difference  between  notices,  conditions,  or  declarations  *  581 
made  and  given  by  a  railway  company  and  special  contracts 
entered  into  with  them  ;  but  that  all,  without  distinction,  must  be 
signed,  and  must  be  such  as  the  Judge,  before  whom  any  question 
relating  to  them  may  be  tried,  shall  adjudge  to  be  just  and  reason- 
able. 

In  two  prior  cases,  Wise  v.  The  Great  Western  Railway  Comr 
pany^  and  Pardington  v.  South  Wales  Railway  Company^  the 
Judges  of  the  Court  of  Exchequer  appeared  to  consider  the  pro- 
visions in  the  statute  as  to  notices  and  conditions  to  be  distinct 
from  those  relating  to  special  contracts. 

In  order  to  determine  the  correct  interpretation  of  the  Act,  it  is 
necessary  to  consider  shortly  the  previous  state  of  the  law.  Be- 
fore the  passing  of  the  Carriers'  Act,  11  Geo.  4,  and  I  Wm.  4,  c.  68, 
carriers  had  been  in  the  habit  for  a  long  course  of  years  of  pro- 
tecting themselves  against  their  extensive  common-law  liability  by 
means  of  general  notices.  These  notices  afforded  them  no  pro- 
tection unless  they  were  brought  home  to  the  knowledge  of  the 
customer ;  but  when  so  known  they  entered  into  and  formed  part 
of  the  terms  upon  which  the  goods  were  to  be  carried  in  each  par- 
ticular case.  But  besides  these  notices,  upon  the  mere  knowledge 
of  which  the  terms  of  carriage  were  fixed  between  the  parties,  it 
was  always  open  to  the  carrier  and  the  owner  of  goods  to  enter  into 
special  agreements  with  respect  to  their  carriage. 

This  distinction  between  notices  and  agreements  is  recognised 
by  the  Carriers'  Act ;  for,  while  it  excludes  the  liability  of  carriers 
for  the  loss  of  certain  goods  above  the  value  of  lOZ.  except  upon 

'  1  H.  &  N.  63.  '  1  H.  &  N.  392. 
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certain  terms,  and  prevents  the  limitation  of  their  liability 

*  582    for  any  other  goods  *  by  any  public  notice  or  declaration, 

it  provides  that  nothing  in  the  Act  contaiucd  shall  annul 
or  in  any  way  affect  any  special  contract  for  tlie  conveyance  of 
goods  and  merchandises.  After  the  passing  of  this  Act,  although 
carriers  could  no  longer  limit  their  liability  by  a  general  notice, 
yet  it  was  held  in  several  cases,  amongst  which  it  will  be  sufficient 
to  mention  Carr  v.  Lancashire  and  Yorkshire  Railway  Company f^ 
and  Austin  v.  Manchester,  ^c.  RaUway  Company^  that  a  notice 
expressing  the  terms  on  which,  goods  would  be  carried,  delivered 
to  the  owner  of  the  goods,  and  assented  to  by  him,  amounted  to 
a  special  contract,  which  might  exempt  the  carrier  from  liability 
even  for  negligence. 

It  was  after  these  decisions,  and  in  all  probability  in  consequence 
of  them,  that  the  provisions  in  question  were  inserted  in  the  17  k 
18  Yict.  c.  31.  That  Act,  in  the  last  proviso  of  the  7th  section,  pro- 
vides that  nothing  therein  contained  shall  alter  or  affect  the  rights, 
privileges,  or  liabilities  of  any  company  under  the  11  €reo.  4,  and 
.1  Wm.  4,  c.  68.  Therefore  the  limitation  of  the  carrier's  liability 
as  to  certain  description  of  goods,  the  prohibition  against  general 
notices,  and  the  right  to  make  special  contracts,  were  all  continued. 
The  Legislature,  by  the  7th  section  of  the  Act,  evidently  intended 
with  reference  to  what  had  been  previously  enacted  by  the  Legis- 
lature and  decided  by  the  Courts,  to  place  the  relation  between 
railway  and  canal  companies  and  their  customers,  upon  a  more 
reasonable  footing  for  tlie  future. 

To  guard,  therefore,  against  the  unreasonableness  of  companies 
being  allowed  to  protect  themselves  from  responsibility  for  negli- 
gence, it  enacts  in  the  first  place  that  companies  should  be 

*  583    liable  for  any  loss  or  injury  occasioned  *  by  the  neglect  or 

default  of  themselves  or  of  their  servants,  notwithstanding 
any  notice,  condition,  or  declaration  made  and  given  by  them  con- 
trary thereto,  and  it  declares  ^^  every  such  notice,  condition,  or  dec- 
laration to  be  null  and  void."  Having  thus  protected  the  public 
by  preventing  the  companies  relieving  themselves  from  liability  for 
negligence  by  a  notice,  condition,  or  declaration,  the  section  pro- 
ceeds to  provide  for  the  case  of  conditions  imposed  by  companies 
upon  the  receiving,  forwarding,  and  delivering  of  goods ;  and  hav- 
ing an  eye  to  the  decisions  which  had  determined  that  a  notice  de- 

>  7  Exch.  707,  •  10  C.  B.  454. 
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livered  to  the  owner  of  goods,  and  assented  to  by  him,  amounted 
to  a  contract  as  to  the  terms  of  carriage,  and  knowing  that  the  as- 
sent which  is  supposed  to  be  given  at  the  time  of  the  delivery  of  the 
goods,  is  often  without  any  actual  knowledge  of  the  conditions  con- 
tained in  the  delivery  ticket,  it  provides  that  only  such  conditions 
shall  be  made  (that  is,  shall  enter  into  the  terms  of  the  contract), 
''  as  shall  be  adjudged  by  the  Court  or  Judge  before  whom  any 
question  relating  thereto  shall  be  tried,  to  be  just  and  reasonable." 
The  section  having  thus  provided  fully  against  limitation  of  liabil- 
ity by  notices  or  conditions  (which  are  evidently  used  as  synony- 
mous expressions),  in  one  case  absolutely  prohibiting  them,  in  the 
other  submitting  their  reasonableness  to  the  judgment  of  the  Judge, 
provides,  by  one  of  its  many  provisoes,  that  no  special  contract  be- 
tween such  company  and  any  other  parties,  shall  be  binding  upon 
or  affect  any  such  party,  unless  the  same  be  signed  by  him  or  by 
the  person  delivering  such  animals,  articles,  goods,  or  things  re- 
spectively for  carriage. 

I  have  no  doubt  (and  here  I  have  the  concurrence  of  my  noble 
and  learned  friend  Lord  Oranworth)  that  the  special  con- 
tract intended  by  this  proviso  is  the  same  description  *  of  *  584 
contract  which  is  mentioned  in  the  6th  section  of  the  11 
Geo.  4,  and  1  Wm.  4,  c.  68  (which  Act  by  the  very  next  proviso 
in  this  7th  section  is  to  be  in  force),  with  this  additional  provision, 
that  the  special  contract  shall  not  bo  binding  unless  signed.  I 
suppose  it  may  be  assumed  that  under  the  11  Geo.  4,  and  1  Wm. 
4,  the  carriers  were  at  liberty  to  make  special  contracts  with  the 
owners  of  goods  upon  any  terms  of  carriage  that  might  be  mutu- 
ally arranged  between  them.  If  so,  and  the  special  contracts  con- 
templated in  the  two  Acts  are  of  the  same  description,  what  is 
there  In  the  7  th  section  of  the  latter  Act  to  deprive  the  parties  of 
their  liberty  to  agree  upon  their  own  terms,  unless  a  Court  or 
Judge  shall  adjudge  them  not  to  be  just  and  reasonable  ? 

The  appellant  contends  for  a  construction  of  this  rather  compli- 
cated and  involved  section,  which  would  leave  no  distinction  be- 
tween notices,  conditions,  or  declarations,  and  special  contracts, 
but  would  require  that  notices,  &c.  should  be  signed,  and  that 
special  contracts  should,  in  the  opinion  of  the  Judge,  be  just  and. 
reasonable.  I  cannot  accede  to  this  interpretation  of  the  section.. 
I  find  a  marked  distinction  in  terms  between  the  two  species  of 
engagements,  and  I  must  suppose  that  the  Legislature  intended 
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something  different  by  their  difference  of  language.  Nor  can  I 
perceive  any  thing  unreasonable  in  supposing  that  the  Legislature 
meant  to  apply  a  different  rule  to  notices  and  to  special  contracts. 
It  might  be  very  inconvenient,  when  goods  are  to  be  sent  by  rail- 
way, if  the  terms  on  which  they  are  to  be  carried  are  ordinary  and 
reasonable,  to  require  that  a  contract  should  be  signed  upon  each 
occasion,  the  owner  of  the  goods  being  sufiSciently  protected 
against  any  surprise,  or  the  imposition  of  hard  terms  by  interposing 
the  judgment  of  the  Judge  as  to  their  unreasonableness. 
*585  *But  it  is  quite  a  new  principle  that  parties  are  to  be 
debarred  from  making  contracts  for  themselves,  not  being 
contrary  to  law,  nor  to  public  policy,  because  the  uncertain  opinion 
of  some  Judge  who  accidentally  has  to  try  any  question  relating  to 
them  should  adjudge  them  not  to  be  just  and  reasonable.  I  ven- 
ture to  think  that  the  best  test  of  the  reasonableness  of  the  contract 
is  not  the  occasional  opinion  of  the  Judge  who  happens  to  preside 
in  Court  when  the  contract  is  in  question,  but  of  the  parties  who 
have  deliberately  chosen  to  enter  into  it. 

Why,  if  owners  are  willing,  upon  terms  which  they  consider  ad- 
vantageous to  themselves,  to  undertake  the  risk  of  all  goods  sent 
by  railway,  even  including  the  negligence  of  servants  of  the  com- 
pany, and  agree  with  the  company  to  bind  one  another  by  a 
special  contract  duly  signed  to  that  effect,  should  a  Judge  be  in- 
vested with  authority  to  say,  Whatever  you  may  think,  I  consider 
your  contract  not  just  and  reasonable,  and  however  willing  you 
may  be  to  be  bound,  I  release  you  from  your  engagement. 

I  am  of  course  not  intending  to  deny  the  power  of  the  Legisla- 
ture to  impose  any  restrictions,  however  unreasonable,  upon  con- 
tracts ;  but  I  am  insisting  upon  the  unreasonableness  as  a  ground 
for  adopting  a  different  construction  of  the  Act,  if  the  words  are 
fairly  capable  of  it.  Now  it  appears  to  me  that  the  7th  section  is 
not  only  capable  of,  but  demands  a  different  construction  from  that 
which  is  contended  for  by  the  appellant,  not  only  from  the  change 
of  expression  in  the  different  provisoes  of  the  section,  but  also 
from  the  difference  of  the  subjects  to  which  each  part  of  it  is  ap- 
plicable. The  former  part  is  confined  to 'notices  or  conditions 
(treating  <these  as  the  same),  and  providing  for  them  in  every 
^case,  by  declaring  a  certain  class  of  them  to  be  null  and 
*  586  Toid,  *  and  all  of  them  to  be  subject  to  the  approval  of  a 
Judge.  The  latter  deals  with  *<  special  contracts  "  (a  de- 
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scription  made  familar  to  the  Legislature  by  the  Act  of  11  Geo.  4, 
and  1  Wm.  4,  c.  68,  which  was  before  it  when  it  was  framing  this 
7th  section  of  the  latter),  and  does  not  prohibit  such  contracts 
from  containing  terras  at  Tariance  with  the  provisions  respecting 
notices  ;  but  merely  provides  that  they  shall  not  be  binding  unless 
they  are  signed. 

I  think,  therefore,  that  where  a  special  contract  is  entered  into 
and  duly  signed  between  a  railway  company  and  other  parties 
within  this  section,  it  is  not  subject  to  any  judicial  discretion  as  to 
whether  it  is  just  and  reasonable  in  its  character  or  not. 

I  think  that  the  condition  that  the  defendants  should  not  be 
responsible  for  the  loss  or  injury  to  marbles  unless  declared  and 
insured  according  to  their  value,  is  a  just  and  reasonable  con- 
dition. In  this  respect  also  I  concur  with  my  noble  and  learned 
friend,  Lord  Cranworth.  Of  course  if  the  condition  means  that 
the  defendants  were  to  be  exempt  from  responsibility  for  the 
neglect  and  default  of  themselves  or  of  their  servants,  it  would  be 
null  and  void,  by  the  express  words  of  the  Act.  But  this  inter- 
pretation would  be  contrary  to*  what  must  have  been  the  under- 
standing of  the  parties.  It  must  be  assumed  in  considering  this 
question  that  the  plaintiff  assented  to  this  condition,  and  that  his 
goods  were  to  be  carried  on  the  terms  which  it  contained. 

Now,  both  parties  must  be  taken  to  have  known  the  Act  of 
Parliament,  and  could  not  be  supposed  to  have  agreed  upon  cour 
ditions  of  carriage  of  the  goods  which  the  Act  expressly  declares 
shall  be  null  and  void.  The  words  of  the  condition  therefore 
must  have  been  understood  by  both  parties,  and  ought 
reasonably  to  be  construed  *  as  if  there  had  been  an  ex-  *  587 
ception  of  the  default  or  neglect  of  the  defendants  or  their 
servants,  which  exception  I  think  the  Act  itself  would  engraft 
upon  the  condition.  And  with  this  reasonable  (not  to  say  neces- 
sary) limitation  of  the  generality  of  its  terms,  the  condition  ap- 
pears to  be  unobjectionable. 

I  think  that  the  special  contract  alleged  in  the  4th  plea  was  es- 
tablished by  the  evidence,  and  that  the  defendants  were  entitled  to 
the  verdict  upon  that  plea.  The  letter  of  the  1st  August,  1857, 
directs  the  defendants  to  forward  the  cases  of  marble,  '^  not  in* 
sured."  Those  words  are  not  self-interpreting,  but  require  some 
explanation  to  ascertain  their  particular  meaning  between  the  par- 
ties.    I  think  that  the  previous  correspondence  might  be  resorted 
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to  to  furnish  this  explanation,  although  the  letter  in  question  con- 
tains no  reference  to  it.  It  seems  to  me  to  fall  exactly  within  the 
principle  stated  with  so  much  clearness  by  Sir  James  Wigram  in 
his  admirable  treatise,  as  it  is  '^  evidence  which  is  ancillary  only  to 
a  right  understanding  of  the  words  to  which  it  is  applied,  and 
which  is  simply  explanatory  of  the  words  themselves,"  and  not 
*^  eyidence  which  is  applied  to  prove  intention  itself  as  an  indepen- 
dent fact."  The  intention  is  clear,  that  the  goods  shall  be  carried 
^*  uninsured."  What  this  means  is  explained  by  the  notices  which 
were  delivered  to  Mr.  Meigh,  containing  the  condition  as  to  the  re- 
sponsibility of  the  defendants,  upon  the  footing  of  which  all  the 
subsequent  correspondence  proceeded.  The  correspondence  can- 
not be  used  as  a  part  of  the  agreement,  as  there  is  no  reference  to 
it  in  the  letter  which  accompanied  the  delivery  of  the  goods,  but 
that  letter  constitutes  the  agreement,  and  with  the  explanatory  aid 
of  the  correspondence,  is  rendered  complete  in  itself. 

It  will  be  collected  from  what  I  have  already  said, 
*  588  *  that  in  my  opinion  the  judgment  ought  to  have  been 
entered  for  the  defendants  upon  the  5th  plea,  which  alleges 
{hat  the  goods  were  carried  subject  to  a  just  and  reasonable  condi- 
tion made  by  the  defendants,  and  assented  to  by  the  plaintiff.  I 
think  it  is  competent  to  a  company,  under  the  17  &  18  Yict.  c.  31, 
to  impose  conditions  upon  the  carriage  of  goods  without  having  a 
signed  contract,  provided  the  conditions  do  not  extend  to  exonerate 
them  from  liability  for  wilful  neglect  or  misfeasance,  and  are  such 
as  ought  to  be  adjudged  to  be*  just  and  reasonable.  For  the  rea- 
sons which  I  have  given,  I  consider  that  the  condition  exonerating 
the  defendants  from  responsibility  for  the  loss  of,  or  injury  to, 
certain  articles  (including  marbles),  unless  declared  and  insured 
according  to  their  value,  does  not  extend  to  losses  or  injuries 
arising  from  neglect,  or  default  of  the  company  or  its  servants, 
and,  therefore,  that  the  condition  ought  to  have  been  adjudged 
to  be  just  and  reasonable.  For  these  reasons,  I  think  that  the 
judgment  of  the  Exchequer  Chamber  ought  to  be  affirmed. 

Judgment  of  the  Court  of  Exchequer  Chamber  reversed  ;  andjudff- 
ment  of  the  Court  of  QueerCe  Bench  affirmed. 

Lords'  Journals,  28th  July,  1868. 
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1864.    April  28,  29 ;  May  2,  6,  27. 

W.  0.  Wentworth,  Appellant. 

J.  C.  Llotd  and  others,  Respondents. 

JEvidence.    Professional  Secrecy. 

There  is  no  presumptioii  of  fact  to  be  made  against  a  party  who  enforces  the  rule 
'    against  the  disclosure,  hy  his  solicitor,  of  knowledge  professionally  acquired. 

Per  Lord  Chelmsford. 
Armory  v.  Delamirie  (Strange,  505)  does  not  apply  to  such  a  case. 

In  this  case  a  suit  had  been  instituted  by  the  appellant  to  set 
aside  a  sale  of  certain  estates  and  other  property  formerly  belong- 
ing to  him  in  New  South  Wales,  which  sale  was  made  on  his  behalf 
by  one  of  the  respondents  to  the  others  of  them,  and  the  appellant 
impeached  the  fairness  of  the  transaction.  The  case  was  heard 
before  the  Master  of  the  Rolls,  who  in  September,  1868,  directed 
the  bill  to  be  dismissed.  Evidence  had  been  taken  in  Sydney,  and 
one  of  the  witnesses  was  a  Mr.  Wright,  who  had  acted  for  some 
years  as  the  appellant's  solicitor  in  the  colony.  Mr.  Wright  was 
asked  a  question,  the  answer  to  which  was  prevented  from  being 
given  by  an  objection  founded  on  the  fact  that  he  had  acquired  his 
knowledge  through  his  professional  employment.  In  commenting 
upon  the  case  the  Master  of  the  Rolls  said,  ^^  Mr.  Wright  is  asked 
this  question,  ^  Did  Mr.  Wentworth  ever  say  any  thing  to  jou  on 
the  subject  of  any  of  his  dealings  with  Mr.  Mort  ? '  Before  the 
answer  was  given  the  plaintiff  interposed  with  this  question,  ^  Were 
those  communications  between  me  and  jou  professional  ? '  To 
which  Mr.  Wright  said,  *  They  were.'  And  the  counsel  for  Mr. 
Lloyd  of  course  did  not  press  his  question  or  obtain  any  answer. 
The  plaintiff  no  doubt  had  a  right  to  prevent  Mr.  Wright  from 
stating  what  the  plaintiff  had  told  him  about  Mr.  Mort.  It 
is  the  client's  privilege  to  prevent  the  solicitor  *  from  di-  *  690 
vulging  confidential  communications.  But  if  the  client 
chooses  to  adopt  this  conduct,  he  must  be  subject  to  the  rule  laid 
down  in  Armory  v.  Delamirie^  where  the  keeping  back  of  evidence 

1  Str.  505. 
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must  be  taken  most  strongly  against  the  person  who  does  so. 
When  I  say  this  I  wish  to  distinguish  between  the  case  of  the  sup- 
pression of  evidence  by  a  witness,  and  the  case  where  he  declines 
to  answer  the  question  on  the  ground  that  he  is  not  bound  to  crim- 
inate himself ;  in  which  case  no  presumption  of  guilt  can  be  fairly 
drawn  from  his  refusal  to  answer,  or  the  privilege  would  be  at 
once  destroyed.  This  is  no  case  of  crimination.  By  the  terms  of 
the  obligation  he  is  under  in  this  suit  he  is  bound  to  supply  every 
species  of  evidence,  written  or  parol,  that  he  can,  and  I  must  treat 
his  refusal  to  allow  a  witness  to  answer  a  question  in  the  same 
light  as  if  he  had  kept  a  material  witness  out  of  the  way,  or  refused 
or  prevented  the  production  of  a  document  in  his  possession." 

The  Lord  Chancellor  (Lord  Westbury),  on  the  merits  of  the 
case,  moved  to  affirm  the  judgment  of  the  Court  below.^ 

Lord  Chelmsford  concurred ;  and  with  reference  to  excluding 
evidence,  on  the  ground  that  the  knowledge  of  the  facts  inquired 
into  had  been  professionally  obtained,  said :  The  use  which  the 
Master  of  the  Bolls  made  of  the  exercise  of  the  plaintiff's  right  to 
prevent  the  disclosure  of  confidential  communications  seems  to  me 
so  entirely  at  variance  with  principle,  and  so  utterly  in  contra- 
diction to  the  well-known  and  invariably  recognised  privilege  of 
professional  confidence,  that  I  cannot  pass  it  by  in 
*  591  *  silence ;  and,  without  dwelling  upon  the  contrasted  case, 
I  think  it  would  be  found  upon  examination  that  the  pre- 
sumptions in  the  two  instances  to  which  his  Honour  referred,  are 
exactly  the  reverse  of  what  he  assumed  them  to  be.  I  confess  that 
I  am  unable  to  conceive  the  analogy  between  a  client  closing  tlie 
mouth  of  his  solicitor  upon  a  question  as  to  professional  communi- 
cations, and  the  conduct  of  the  jeweller  in  Armory  v.  Ddamiriey 
who,  upon  a  mounted  jewel  which  had  been  found  being  brought 
to  him,  took  out  the  stones  and  returned  the  empty  socket  to  the 
finder,  and  not  producing  the  jewel  at  the  trial  of  the  action 
brought  to  recover  its  value,  was  made  to  pay  in  damages  the 
value  of  a  jewel  of  the  finest  water,  which  would  fit  the  socket, 
upon  the  rule  omnia  prcemmuMur  contra  spoliatorem.  Biit  a  person 
who  refuses  to  allow  his  solicitor  to  violate  the  confidence  of  the 

^  The  coanael  for  the  appellant  were  the  Attorney-Greneral,  Mr.  Sonthgate, 
and  Mr.  Sarrage ;  for  the  respondents,  Mr.  Bolt,  Sir.  H.  Cairns,  Mr.  Ba^^ay» 
Mr.  Dickinson,  and  Mr.  Erskine. 
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professional  relation  cannot  be  regarded  in  that  odious  light.  The 
law  has  so  great  a  regard  to  the  preservation  of  the  secrecy  of  this 
relation,  that  even  the  party  himself  cannot  be  compelled  to  dis- 
close his  own  statements  made  to  his  solicitor  with  reference  to 
professional  business. 

As  Lord  Brougham  says,  when  speaking,  in  Bolton  v.  The  Cor- 
poration of  Liverpool^  of  the  supposed  right  to  compel  the  disclosure^ 
of  such  communications :  '^  It  is  plain  that  the  course  of  justice 
must  stop  if  such  a  right  exists.  No  man  will  dare  to  consult  a 
professional  adviser  with  a  view  to  his  defence,  or  to  the  enforce- 
ment of  his  rights."  The  exclusion  of  such  evidence  is  for  the 
general  interest  of  the  community,  and  therefore  to  say  that  when 
a  party  refuses  to  permit  professional  confidence  to  be 
broken,  every  thing  must  be  taken  most  *  strongly  against  *  592 
him,  what  is-  it  but  to  deny  him  the  protection  which,  for 
public  purposes,  the  law  affords  him,  and  utterly  to  take  away  a 
privilege  which  can  thus  only  be  asserted  to  his  prejudice.  I  have 
been  drawn  aside  from  considering  the  facts  of  this  case  through 
an  apprehension  that  the  authority  of  the  Master  of  the  Bolls  might 
be  hereafter  asserted  as  establishing  what  appears  to  me  to  be  a 
most  serious  departure  from  the  principles  of  the  law  of  evidence 
applicable  to  professional  confidence. 
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1862.    J11I7  3,  4,  10,  1 1.    1863.    Febraaiy  ^4 ;  Jaly  28. 

WiLUAM  Malcomson,  Appellant. 
John  O'Dea  and  others,  MesponderUs. 

Several  Fishery.    Navigable  River.     Crown    Chant.    Entries    of 
Payment  of  Bent.    Bill  and  Answer  in  Chancery.    Evidence. 

The  soil  of  navigable  tidal  rivers,  so  far  as  the  tide  flows  and  reflows,  is  primd 
fade  in  the  Crown,  and  the  right  of  fishery  therein  is  primci  facie  in  the  public. 
Bat  the  right  to  exclude  the  public  therefrom,  and  to  create  a  several  fishery, 
existed  in  the  Crown,  and  might,  lawfully,  have  been  exercised  by  the  Crown 

^  1  Mylne  &  E.  94,  95. ' 
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before  Magna  Charta,  and  the  aeyeral  fishery  ooald,  lawfally,  be  afterward! 
made  the  subject  of  grant  by  the  Crown  to  a  private  individaal. 

Where  a  grant  of  a  several  fishery  had  been  made  by  the  Crown  to  a  corpora- 
tion, and  rent  received  by  the  Crown  in  respect  thereof  for  a  long  period  of 
time,  the  earliest  grants  describing  it  as  **  an  ancient  inheritance  of  the  Crown," 
it  was  held  that  the  lawfulness  of  the  origin  of  the  several  fishery  might  be 
presumed. 

There  was  a  dispute  as  to  the  limits  of  the  fishery.  In  an  action  against  alleged 
trespassers,  the  plaintiff*,  the  lessee  of  the  corporation,  tendered  in  evidence  the 
bill  and  answer  in  chancery  in  a  suit  instituted  a  great  many  years  before  by 
another  grantee  of  the  Crown  against  the  corporation,  and  in  which  the  limits 
of  the  alleged  fishery  were  described :  — 

Held,  that  as  part  of  the  history  of  the  fishery  and  of  the  claims  made  to  it,  the 
bill  and  answer  were  admissible  in  evidence. 

The  plaintiff  also  tendered  in  evidence  an  ''  Assembly  Book,"  belonging  to  the 
corporation,  dated  in  1676,  and  contuning  entries  of  the  rents  due  to  the  cor- 
poration from  its  various  tenants,  among  which  were  entries  of  rents  paid  in 
respect  of  this  fishery :  — 

Bddf  that  the  book  was  admissible  as  an  ancient  document  showing  the  exercise 
of  acts  of  ownership. 

The  plaintiff  also  tendered  in  evidence,  for  the  purpose  of  showing  the  meanmg 
of  a  particular  phrase  in  the  grants,  a  letter  of  license  from  the  Crown,  in 
1676,  to  one  of  its  grantees,  to  aliene  the  subject  matter  of  the  grant :  — 

Held,  that  the  license  was  admissible  for  that  purpose. 

William  Malcomson  claimed  to  be  entitled,  tinder  a  lease  from 
the  Mayor  and  Corporation  of  Limerick,  to  a  several  fishery  in  the 

river  Shannon,  called  the  Fisher's  Stent,  extending  from  a 
*  594    place  called  the  Lax  Wear  in  the  *  east,  to  the  river  Meelick 

in  the  west;^  and  he  complained  that  the  defendants  had 
entered  his  said  several  fishery  and  taken  away  his  fish.  The  de- 
fendants pleaded  several  pleas,  which  in  substance  alleged  that  the 
Shannon  was  a  public  navigable  river,  and  that  the  locus  in  quo 

^  The  river  Shannon,  for  the  purposes  of  this  case,  mxy  be  described  as  flow- 
ing (within  the  county  of  Limerick)  in  a  southerly  course  from  St.  Thomas'i 
Island,  which  is  above  the  city  of  Limerick,  where  the  "  Lax  Weir  "  is  sitaated, 
passing  by  Island  Point  to  Thomond's  Bridge  (between  which  two  places  the 
alleged  trespass  was  committed  by  these  defendants)  to  the  city  of  Limerick, 
where  it  begins  to  take  a  westerly  course  for  some  distance,  and  then  torus 
northerly  to  a  part  where  the  river  Meelick  (which  divides  the  county,  of  Limer- 
ick from  the  county  of  Clare)  falls  into  it.  Some  small  distance  beyond  this, 
and  within  the  county  of  Clare,  is  situated  Castle  Donnell,  often  referred  to  in 
this  case,  and  described  by  some  of  the  witnesses  as  popularly  known  by  the 
name  of  Cromwell's  Castle.  It  there  widens  and  falls  into  the  sea  some  distance 
farther  on. 
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was  part  of  the  same.  The  plaintiff  put  on  the  record  several  rep- 
lications to  the  defendants'  pleas,  the  most  material  of  which  were 
to  the  tenth  and  eleventh  defences,  and  alleged  that  the  locus  in 
quQ  was  a  several  fishery,  and  an  ancient  possession  of  the  Crown, 
which  became  vested  in  the  Major  and  Corporation  of  Limerick, 
and  that  they,  by  lease  of  January  81,  1884,  demised  the  same 
to  Poole  Oabbett  for  ninety-nine  years,  through  whom  the  plaintiff 
derived  title.  Fifteen  issues  were  framed :  1.  Whether  the  de- 
fendants had  entered  the  plaintiff's  close ;  2.  Whether  the  close 
was  the  close  of  the  plaintiff,  or  the  fish  caught  therein  were  the 
fish  of  the  plaintiff;  8.  Whether  the  locus  in  quo  was  a  several 
fishery ;  4.  Whether  it  was  the  several  fishery  pf  the  plaintiff;  5. 
Whether  the  plaintiff  had  a  several  fishery  within  the  limits  al- 
leged ;  6.  Whether  the  locus  in  quo  was  outside  the  limits  of  the 
alleged  fishery ;  7.  Whether  the  fish  were  the  fish  of  the 
plaintiff;  8.  Whether  the  *  locus  in  quo  was  a  common  pub-  *  595 
lie  fishery ;  9.  Whether  the  public  had  a  common  prescrip- 
tive right  of  fishing  therein ;  10.  Whether  the  defendants  at  the 
time,  &c.  had  a  prescriptive  right  of  fishing  therein  ;  11.  Whether 
the  replication  to  the  tenth  defence  was  true  in  substance  and  in 
fact ;  12.  The  same  as  to  the  replication  to  the  eleventh  defence  ; 
18.  Whether  the  defendants  took  away  the  fish,  and  converted  the 
same  to  their  own  use ;  14.  Whether  the  fish  mentioned  in  the 
ninth  paragraph  of  the  declaration  were  the  plaintiff's  fish ;  and 
15.  Whether  the  defendants  were  entitled  to  take  the  fish  on  any 
of  the  grounds  relied  on  in  the  first  eight  defences. 

The  cause  came  on  for  trial  at  Dublin,  in  February,  1858,  before 
the  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench  and  a 
special  jury. 

There  was  ample  proof  that  the  plaintiff  had  title  under  the 
Corporation  of  Limerick,  and  that  the  defendants  had  committed 
the  alleged  acts  of  trespass.  The  real  questions  were,  whether  the 
Crown  had,  in  fact,  granted  within  the  locus  in  quo  a  several  fish- 
ery to  the  Mayor  and  Corporation  of  Limerick,  and  whether  the 
Crown  had,  in  law,  power  to  make  such  a  grant. 

The  evidence  was  in  substance  as  follows :  — 

An  Inspeximus  Charter,  dated  in  1414,  by  Henry  Y.,  referring 
to  and  confirming  previous  charters  of  Edward  and  John,  and 
granting,  among  many  other  things,  ^^  the  profits  of  a  certain  fish- 
ery which  is  called  '  Lax  Wear,'  with  its  appurtenances,  to  the 
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same  mayor  and  commonalty  [of  Limerick],  and  their  saccessors 
for  ever.**  That  was  confirmed  in  1423  by  Henry  VI.  In  1576 
Queen  Elizabeth  directed  letters  patent  to  issue,  called  a  Fiant,  by 
which  she  commissioned  certain  persons  therein  named  on  her  be- 
half, to  demise  for  twenty-one  years  to  one  Edward  Moly- 

*  596    neux,  at  a   rent   of  53«.  4(2.,  ^^  the   *  wears,  commonly 

called  the  Fisher's  Stent,  near  the  city  of  Limerick,  which 
do  lie  from  the  Lax  Wear,  or  common  wear,  in  the  east  part,  until 
the  river  nigh  to  Castle  Donnell  in  the  west  part,  with  all  the  cus- 
toms, duties,  profits,  &c.  to  them  and  every  of  them  appertaining 
and  belonging,  parcel  of  her  Majesty's  ancient  inheritance,  and 
of  long  time  concealed."  It  was  much  observed  upon  that  the 
Crown  did  not  here  demise  Lax  Wear,  which  it  was  contended  arose 
from  the  fact  that  that  had  long  before  been  the  subject  of  grant 
to  the  corporation.  The  demise  contained  a  clause  requiring  the 
tenant  to  maintain  and  repair  the  wears  during  the  term,  and  an- 
other to  the  effect  that  if  the  rent  should  be  in  arrear  for  twelve 
weeks  after  any  of  the  days  for  payment,  Molyneux  might  be  made 
to  pay  double  value,  or  might  be  evicted  at  the  pleasure  of  the 
Crown.  There  was  an  entry  of  this  lease  of  the  Fisher's  Stent  in. 
the  books  of  the  Auditor-Oeneral,  which  also  contained  entries  of 
the  payment  of  the  rent.  Molyneux  was  afterwards  evicted,  and 
the  mayor  and  bailiffs  made  the  tenants  in  his  stead.  The  entry 
in  the  books  of  the  Auditor-General  after  this  change  of  tenancy, 
called  Molyneux  ^^  the  late  farmer  of  the  wears  called  the  Fisher's 
Tente,  at  58«.  4i.  per  annum,"  and  it  went  on  with  these  words  of 
description,  "  The  Mayor  and  Bailifl&  of  the  City  of  Limerick, 
tenants  of  the  aforesaid  wears."  In  1582  the  Queen  granted  them 
a  charter  which  contained  an  inspeximtu  and  confirmation  of  that 
of  Henry  V.  in  the  very  words  of  Henry's  Charter,  as  to  the  wear 
and  its  appurtenances.  This  was  declared  to  be  done  in  respect  of 
the  services  of  the  citizens  ^'  in  that  most  wicked  rebellion,  by 
Gerald  Earl  of  Desmond."    There  was  a  special  grant  to  the 

mayor,  bailiffs,  and  citizens  for  ever  ^^  of  all  these  wears  and 

*  597    pools  in  the  water  of  Shannon,  within  the  liberties  of  *  the 

said  city,  called  the  Lex  Werres  and  Fisher's  Stent,  with 
all  and  singular  their  profits,  £c.,  and  to  have,  hold  and  enjoy  all 
and  singular  franchises,  jurisdictions,  privileges,  perambulations, 
grounds,  and  waste  pieces  of  land  called  the  New  Stent,  or  New 
Extent,  the  wears  called  Lex  Weers,  gurgites,  Fisher's  Stent,  in- 
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gate  and  oatgate  customes,"  &c.  Then  came  the  provision  for  the 
rent,  which  was  fixed  at  6«.  8(2.  a  year.  There  was  also  a  charter 
of  James  I.  to  the  city  of  Limerick,  confirming  all  the  wears  and 
fisheries  "  granted  by  us  or  our  progenitors,  Kings  or  Queens,"  of 
England. 

The  rent  roll  of  James  I.  described  the  rent  payable  under  the 
grant  of  Elizabeth  at  65.  8c?.,  and  the  *'  increased  rent,  8s.  10|{2. 
in  respect  of  the  weares,  near  the  City  of  Limerick,  called  the 
Fisherstente,  lying  from  the  Lex  Weare  on  the  east,  as  far  as  the 
river  called  Castle  Council  on  the  west.^  In  1648  a  rent  roll  of 
Charles  I.  described  the  mayor  and  sherifis  as  ^'  tenants  of  the 
wears  called  the  Fisherstent,"  for  which  they  paid  6b.  8d.  a  year. 
In  the  time  of  the  Commonwealth  a  commission  was  issued  to  ex- 
amine into  these  matters,  and  the  commissioners  set  the  rent  of 
^'  the  Limerick  salmon  weare  and  nett  fishing  "  at  165Z.  a  year,  and 
three  persons,  named  Playstead,  Bennett,  and  Pawsey,  became 
tenants  at  that  rent.  After  the  Restoration,  Sir  George  Preston 
obtained  a  grant  of  several  fishings  in  Ireland.  The  grant  recited 
that  they  had  fallen  to  the  Crown  by  forfeiture  for  rebellion  ;  and 
in  consideration  of  the  eminent  services  of  Sir  Oeorge  Preston, 
the  Crown  granted  to  him,  amongst  other  things,  ^'  all  that  the 
fishing  of  pike,  and  salmon,  and  other  sea  fish,  and  eels,  in  the 
great  salmon  wear,  called  the  Lax  Wear,  in  the  River 
Shannon,"  then  describing  their  *  boundaries,  *' formerly  *698 
belonging  to  our  Crown,  but  enjoyed  by  the  corporation  of 
Limerick,  paying  a  rent " ;  and  after  describing  the  boundary 
lands  with  great  minuteness,  there  were  these  general  words,  ^'  and 
also  all  and  singular  other  fishings  of  salmon,  and  pike,  and  other 
fish  in  the  said  River  Shannon."  The  rent  was  fixed  at  51.  a  year. 
The  mayor  and  bailiffs  complained  of  this  grant  as  in  derogation 
of  their  own  rights,  but  as  it  appeared  to  have  been  confirmed  by 
an  Act  of  the  Irish  Parliament,  they  compromised  the  matter  by 
purchase.  In  the  Communia  Roll  of  1665  there  was  a  recital  of 
the  Commonwealth  lease ;  the  names  of  the  tenants  and  the 
amount  of  the  rent  were  given,  and  it  was  alleged  that  one  half 
year's  rent  was  in  arrear,  and  process  was  ordered  to  issue.  The 
mayor  and  sheriffs  pleaded  in  answer  that  they  were  not  liable  to 
make  this  payment  to  the  Crown,  and  they  set  forth  the  charters 

^  This  was  in  fact  the  river  Meelick,  whicli  ran  into  the  Shannon,  near  to  Cas- 
tle Conneli. 
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of  Elizabeth  and  James,  to  which  the  Attorney-General  replied, 
and  admitted  these  charters;  but  there  the  Roll  became  imper- 
fect, and  no  conclusion  appeared  upon  it.  But  to  make  up  for 
this  deficiency,  there  was  produced  a  roll  of  the  Equity  Exchequer, 
which  stated  these  proceedings,  recorded  the  Attorney-General's 
confession  of  the  truth  of  the  plea,  and  the  order  by  the  Court  to 
discharge  the  mayor  and  sherififs  from  the  claim.  In  the  receipt- 
book  of  the  Exchequer  in  1665  there  was  an  entry  of  the  pay- 
ment by  the  corporation  of  6s.  8d.  by  the  year  in  respect  of  "  the 
wears  called  the  Fisher's  Stent,  in  the  county  of  the  city  of  Lim- 
erick." In  that  same  year  Sir  George  Preston  obtained  another 
grant  of  letters  patent,  which  recited  the  former  grant,  or  what 
"  we  did  intend  to  grant,"  the  Act  of  the  Irish  Parliament,  and 
the  fact  that  Sir  George  Preston  had  been,  by  a  decree  of  the 

Court  of  Claims,  disappointed  in  obtaining  what  he  ex- 
*  599    pected ;  and  *  then  there  was  a  grant  of  the  '^  weare,  called 

tlie  Lax  Weare,  in  the  River  Shannon,"  bounded  on  the 
north  by  the  lands  of  Bancke,  on  the  east  by  Thomas'  Island,  on 
the  south  by  the  lands  of  Corbally,  and  on  the  west  with  the 
Shannon,  ^^  and  all  fishings  in  the  said  weare  "  ;  but  nothing  was 
said  of  the  Fisher's  Stent.  In  1669  the  corporation  granted  a 
lease  for  one  year  to  Robert  Pasey  of  the  ^^  nett  fishings,  fishing 
stentes,  and  fishing  courses  "  in  the  Shannon,  '^  excepting  the  Lax 
Weare,"  and  tliis  lease  contained  a  covenant  of  indemnity  against 
molestation.  In  1670  a  similar  lease  was  granted  to  Josiah 
Lynch.  In  1674  Sir  George  Preston  filed  a  bill  in  Chancery 
against  the  mayor  and  sherifis  of  Limerick,  setting  forth  the  grant 
to  himself,  complaining  that  the  defendants  had  possessed  them- 
selves of  his  fishings,  and  praying  for  an  account  and  for  restora- 
tion to  his  fishings  in  the  said  river.  The  mayor  and  sherifis  pat 
in  an  answer,  and  in  the  present  appeal  one  question  raised  on 
the  exceptions  was  whether  the  bill  and  answer  were  admissible  in 
evidence,  the  answer  being  a  statement  by  the  mayor  and  corpora- 
tion of  their  own  title.  A  similar  objection  was  raised  to  the 
admissibility  of  the  "Assembly  Book"  of  the  corporation  for 
1676,  which  recited  that  "the  nett  fishing  and  Fisher's  Stent, 
belonging  to  the  corporation,"  had  that  day  been  let  for  one  year 
to  Edmund  Carroll  for  60Z.  for  the  year.  In  1677  Sir  George 
Preston  got  a  third  grant  by  letters  patent,  which  recited  the  first 
grant,  but  in  fact  granted  no  more  than  he  had  obtained  before, 
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namely,  the  Lax  Wear.  Negotiations  followed  between  the  mayor 
and  sheriflfs  of  Limerick  and  Sir  George  Preston,  and  in  1678 
there  was  a  letter  of  license  from  the  king  giving  power  to  Sir 
George  Preston  to  alienate.  This  letter  recited  the  grant  to 
Preston,  and  described  it  as  a  grant  ^^  of  tlie  fishing  of 
*  pike,  salmon,  and  oUier  sea  fish,  and  eeles,  in  the  great  *  600 
salmon  weare,  called  the  Lax  Weare,  in  the  county  of  the 
City  of  Limerick,  and  the  fishing  in  the  River  Shannon  westward 
of  the  said  weare,"  at  a  rent  of  bl,  a  year,  and  the  mortgage  by 
him  of  the  grant,  and  a  treaty  between  the  mayor  and  sheriffs  of 
the  one  part,  and  Sir  George  and  his  mortgagees-of  the  other  part, 
for  the  purchase  of  the  rights  of  the  latter ;  whereupon  this  letter 
of  license  to  alienate  was  granted.  A  conveyance  was  afterwards 
made  to  the  mayor  and  sheriffs  of  the  fishing  in  *^  the  Lax  Weare, 
mearing  on  the  north  side  with  the  land  of  Bank,  on  the  east  with 
Thomas  his  Island  ;  on  the  south  with  the  lands  of  Corbally,  and 
on  the  west  with  the  said  river  of  Shannon."  Then  came  a  lease, 
dated  in  1685,  for  twenty-one  years,  from  the  mayor  and  sheriffs 
to  one  John  Leonard,  of  '^  the  Lax  Wear,  in  the  River  Shannon, 
near,  &c.,  together  with  the  fishings  in  the  said  river  of  Shannon, 
commonly  called  the  net  fishings,  or  Fisher's  Stent,  extending 
from  the  New  Stent,  or  New  Extent,  near  the  said  Lax  Wear, 
westward  in  the  said  river."  The  considerations  for  this  lease 
were  a  fine  of  8002.,  and  a  rent  of  2002.  a  year.  In  1719  the 
corporation  granted  a  lease  for  ninety-nine  years,  commencing 
from  1726,  to  Roche  and  others,  of  the  same  fishings,  which  were 
described  in  the  same  terms ;  the  fine  was  12002.  and  the  rent 
352/.  a  year.  The  accounts  of  the  corporation  showed  that  these 
rents  had  been  paid.  In  1884  a  lease  was  granted  by  the  corporar 
tion  to  Poole  Gabbett,  of  Corbally,  for  ninety-nine  years,  at  a  rent 
of  800Z.  a  year,  and  in  this  lease  there  was  a  covenant  that  no 
disturbance  in  Gabbett's  enjoyment  of  the  fishing  should  be  a 
ground  for  withholding  of  the  rent  unless  such  disturbance  pro- 
ceeded from  eviction  on  a  superior  title.  In  1857  the  sons  and 
administrators  of  Mr.  Poole  Gabbett  granted  a  lease  of  the 
fishings  to  the  *  plaintiff  for  seventy -five  years,  upon  a  fine  *  601 
of  92502.,  and  at  an  annual  rent  of  8012.  The  description 
in  this  lease  was  the  same  as  in  those  formerly  granted.  In  1840, 
while  Mr.  Gabbett  was  in  possession,  he  brouglit  an  action  against 
one  Clancy  for  trespassing  on  the  fishings,  and  recovered  judg- 
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ment.  The  damages,  it  being  made  a  question  of  right  (for  the 
defendant  pleaded  that  it  was  a  public  fishery  in  a  public  river), 
were  assessed  at  6<2.,  but  with  full  costs  of  suit.^ 

The  defendants'  counsel  took  eighteen  exceptions,  to  some  of 
which  alone  is  it  necessary  to  refer. 

The  9th  exception  was  as  to  the  admissibility  of  the  bill  and 
answer  of  1674. 

The  10th  exception  was  as  to  the  admissibility  of  the  entries  in 
the  assembly  book  of  the  corporation  for  1676. 

The  16th,  17th,  and  18th  exceptions  were  as  to  the  sufficiency 
of  the  evidence,  the  defendant  contending  tliat  the  Lord  Chief 
Justice  was  bound  to  direct  the  jury  that  the  plaintiff  was  not  en- 
titled to  a  several  fishery  in  the  tidal  part  of  the  river  Shannon, 
the  said  river  being  a  navigable  river,  there  being  no  evidence 
to  rebut  the  public  right  of  fishing  therein ;  and  that  the  Lord 
Chief  Justice  ought  to  have  directed  the  jury  to  find  for  the 
defendant  on  all  the  issues  but  the  10th  issue.^  And  that  his 
Lordship  ought  to  have  directed  the  jury  that  there  was  no  evi- 
dence of  the  plaintiff's  right  to  an  exclusive  or  several  fishery 
in  the  part  of  the  river  in  which  the  fishing  by  the  defendants 

took  place. 
•  602  *  The  jury  returned  a  verdict  for  the  plaintiff.  The 
exceptions  were  afterwards  argued  before  the  Court  of 
Queen's  Bench,^  and  that  Court  gave  judgment  for  the  plaintiff, 
overruling  all  the  exceptions.  The  case  was  taken  on  error  to  the 
Exchequer  Chamber,  and  on  the  21st  November,  1860,  that  Court 
reversed  the  judgment  given  below,  and  gave  judgment  for  the  de- 
fendants on  the  9th,  10th,  l^th,  17th,  and  18th  exceptions,  and  di- 
rected a  venire  denovOy  Mr.  Baron  Fitzgerald  diss.^  except  as  to  the 
10th  exception.   The  plaintiff  thereon  brought  error  in  this  House. 

The  Judges  were  summoned,  and  Lord  Chief  Baron  Pollock, 
Mr.  Justice  Williams,  Mr.  Justice  Willes,  Mr.  Justice  Crompton, 
Mr.  Baron  Bramwell,  and  Mr.  Justice  Blackburn,  attended. 

^  Gabbett  v,  Clancy,  S  Irish  Law,  299.  In  the  course  of  giving  jadgment,  Mr. 
Justice  Burton  remarked  that,  at  the  trial,  the  jurors  had  been  called  on  '*  to  find 
the  limits  of  the  fishery  called  the  Fishers'  Stent,  and  their  finding  was  that  the 
said  fishery  extended  firom  the  Lax  Wear  on  the  east  to  the  River  Meelick  on 
the  west." 

'  In  which  the  defendant  claimed  a  prescriptive  right,  as  part  of  the  pablic,  to 
fish  in  a  public  navigable  river. 

*  According  to  the  provisions  of  the  88  Geo.  8,  c.  31,  §  1  (Lr.). 
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Sir  H,  Cairns  and  Mr.  Mdlish  (^Mr,  T.  H,  Baylis  was  with 
them),  for  the  plaintiff  in  error.  —  One  objection,  made  in  the 
Court  below  was,  that  the  Grown  could  not,  after  Magna  Gharta, 
grant  a  several  fishery  in  a  public  navigable  river.  Perhaps  so ; 
but  the  Grown  might  grant  such  a  fishery  if  it  had  been  in  exist- 
ence previous  to  Magna  Gharta.^  It  had  b^en  so  here.  That  is 
shown  by  the  language  of  all  the  charters,  for  all  of  them  speak 
of  the  fishery  as  a  well-known  thing,  and  in  the  Gharter  of  Queen 
Elizabeth,  the  description  is  tliat  of  '^  the  ancient  inheritance  "  of 
the  Grown.  During  all  the  time  in  which  it  is  thus  shown  to  have 
been  in  existence,  the  Grown  received  rent  for  it. 

It  may  be  true  that  the  mayor  and  sheriffs  are  not  en- 
titled *  to  the  soil  of  this  public  navigable  river ;  but  ac-  *  608 
cording  to  Lord  Goke  a  man  may  have  a  several  fishery, 
though  the  property  in  the  soil  is  not  in  him.*  The  word  "  gur- 
gites  "  in  the  charter  describes  a  place  of  deep  water,  Du  Cangef 
and  a  lax  wear  is  a  salmon  wear,  the  word  "  lachs  "  being  the  Saxon 
for  salmon.^  It  is  admitted  that  in  John's  Magna  Gharta,  it  is 
said,  "  Omnes  kidelli  decetero  deponantur  peniius  per  Thamisiam  et 
Medwayam  et  per  totam  Angliam^  nisi  per  costeram  maris "  ;  but 
that  does  not  prevent  the  Grown  from  having  a  several  fishery  in  a 
navigable  river,  but  only  requires  that  obstructions  to  the  free 
navigation  of  such  a  river  shall  be  removed  ;  and  such  is  the  con- 
struction put  by  Lord  Hale  ^  on  similar  words  in  the  Gharter  of 
Henry  III. ;  and  in  commenting  on  it.  Lord  Goke,^  first  translating 
it  thus,  "  No  owner  of  the  banks  of  rivers  shall  so  appropriate  or 
keep  the  rivers  several  to  him,  to  defend  or  bar  others  either  to 
have  passage  or  fish  there,  otherwise  tlian  they  were  used  in  the 
reign  of  Henry  II.,"  adds,  "  This  statute,  saith  the  Mirror,  is  out  of 

^  As  to  when  Magna  Charta  and  English  laws  were  first  introdaced  into  Ire- 
land, reference  was  made  to  the  *^  Argument "  by  Prynn  in  Lord  Macguire's 
Case,  4  How.  St.  Tr.  690. 

'  Co.  Litt  122  a,  and  Hargr.  n.  (7). 

*  Gloss,  voc.  GuRGES,  "  Est  locus  vertictUosus  in  Jlumine  altus  et  profundus^ 
vorago,  fossoj  Itumruif  barathrum :  sed  proprie  est  locus  in  fiuvio  arctaius  sen  ad 
consiruendum  molendinum^  seu  ad  capiendos  pisces.**  Id.  voc.  GoRDUS,  gurges. 
"  Iakus  in  Jluvio  coarctatus  piscium  capiendorum  gratid." 

See  also  Bailey,  *<  Wear  (]>»p,  Sax.  toej^r,  Teut.),  a  stonk  or  great  dam  in  a 
river  fitted  for  taking  fish  or  conveying  the  stream  to  a  mill." 
«  *'  Lax  (WMt^Ut  salmon,  Teut.),  a  kind  offish."    Bailey's  Diet. 

*  De  Jure  Maris,  Harg.  Tracts,  ch.  v.  p.  22. 
2  Co.  Inst  Mag.  Ch.  c  16. 
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use, '  Car  pltisors  rivers  sant  are  appropries  et  engamieSy  et  mises  in 

defence^  que  soilount  estre  commons  a  pisher  et  user  en  temps  le  Roy 

Henry  2/  "    That  would  show  that  the  creation  of  wears 

*  604    by  *  act  of  the  Crown  might  be  valid  even  after  Magna 

Gharta ;  but  there  is  no  doubt  that  if  in  existence  before 
that  time,  thej  might  afterwards  be  lawfully  granted  by  the  Grown 
to  a  subject ;  Williams  v.  Wilcox}  And  such  a  several  fishery 
granted  by  the  Grown,  has  been  held  to  be  an  incorporeal  heredi- 
tament, and  a  term  of  years  could  not  be  created  in  it  without 
deed.  The  Duke  of  Somerset  v.  Fogwell?  In  The  Duke  of  Deth 
onshire  v.  Hodnettf  the  grant  by  patent  of  the  soil  and  bottom  of 
a  river  in  Ireland,  was  held  to  be  evidence  that  the  Crown  was 
seised  in  fee  of  the  soil  and  bottom,  and  the  several  fishery  at  the 
time  of  making  the  grant. 

The  bill  and  answer  were  admissible  in  evidence,  to  prove  a 
pending  suit.  The  question  whether  the  Lax  Wear  and  the 
Fisher's  Stent  were  the  same  or  different  things,  was  a  material 
question  in  this  case,  and  the  bill  and  answer  could  not  be  inad- 
missible, because  they  explained  that  matter.  If  they  were  ad- 
missible on  any  ground,  the  purpose  for  which  they  were  produced 
became  immaterial,  and  they  were  rightly  received  in  evidence. 
The  Irish  Society  v.  7^  Bishop  of  Derry}  Without  contending 
that  the  bill  and  answer  proved  the  truth  of  the  statements  con- 
tained in  them,  it  was  clear  from  them  that  the  Lax  Wear  and  the 
Fisher's  Stent  were  distinct  things,  and  admitting  Preston's  then 
existing  title  to  the  former,  the  right  of  the  corporation  to  the  lat- 
ter, was  distinctly  asserted  and  sustained.  Mr.  Justice  Christian 
in  the  Court  below  said,  that  the  suit  was  terminated  by  a  com- 
promise. So  it  was,  but  only  with  relation  to  the  Lax  Wear.  In 
order  to  ascertain  the  meaning  of  that  compromise,  a  Court  must 

put  itself  into  the  position  of  the  parties  at  the  moment. 

*  605    The  same  rule  applies  here  as  applies  to  *  the  construction 

of  a  will.  '^  For  the  purpose  of  determining  the  object  of 
a  testator's  bounty,  or  the  subject  of  disposition,  or  the  quantity  of 
interest  intended  to  be  given  by  his  will,  a  Court  may  inquire  into 
every  material  fact,"  is  the  proposition  of  Sir  J.  Wigram.^  That 
was  the  principle  acted  on  in  Shore  v.  Wilson^^  and  that  principle 

>  S  A.  &  E.  814.  «  12  Clark  &  F.  641. 

•  6  B.  &  C.  875.  »  Wigr.  on  Willa,  prop.  5. 

*  1  Hudson  &  B.  822.  •  9  Clark  &  F.  855. 
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applies  to  the  present  case,  and  makes  the  bill  and  answer  admis- 
sible. The  bill  and  answer  form  part  of  the  history  of  the  fishery. 
Then  as  to  the  entry  in  the  "  Assembly  Book  "  of  the  corpora- 
tion, that  was  properly  admitted  in  evidence,  first,  because  such  a 
book  is  a  public  and  not  a  private  book,  and  all  the  members  of 
the  corporation  and  the  world  at  large  would  seek  in  such  a  book 
for  an  accurate  statement  of  the  acts  of  the  corporation.  It  was 
admissible  on  the  principle  laid  down  in  the  cases  of  which  Price 
V.  JSarl  of  Torrington  ^  was  the  first  example.  The  entry  showed, 
in  fact,  that  on  that  day  the  corporation  came  to  a  resolution  (the 
body  can  only  act  by  resolution},  and  the  entry  of  such  resolutions 
is  the  duty  of  an  officer  of  the  corporation,  so  that  even  if  such  an 
entry  was  to  be  treated  as  a  private  entry,  it  was  made  by  a  man 
in  the  ordinary  discharge  of  his  duty.  That  man  is  now  dead, 
and  entries  thus  made  by  him  are  admissible  in  evidence.  Pitman 
v.  Maddox;^  Doe  d.  Patteshall  v.  Turford  ;^  Poole  v.  Dicas,*  In 
the  Court  of  Exchequer  in  Ireland,  the  case  of  Marriage  v.  Lavh 
rence  ^  was  relied  on.  There  an  entry  in  the  books  of  the  corpora- 
tion of  Maldon,  made  in  the  reign  of  Henry  YIII.,  relating  to  a  pros- 
ecution of  some  persons  for  landing  goods  within  the  limits 
of  the  *  borough  without  paying  tolls,  though  made  by  the  *  606 
clerk  of  the  borough  in  the  ordinary  discharge  of  his  duty, 
was  held  to  have  been  properly  rejected  at  Nisi  Prius.  That  case 
cannot  be  supported.  Not  merely  entries  of  facts  made  at  the 
time  are  admissible,  but,  for  the  purpose  of  explaining  the  mean- 
ing of  words  in  deeds  or  wills,  as  for  example  here,  the  meaning 
of  the  words  "  Fisher's  Stent,"  evidence  of  the  acts  and  writings 
of  parties  are  receivable,  Micketts  v.  Turquand.^  [The  Lord 
Chancellor.  —  Can  a  legatee  produce  the  letters  of  a  testator,  to 
explain  the  meaning  with  which  he  used  certain  words  in  a  will  ?] 
He  can :  Drake  v.  Drake^  where  evidence  of  the  state  of  the 
family  was  admitted  to  afford  an  explanation  of  an  ambiguous  de- 
scription in  a  will. 

Mr.  Maniity  and  Mr.  Barry  (of  the  Irish  bar),  for  the  defend- 
ants in  error.  —  The  bill  and  answer  were  not  admissible  in  evi- 

^  1  Salk.  2S5,  1  Sm.  Lead.  Cas.  2S5.  *  S  B.  &  Aid.  142. 

*  2  Salk.  690.  .  •  1  H.  L.  Cas.  472. 

*  8  B.  &  Ad.  890.  T  8  H.  L.  Cas.  172. 

*  1  Bing.  N.  C.  649. 
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dence.  They  were  produced  not  as  mere  proof  of  a  pending  suit, 
but  for  the  purpose  of  supplying  the  proof  of  an  important  fact,  a 
material  and  necessary  link  in  the  evidence.  The  grant  of  Eliza- 
beth left  it  doubtful  what  were  the  limits  of  the  fishery  claimed  by 
the  corporation.  The  bill  and  answer  were  put  in  to  define  those 
limits,  the  limits  being  themselves  the  very  matter  in  dispute  in 
that  suit.  The  same  object  was  sought  to  be  attained  by  the  pro- 
duction of  the  ''Assembly  Book,"  but  the  entry  there  was  clearly 
inadmissible,  for  not  only  was  it  an  entry  made  by  the  corporators 
themselves  in  their  own  favour,  but  it  was  made  at  a  time  when 
the  very  matter  it  related  to  was  in  dispute  between  the  corpora- 
tors and  other  parties,  and  therefore  on  the  single  ground 
*  607  of  *  being  an  entry  post  litem  was  inadmissible.  (Lord 
Ce^lmsford  mentioned  Itogers  v.  Allen})  There  the  li- 
censes were  fortified  by  proof  of  actual  payment  of  rents.  The  cases 
cited  on  the  other  side  are  not  authorities  for  the  admissibility  of 
this  evidence.  It  is  not  disputed  that  if  the  evidence  is  admis- 
sible for  a  particular  purpose,  it  must  be  admitted,  whatever  may 
be  its  effect,  according  to  The  Irish  Society  v.  The  Bishop  of  Derry? 
But  this  evidence  is  used  to  create  the  grounds  of  its  own  admissi- . 
bility.  In  the  cases  cited  on  the  other  side  there  was  no  doubt  as 
to  the  identity  of  the  property,  or  as  to  the  fact  that  the  testator  had 
the  power  to  dispose,  and  meant  to  dispose  of  it.  Both  parties 
acknowledged  his  right ;  the  only  point  was,  in  favour  of  which  of 
them  he  had  exercised  it.  That  was  so  in  Ricketts  v.  Tarquand} 
and  in  Drake  v.  Drake.^  Here  the  identity  of  the  property  is  the 
very  question  in  issue,  and  the  right  of  the  Crown  to  grant  a  sev- 
eral fishery  is  questioned.  Yet  this  evidence  is  tendered  to  prove 
the  identity  of  the  property,  and  to  establish  the  fact  that  the  grant 
of  it  under  a  particular  description  was  made  by  the  Crown.  The 
plaintiff  claims  title  under  the  corporation ;  the  defendants  are  dis- 
tinct from,  and  opposed  to  both.  They  are  third  parties,  who  can- 
not be  affected  by  any  thing  which  is  done  between  the  other  two. 
The  corporation  is,  in  fact,  the  plaintiff,  and  seeks  to  give  in  evi- 
dence its  own  proceedings  and  its  own  acts  in  support  of  its  own 
title.  Put  a  private  individual  in  the  place  of  this  corporation. 
A  son  could  not  in  a  dispute  between  himself  and  a  third  person 
produce  memoranda  of  the  father  to  show  the  nature  and  extent 

^  1  Camp.  809.  *  1  H.  L.  Gas.  472. 

■  12  CUrk  &  F.  641.  *  S  H.  L.  Caik  172. 
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of  the  property  derived  by  the  son  from  him.  [The  Lord 
Chancellor.  —  There  is  here  a  diCFerence  *  of  names  ;  may  *  608 
not  these  documents  be  referred  to  for  the  purpose  of 
explaining  that  difference  ?]  Certainly  not ;  for  that  difference 
raises  the  substantial  question  on  the  case.  Entries  made  by  a 
third  person,  deceased,  in  his  books,  of  receipts  of  rent  from  his 
tenant  of  a  particular  estate,  are  not  evidence  to  prove  the  identity 
of  the  land  in  a  cause  between  two  others,  Outram  v.  Marewood.^ 
In  The  Mayor ^  ^jc,  of  London  v.  The  Mayor ^  ^c.  of  Ijynn^  the  de- 
fendants were  not  allowed  to  put  in  their  own  corporation  books  to 
prove  their  own  rights,  and  in  the  case  of  The  Corporation  of  HuU 
v.  Horner^  where  such  evidence  appeared  to  have  been  admitted, 
it  was  explained  to  have  been  admitted  by  consent.  The  principle 
that  a  party  cannot  make  evidence  in  his  own  favour  was  main- 
tained in  Marriage  v.  Lawrence^  and  was  acted  upon  by  Lorid 
Tenterden  in  Brtit  v.  Bealts^  where  it  was  said  that  there  was  no 
distinction  between  entries  affecting  the  private  property  of  an  in- 
dividual and  of  a  corporation.  In  The  Corporation  of  Waierford  v. 
Priced  when  all  these  cases,  including  that  of  Rogers  v.  Allen^ 
were  cited,  it  was  held  that  in  a  dispute  as  to  the  right  of  appoint- 
ing a  schoolmaster,  the  books  of  the  corporation  could  not  be  ad- 
mitted in  evidence  to  prove  its  own  title,  for  that  the  schoolmaster 
was  not  in  such  privity  with  the  corporation  as  to  justify  it  in  using 
that  evidence  as  against  him.  So  in  The  Attorney-General  v.  TPbr- 
wiek^  on  a  question  whether  the  appointment  of  a  curate 
belonged  to  the  *  vicar  or  to  a  corporation,  entries  in  old  *  609 
corporation  books  were  held  not  to  be  receivable  in  evidence 
against  the  vicar,  to  show  that  the  curate  had  from  time  to  time 
been  appointed  by  the  corporation.  Lord  Chancellor  Lyndhurst 
there  expressly  adopted  the  case  of  London  v.  Lynn^  The  case  of 
Price  V.  Lord  Torrington  ^^  is  not  in  point.  If  that  case  can  be  sup- 
ported at  all,  it  is  on  sole  point  that  the  entry  was  admissible  as 
made  by  a  dead  man  in  the  discharge  of  his  ordinary  duty  ;  but  it 

^  5  T.  R.  121.     See  Fadwick  o.  Wittcomb,  4  H.  L.  Cas.  425. 

*  1  H.  Bl.  214,  note  (a).  *  3  B.  &  Aid.  142. 

*  Cowp.  ]  02. 

*  Moody  &  M.  429,  5  Man.  &  Ryl.  485.    And  see  Hill  o.  Manchester  and  Sal- 
ford  Waterworks,  2  Nev.  &  M.  578. 

*  9  Irish  Law,  810.  •  1  H.  Bl.  214,  note  (a). 
1  Camp.  809.                                                         »  1  Salk.  285. 
4Ras8.222. 
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does  not  affect  this  case.  In  Brain  v.  Preece^  the  entries  of  two 
workmen  in  a  coal-mine,  made  in  the  ordinary  course  of  business, 
were  held  not  admissible  to  prove  the  price  of  coals ;  and  Lord 
Abinger,  then  speaking  of  Price  v.  Lord  Torrington,  said,  "  It  is 
better  not  to  give  any  extension  to  that  case."  In  Perdval  v.  JVaw- 
souj^  the  receipts  of  a  receiver  were  admitted  solely  on  the  ground 
that  they  charged  himself  with  liability.  The  corporation  here 
did  not  charge  itself  with  liability,  but  asserted  its  rights.  These 
entries,  too,  related  only  to  the  private  property  of  the  corpora- 
tion ;  there  was  no  public  duty  to  make  them,  and  they  were  in 
date  post  litem. 

As  to  the  9th  exception,  the  question  is  not  only  whether  this 
was  a  several  fishery,  but  also  whether,  supposing  such  a  fishery  to 
exist,  the  locus  in  quo  was  part  of  that  fishery,  and  belonged  to 
the  plaintiff.  The  dispute  between  Preston  and  the  corporation 
could  not  determine  that  point.  The  public  asserted  that  neither 
of  them  had  a  right  to  it.  Preston  claimed  a  right  under  a  grant 
of  the  weir.  In  a  navigable  river  a  weir  is  an  obstruction  to  the 
navigation,  but  the  plaintiff's  claim  is  for  a  fishery  where  no  weirs 
exist.  In  that  view  of  the  matter  the  dispute  between 
*  610  Preston  and  the  corporation  *  becomes  wholly  immaterial  in 
the  present  case,  and  therefore  the  bill  and  answer  ought 
not  to  have  been  admitted. 

The  grants  did  not  establish  the  plaintiff's  claim.  In  the  grant 
of  1576  to  Molyneux,  upon  which  in  part  the  plaintiff's  claim  is 
founded,  the  thing  granted  is  described  as  '^  the  weirs  called  the 
Fisher's  Stent,"  &o.  Now  there  is  no  weir  at  what  is  now  called  the 
Fisher's  Stent,  and  consequently  that  which  is  now  claimed  cannot 
be  the  subject  of  the  grant,  and  not  even  by  that  Act  of  the  Crown, 
supposing  it  to  be  legally  valid,  can  the  public  in  any  way  be  inter- 
fered with  in  the  enjoyment  of  fishing  in  this  open  navigable  river. 
Suppose  the  rent  reserved  on  these  weirs  had  fallen  into  arrears, 
the  distress  must  have  been  on  the  weir,  the  subject  matter  of  the 
grant  and  of  the  rent,  not  on  the  open  river  four  or  five  miles 
away. 

The  Lord  FitzwaUer^s  Case  ^  shows  that  a  right  such  as  is  now 
claimed,  must  be  strictly  proved,  for  that  the  right  to  fish  in  navi- 
gable rivers  ^^  is  common  to  all  the  subjects."     In  that  case  Lord 


»  11  M.  &  W.  778. 
'  7  Exoh.  1. 


*  8  Keb.  242,  8.  c.  1  Mod.  105. 
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Hale  speaks  of  "  gurgites'"  in  a  way  to  show  that  they  are  obstruc- 
tions in  a  river,  and  that  word,  therefore,  cannot  be  used,  as  it  is 
now  sought  to  be  used,  to  describe  an  open  part  of  the  river.  If, 
therefore,  these  grants  conveyed  any  exclusive  right  of  fishing,  that 
right  was  confined  to  those  places  where  weirs  existed,  and  conse- 
quently the  open  part  of  the  river,  where  the  alleged  acts  of  tres- 
pass were  committed,  is  not  afiected  by  them. 

The  claim  here  was  made  as  one  of  prescription,  to  support 
which,  in  such  a  case,  the  possession  must  have  been  undisputed 
and  undisturbed,  Benest  v.  Pipon}  The  evidence  shows  it  was 
not  so  here.  So  that  even  if  the  Crown  had  the  power  to 
create  and  make  a  grant  of  *  a  several  fishery,  in  a  public  *  611 
navigable  river,  which,  since  Magna  Charta,  it  could  not  do, 
or  if  the  several  fishery  had  existed  before  that  time,  and  was  only 
granted  afterwards,  the  possession  here  having  been  many  times  the 
subject  of  dispute  and  contention,  cannot  now  be  insisted  on  as 
lawful.  There  is  no  evidence  [the  learned  counsel  examined  the 
evidence  most  minutely]  sufficient  to  support  this  claim.^ 

Sir  Hugh  Cairns  replied. 

The  Lord  Chancellor  (Lord  Westbury)  said  the  case  had  been 
elaborately  argued.  He  proposed  the  following  questions  for  the 
consideration  of  the  Judges :  — 

1.  Ought  the  9th  exception  to  have  been  allowed  or  disal- 
lowed ? 

2.  Ought  the  10th  exception  to  have  been,  allowed  or  disal- 
lowed ? 

8.  Ought  the  16th,  17th,  and  18th  exceptions  to  have  been 
allowed  or  disallowed  ? 

1863.    Febmaiy  24. 

Mr.  Justice  Willes  delivered  the  unanimous  opinion  of  the 
Judges. 

My  Lords,  in  answer  to  the  first  question,  we  are  of  opinion  that 
the  9tb  exception  ought  not  to  have  been  allowed. 

^  1  Knapp,  60. 

*  There  were  other  points  argued,  one  of  which  related  to  the  form  in  which 
the  judgment  ought  to  have  been  entered  in  the  Court  below,  but  the  questions 
put  to  the  Judges  confined  their  attention  to  the  admissibility  of  the  evidence, 
and  its  sufficiency  for  the  purpose  for  which  it  was  produced. 
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That  exception  was  to  tlie  admission  of  a  certified  copj  of  a  bill 

in  the  Irish  Chancery,  of  the  16th  of  November,  1674,  and  of  an 

answer  thereto.    The  bill  was  filed  by  Sir  George  Preston 

*  612    against  the  Corporation  of  Limerick  *  and  others,  for  the 

purpose  of  defending  and  quieting  his  alleged  possession  of 
a  fishery  substantially  coextensive  with  that  in  dispute,  and  which 
he  claimed  under  two  grants  of  King  Charles  11.,^  against  aggres- 
sions of  the  corporation.  It  alleged  difficulties  in  the  way  of  an 
action  at  law,  and  prayed  a  discovery,  account,  and  ihjunction. 
The  answer  was  filed  on  the  10th  of  February  in  the  same  year, 
1674  -  75,  and  after  insisting  that  the  matter  was  of  common  law 
cognizance,  it  proceeded,  amongst  other  things,  to  allege  that  the 
corporation  had  been  entitled  to  the  fishery  before  the  wars,  and 
had  never  forfeited  its  right  thereto.  Now  this  bill  and  answer 
were  not  read  as  evidence  of  the  facts  stated  therein.  Tliey  were 
admitted,  as  appears  by  the  record,  '^  for  the  purpose  of  showing  a 
pending  suit."  Was  it  then  legitimate  evidence  in  the  cause  to 
show  that  in  the  year  1674-75,  there  was  a  litigation  between 
Sir  George  Preston  and  the  corporation  as  to  the  right  to  the  fish- 
ery, under  conflicting  grants  from  the  Crown  ?  We  are  of  opinion 
that  it  was,  as  part  of  the  history  of  the  adverse  claim  of  Sir 
George  Preston,  which  ended  in  the  reconveyance  of  1684.  The 
weight  which  the  existence  of  that  litigation  adds  to  the  dealings 
between  Sir  George  Preston  and  the  corporation  is  not  dependent 
upon  the  assertions  made  by  either  of  the  litigant  parties  in  the 
bill  and  answer.  If  A.  were  to  claim  property  of  which  B.  was  in 
possession  as  grantee  of  the  Crown,  under  an  adverse  title,  e.  g.  a 
conveyance  from  the  Crown  as  upon  a  forfeiture  subsequent  to 
B.'s  grant,  and  were  to  take  legal  proceedings  against  B.,  and, 
upon  B.'s  answering,  and  setting  up  his  own  elder  right,  were  then, 

in  order  to  quiet  B.'s  title,  to  execute  a  deed  purporting 

*  618    *  to  convey  or  release  to  him  the  whole  or  part,  that  would 

surely  be  a  piece  of  evidence  to  prove  to  posterity  B.'s  title, 
by  way  of  showing  an  assertion  of  title  on  B.'s  part,  and  submission, 
upon  that,  of  his  adversary  having  a  primd  facie  interest ;  and  a 
reasonable  man  might  conclude  that  the  force  of  the  admission  was 
the  greater  because  it  was  accompanied  by  the  abandonment  of  a 
litigation,  by  reason  of  which,  according  to  all  probability,  the  facts 

^  A3  to  the  origin  of  this  and  similar  grants  founded  npon  the  Irish  Act  of  Set- 
tlement, see  2  Hallam's  England,  534  et  seq. 
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were  more  thoroughly  ascertained  and  considered,  and  that  under 
better  advice  than  if  the  law  had  not  been  appealed  to.  We  ought 
not  to  pass  over  a  suggestion  which  has  been  made  in  the  course 
of  the  case,  that  Sir  George  Preston's  suit  was  or  might  have  been 
collusive.  If  we  were  to  adopt  that  suggestion  we  should  be  beg- 
ging a  question  not  touched  by  the  exception,  which  we  see  no 
sufficient  evidence  to  raise,  and  which,  if  there  was,  would  be  one 
for  the  jury,  not  the  Court.  We  are  of  opinion,  therefore,  that  the 
bill  and  unswer  were  a'dmissible  for  the  purpose  for  which  they 
were  used  at  the  trial,  and  that  the  9th  exception  ought  not  to 
have  been  allowed. 

Your  Lordships'  next  question  to  the  Judges  is.  Whether  the 
10th  exception  ought  to  have  been  allowed  ?  That  exception  was 
to  the  admission  in  evidence  of  "a  certain  book  purporting  to  be 
the  assembly  book  of  the  Corporation  of  Limerick,  in  the  year  of 
our  Lord  1676,"  to  wit,  an  entry  of  the  16th  of  October,  1676 ; 
and  also  another  entry  of  an  account  of  rents  in  arrear.  We  can- 
not pass  by  this  exception  without  noting  that  it  treats  the  two 
entries  as  either  both  admissible  or  both  inadmissible  ;  and  it  might 
be  a  question,  whether  it  could  be  sustained,  supposing  either  of 
the  documents  mentioned  therein  to  be  admissible.  We  need 
not,  however,  further  criticise  its  language,  because, 
*  construing  it  not  as  one  exception  to  the  book,  but  as  two  *  614 
distinct  and  separate  exceptions,  one  to  the  entry  of  the  16th 
of  October,  1676,  and  another  to  the  account  of  arrears,  we  are  of 
opinion  that  each  of  such  exceptions  ought  to  have  been  over- 
ruled. 

As  to  the  first  entry,  relating  to  the  letting  of  the  net  fishing 
and  Fisher's  Stent  to  Carroll,  we  are  dealing  with  something  done 
nearly  two  centuries  ago,  and  the  great  stress  of  the  case  bore 
upon  the  proof  of  possession.  The  proof  of  ancient  possession  is 
always  attended  with  difficulty.  Time  has  removed  the  witnesses 
who  could  prove  acts  of  ownership  of  their  personal  knowledge, 
and  resort  must  necessarily  be  had  to  written  evidence.  In  some 
cases  written  statements  of  title  are  admitted  even  when  they 
amount  to  mere  assertion,  as  in  the  case  of  a.  right  afiecting  the 
public  generally  ;  but  the  entry  now  under  consideration  is  admis- 
sible according  to  a  rule  equally  applicable  to  a  fishery  in  a  private 
pond  as  to  one  in  a  public  navigable  river.  That  rule  is,  that 
ancient  documents  coming  out  of  proper  custody,  and  purporting 
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upon  the  face  of  them  to  show  exercise  of  ownership,  such  as  a 
lease  or  a  license,  may  be  given  in  evidence  without  proof  of  pos- 
session or  payment  of  rent  under  them,  as  being  in  themselves 
acts  of  ownership  and  proof  of  possession.  This  rule  is  sometimes 
stated  with  the  qualification,  provided  that  possession  is  proved  to 
have  followed  similar  documents,  or  that  there  is  some  proof  of 
actual  enjoyment  in  accordance  with  the  title  to  which  the  docu- 
ments relate.  And  certainly,  in  the  case  of  property  allowing  of 
continuous  enjoyment,  without  proof  of  actual  exercise  of  the  right, 
any  number  of  mere  pieces  of  paper  or  parchment  purporting  to 
be  leases  or  licenses  ought  to  be  of  no  avail.    It  may  be  a  question, 

whether  the  absence  of  proof  of  enjoyment  consistent  with 
*  615    such  *  documents  goes  to  the  admissibility  or  only  to  the 

weight  of  the  evidence ;  probably  the  latter.  This,  how- 
ever, is  not  material  in  the  present  case,  where  repeated  payments 
and  receipts  of  rent  under  leases  were  proved.  The  only  question 
is,  whether  the  entry  is  a  mere  statement  that  Carroll  had  become 
tenant  to  the  corporation,  or  a  mere  direction  to  prepare  a  lease  to 
him,  or  whether  it  purports  to  be  his  warrant  and  license  for  fish- 
ing in  the  river.  In  the  former  case  it  would  be  a  mere  written 
assertion  by  the  corporation  and  its  officers.  In  the  latter  it  was 
an  act  of  ownership ;  for  it  was  a  license  to  another  to  use  the 
fishery.  Nor  was  it  less  a  license,  because  for  want  of  a  seal  it 
was  revocable,  on  the  ground  that  a  grant  of  an  incorporeal  hered- 
itament for  a  time  certain  must  be  under  seal,  and  that  a  corpora- 
tion is  incapable  of  passing  an  interest  or  giving  an  irrevocable 
license  without  seal.  Whether  strong  or  weak,  it  was  an  act  of 
ownership  as  much  as  if  one  gave  another  a  license  of  pleasure  to 
fish  in  his  river,  which  in  its  nature  must  be  revocable.  If  Gar- 
roll  had  enjoyed  the  fishery  under  it  he  would  have  been  a  licensee, 
not  a  trespasser,  and  the  license  would  have  determined  the  amount 
he  was  to  pay  as  such  for  the  occupation.  Wood  v.  Tctte ;  ^  and 
Mayor  of  Stafford  v.  Till?  And  according  to  the  rule  already 
stated,  the  absence  of  proof  that  he  did  is  made  up  for  by  the  evi- 
dence of  ownership  independent  of  the  license.  The  cases  relied 
upon  to  the  contrary  are  cases  where  there  was  some  mere  asser- 
tion of  title  or  mere  direction  to  an  agent  to  prepare  a  document, 
which  would  have  been,  if  executed,  an  act  of  ownership.  We 
know  of  no  case  in  which  an  ancient  document,  coming  from  a 

»  2  N.  R.  247.  •  4  Bing.  76. 
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proper  custody,  and  purporting  to  be  an  act  of  ownership,  by 
way  of  lease  or  license  over  the  property,  in   company 
*with  other  evidence  showing  enjoyment  consistent  with    *616 
such  ownership,  has  been  rejected  upon  the  ground  that  the 
enjoyment  could  not  be  referred  to  the  particular  document  in 
question. 

It  was  suggested,  indeed,  that  the  reason  why  an  ancient  lease 
is  admitted  is  because  it  is  signed  by  the  lessee,  as  well  as  by  the 
lessor,  and  so  is  an  admission  by  a  third  person,  and  thus  that  an 
ancient  lease  not  signed  by  the  lessee  is  inadmissible.  This,  how- 
ever, is  contrary  to  our  experience,  and  to  the  true  reason  for  ad- 
mitting such  evidence,  viz.  because  of  its  showing  an  act  or  acts 
of  ownership.  We  are  not  disposed  to  narrow  the  bounds  of  the 
law  of  evidence  with  respect  to  ancient  possession,  and  we  think 
the  ruling  of  that  accurate  lawyer,  Mr.  Justice  Heath,  in  Roger 9  v. 
AlUn^  is  abundant  authority  for  the  admissibility  of  the  entry  in 
question. 

As  to  the  other  document  included  in  the  9th  exception,  we 
think  it  admissible  for  reasons  which  may,  perhaps,  also  apply  to 
that  which  we  have  been  considering.  It  is  certainly  not  legiti- 
mate evidence  of  ownership,  for  it  is  a  mere  statement  of  a  partic- 
ular fact ;  but  we  think  it  admissible  for  another  purpose,  namely, 
to  show,  by  an  authentic  document  of  the  time,  the  meaning  of 
the  language  used  in  the  license,  and  to  be  found  in  so  many  other 
places,  viz.  the  "  Fisher's  Stent."  The  license  relates  to  the 
"  net  fishing  and  Fisher's  Stent."  The  account  of  arrears  speaks 
of  what  may  be  reasonably  inferred  to  be  the  same  property  as  the 
"  net  fishing."  The  amount  and  effect  of  the  evidence  may  be 
small,  but  the  evidence  is  distinct,  so  far  as  it  goes,  that  "  Fish- 
er's Stent "  and  "  net  fishing  "  were,  in  1678,  interchangeable 
terms. 

*  This  is  not  irrelevant,  merely  because  the  defendants  *  617 
admit  that  the  mayor  and  sheriffs  are  entitled,  besides  the 
wear,  to  some  net  fishing,  which,  however,  they  say,  cannot  be  de- 
fined, and  is  therefore  lost.  Having  heard  the  argument  in  your 
Lordships'  House  upon  the  construction  of  the  words  in  the  Char- 
ter of  25th  Elizabeth  "  Ub  werres  vocaf  lexwerrea^  gurgites,  Fj/ssh- 
er*9  Stentej^  we  cannot  say  that  this  was  not  important  evidence, 
nor  wonder  that  the  plaintiff  preferred   relying  upon  his  own 

^  1  Camp.  809. 
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proofs,  rather  than  upon  the  defendants'  qualified  admission.  We 
may  consult  ancient  authors  to  learn  the  meaning  of  *'  gurgites/' 
and  why  not  learn  of  the  governing  body  of  Limerick  in  1678, 
whose  genuine  language  is  before  us,  what  was  meant  by  the 
"  Fisher's  Stent  "  in  their  days. 

The  only  remaining  question  is,  whether  the  16th,  17th,  and 
18th  exceptions  ought  to  have  been  allowed.  We  think  all  those 
exceptions  ought  to  have  been  disallowed.  The  16th  exception  is 
in  substance  that  there  was  no  evidence  of  a  several  fishery  in  the 
tidal  part  of  the  river  Shannon,  a  navigable  river,  to  take  away  or 
rebut  the  public  right  of  fishing  there.  The  17th  and  18th  excep- 
tions are  in  substance  that  there  was  no  evidence  of  an  exclusive 
or  several  right  of  fishery  in  the  place  where  the  defendant  fished 
between  the  weir  and  Thomond  Bridge. 

Upon  this  record,  no  question  properly  arises  with  respect  to  the 
bed  and  soil  of  the  river.  If  the  finding  as  to  that  was  entered  by 
mistake  (which,  considering  that  a  several  fishery  may  include  the 
soil,  we  do  not  say  it  was),  it  could  have  been  amended  by  Lord 
Chief  Justice  Lefroy,  and  by  him  only,  at  chambers,  from  his 
notes.  It  is  now  quite  immaterial  as  between  these  parties. 
*  618  No  exception  is  founded  upon  it ;  and  the  argument  *  of 
the  learned  counsel  as  to  that  extraneous  matter  cannot  af- 
fect our  opinion  upon  the  true  question  raised  by  these  three  ex- 
ceptions, which  is,  whether  there  be  evidence  of  a  fishery  as  found 
by  the  jury  from  the  Lax  Wear  on  the  east,  to  the  river  Meelick  on 
the  west,  that  being  the  extreme  limit  of  the  county  of  the  city. 

That  such  a  right  may  lawfully  exist  is  clear.  The  soil  of 
^'  navigable  tidal  rivers,"  like  the  Shannon,  so  far  as  the  tide  flows 
and  reflows,  is  primd  fade  in  the  Grown,  and  the  right  of  fishery 
primd  facie  in  the  public.  But  for  Magna  Charta,  the  Grown 
could,  by  its  prerogative,  exclude  the  public  from  such  primd  facie 
right,  and  grant  the  exclusive  right  of  fishery  to  a  private  indi- 
vidual, either  together  with  or  distinct  from  the  soil.  And  the 
great  charter  left  untouched  all  fisheries  which  were  made  several, 
to  the  exclusion  of  the  public,  by  Act  of  the  Grown  not  later  than 
the  reign  of  Henry  II. 

If  evidence  be  given  of  long  enjoyment  of  ^  fishery,  to  the  ex- 
clusion of  others,  of  such  a  character  as  to  establish  that  it  has 
been  dealt  with  as  of  right  as  a  distinct  and  separate  property,  and 
there  is  nothing  to  show  that  its  origin  was  modern,  the  result  is, 
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not  that  yoo  say,  this  is  a  asorpatioD,  for  it  is  not  traced  back  to 
the  time  of  Henrj  11.,  bot  that  you  presiune  that  the  fishery  being 
reasonably  shovn  to  have  been  dealt  with  as  property,  must  hare 
become  such  in  due  course  of  htw,  and  therefore  must  haTe  been 
created  before  legal  memory. 

Some  discussion  took  place  during  the  argument  as  to  the  proper 
name  of  such  a  fishery,  whether  it  ought  not  to  have  been  called 
in  the  pleadings  (following  Blackstone)  a  ^^  free  '*  instead  of  a 
^*  several "  fishery.  This  is  more  of  the  confusion  which  the  am- 
biguous use  of  the  word  ^^  free  "  has  occasioned  from  a  period  as 
early  as  that  of  the  Tear  Book  of  P.  7  H.  7,  13,  pi.  3, 
down  to  the  *  case  of  Holford  t.  BaUey^  where  it  was  *  619 
clearly  shown  that  the  only  substantial  distinction  is  be- 
tween an  exclusive  right  of  fishery  usually  called  ^^  several,"  some- 
times ^*  free "  (used  as  in  free  warren),  and  a  right  in  common 
with  others,  usually  called  '^common  of  fishery,"  sometimes 
'^  free  "  (used  as  in  free  port).  The  fishery  in  this  case  is  suflK- 
ciently  described  as  a  '^  several "  fishery,  which  means  an  ex- 
clusive right  to  fish  in  a  given  place,  either  with  or  without  the 
property  in  the  soil. 

Much  argument  also  took  place  with  respect  to  the  meaning  of 
the  words  "  gurgites,"  *  gors,"  and  "  wears."  They  appear  all 
to  be  words  of  more  ample  meaning  than  was  allowed  to  them  in 
the  argument  against  the  right.  Of  course  we  are  principally  con- 
cerned with  the  mediaeval  use  of  the  word  *'  gurges  " ;  though, 
inasmuch  as  the  use  of  Latin  in  legal  documents  has  been  justified 
by  its  unchangeableness,  we  are  at  liberty  to  observe,  that  classic 
authors  applied  the  word  ^^  gurges  "  to  the  open  sea,  to  a  lake, 
and  to  the  course  of  a  river,  instances  of  which  are  collected  in 
the  dictionary  of  Facciolati.'  As  to  the  use  of  the  word  in  later 
times,  Lord  Coke  says :  ^  '^  Gurges,  a  deep  pit  of  water,  a  gors  or 
gulph,  consisteth  of  water  and  land,  and  therefore  by  the  grant 
thereof  by  that  name  the  soile  doth  passe,  and  a  prcecipe  doth  lie 
thereof,  and  shall  lay  his  csplees  in  taking  of  fishes,  as  breames 
and  roaches.  In  Domesday  it  is  called  guort,  gort,  and  gors, 
plurally,  as,  for  example,  de  3  garz  miUe  anguUlceJ**  To  the  same 
effect  is  the  argument  in  Throehmerton  v.  Tracy^  which  shows 
that  '^  gurges "  may  stand  for  pool,  and  is  of  wider  significance 

^  18  Q.  B.  426.  *  Co.  Litt  5  ft. 

'  Face.  Lex.,  yoc.  Gvargea^  Lond.  ed  *  Plowd.  154. 
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than  ^  wear.*'    Cowell,  under  the  word  ^  gorce,"  finds  fault  with 
Lord  Coke's  statement,  that  '^  gni^s  "  and  ^^  gors  "  corre- 

•  620    spond,  and  he  says  that  "  gort "  *  is  old  French  for  "  wear." 

Cowell's  criticism,  however,  is  proved  too  narrow  hy  ref- 
erence to  Kelham's  Norman-French  Dictionary,  page  116,  where 
"  gors,"  "  gorse,"  or  "  gorts,"  is  translated  "  a  stream  or  pool,  a 
watery  place,  a  wear,  a  fish-pond,  a  ditch,  a  dam,  a  gorce  "  ;  and 
with  respect  to  the  word  *^  wear  "  itself,  although  its  etymology 
be  different,  we  find  in  the  Anglo-Saxon  Dictionary  that  it  had 
anciently  a  more  extensiye  application  than  now.  At  page  243 
of  Bosworth,  the  word  "w»r,"  or  "w^r,"  answering  to  our 
'^  wear,"  is  translated,  ^^  1,  an  enclosure,  a  place  enclosed ;  2,  a 
fish-pond,  a  place  or  engine  for  catching  and  keeping  fish,  a  wear ; 
3,  the  sea,  a  ware."  The  only  reference  which  we  have  met  in 
the  old  books  to  the  use  of  the  word  '^  wear  "  is  the  dictum  in 
the  Year  Book,^  from  which  it  seems  that  a  grant  or  exception  of 
a  wear  includes  the  fishery  there.  Therefore,  especially  when  we 
bear  in  mind  the  conciseness  of  language  used  in  ancient  times, 
we  cannot  doubt  that  any  criticism  founded  upon  a  narrow  con- 
struction of  these  words  is  deceptive.  The  word  "  gurgites," 
used  in  addition  to  ^Max  wears,"  instead  of  being  restricted  to 
imaginary  or  possible  scattered  wears,  the  existence  of  which  is 
unproved,  and  the  nature  of  which  is  unknown,  appears  to  us 
more  properly  to  apply  to  all  the  streams,  pools,  and  reaches  of 
the  river,  so  far  as  the  fishing  extends.  Probably  it  ought  to  be 
thus  translated,  and  not  as  ^^  wears,"  in  the  earlier  documents. 

There  is  no  improbability  in  the  early  appropriation  of  this 

always  valuable  property,  or  even  a  more  extensive  fishery,  either 

in  the  time  of  the  Irish  Princes,- or  in  that  of  the  Ostmen,  who  in 

this  and  other  ports  displaced  the  ancient  inhabitants,  and 

♦  621    who  no  doubt  gave  the  name  of  *  Lax  Wear  (Leax  Waer, 

or  Lachs  Wehr)  to  the  chief  accessory  of  the  fishery,  or 
by  Henry  II.,  in  his  grant  to  the  companion  of  Strougbow. 
There  is  nothing  improbable  in  its  having  been  granted  over  in 
later  times  to  the  ancient  and  loyal  city  of  Limerick. 

It  appears  by  the  earlier  documents,  construed  by  the  light  of 
subsequent  user,  that  the  fisheries  of  the  waters  of  Limerick,  which 
means  at  least  the  fishery  within  the  city  bounds,  were  a  distinct 
and  separate  property  from  before  the  time  of  legal  memory,  and 

^  M.  14  H.  S,  2,  pi.  1. 
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that  they  included  the  Lax  Wear  and  the  Shannon,  so  far  as  the 
city  boundary  extended.  All  that  fishery  appears  to  have  been 
granted  to  the  corporation  at  latest  by  the  Charter  of  25th  Eliza- 
beth, under  which  rent  has  ever  since  been  paid,  and  which  granted 
the  ''  les  werreSy^  called  "  Ux  tperreSj  gurgites^  Fy%her'*%  StenUj^  and 
reserved  a  rent  '^  de  et  pro  predictis  gurgitibu»  in  predictd  aqad  de 
Shent/n  vocatis  Fisaher^s  Stent,^^  and  no  rent  out  of  Lax  Wear, 
whereof  the  corporation  had  had  undisputed  possession,  showing, 
as  distinctly  as  language  can,  that  the  Fissher's  Stent  was  something 
over  and  above  the  mere  wear ;  and  at  least  so  early  as  that  reign 
the  fishing  appears  in  terms  by  the  Crown  rent  rolls  and  otherwise, 
A.  D.  1577,  "  The  said  Wear  commonly  called  the  Fisher's  Stent, 
near  the  city  of  Limerick,  from  the  wear  called  the  Lax  Were  on 
the  east  to  the  river  near  Castle  Donel  on  the  west,"  to  have  been 
substantially  the  same  as  it  is  now  claimed  by  the  plaintiff.  The 
subsequent  dealings  with  the  property  do  not  show  that  the  corpo- 
ration ever  lost  any  part  of  the  right  acquired  under  the  charter  to 
the  whole  fishery,  but,  on  the  contrary,  they  show  a  long  enjoyment 
of  it  to  as  great  an  extent  as  the  mayor  and  sheriffs  and  their 
lessees  seem  to  have  thought  it  worth  their  while  to  enforce 
their  rights,  which  were  no  doubt  considerably  *  interfered  *  622 
with  from  time  to  time  by  reason  of  the  neighbourhood  of  a 
large  city,  and  the  great  extent  of  the  property,  making  it  difficult 
to  watch,  especially  at  night,  and  by  reason  of  the  ample  rights 
which  tlie  public  are,  notwithstanding  the  several  fishery,  entitled 
to  exercise  upon  tlie  river  as  a  public  highway  and  port,  making  it 
impossible  to  warn  people  off,  unless  detected  in  the  very  act  of 
salmon  fishing ;  but  without,  so  far  as  we  can  see,  any  such  acqui- 
escende  of  the  proprietors  as  to  constitute  an  admission  on  their 
part  that  the  property  has  by  surrender  or  otherwise  been  dimin- 
ished since  the  reign  of  Elizabeth. 

In  our  opinion  the  evidence  strongly  preponderated  in  favour  of 
the  plaintiff. 

We  spare  your  Lordships  any  discussion  of  the  evidence  in 
detail,  because,  having  examined  it  for  ourselves,  we  may,  upon 
this  principal  part  of  the  case,  express  our  concurrence  in  the 
masterly  judgment  of  Mr.  Baron  Fitzgerald,  a  performance  which 
we  cannot  hope  to  improve  upon. 

We  are  thus  of  opinion  that  none  of  the  exceptions  to  which  the 
questions  relate  ought  to  have  been  allowed. 
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Julj  28. 

The  Lord  Chancellor  (Lord  Westbury). — My  Lords,  Mr.  Mal- 
comson,  the  plaintiff  in  error,  was  also  the  plaintiff  in  the  Court 
below  in  an  action  brought  by  him  against  the  defendants  to 
recover  damages  for  having  fished,  and  having  carried  away  the 
fish  from  a  fishery  in  the  river  Shannon,  claimed  by  him  as  lessee 
of  the  mayor  and  sherifis  of  Limerick,  who  claimed  to  be  owners  of 
that  fishery. 

At  the  trial  of  the  action,  a  bill  of  exceptions  was  ten- 
dered to  the  admissibility  of  documents  in  evidence,  and 

*  623    *  the  bill  of  exceptions  was  duly  received  by  the  learned 

Judge.  On  the  question  coming  to  be  argued  in  the  Court 
of  Queen's  Bench  in  Ireland,  the  Court  disallowed  all  those  excep- 
tions. From  that  judgment  there  was  an  appeal  to  the  Court  of 
Exchequer  Chamber  in  Ireland,  and  the  Court  of  Exchequer 
Chamber  differing  from  the  Court  of  Queen's  Bench,  allowed  the 
9th,  10th,  16th,  17th  and  18th  of  those  exceptions.  From  tliat 
judgment  of  the  Court  of  Exchequer  Chamber,  the  present  appeal 
is  brought. 

My  Lords,  the  learned  Judges  who  attended  your  Lordships' 
House  on  the  occasion  of  the  argument  of  this  case,  have  de- 
livered an  iinanimous  and  very  elaborate  and  learned  opinion  by 
the  mouth  of  Mr.  Justice  Willes.  The  conclusion  at  which  the 
learned  Judges  arrived  was,  in  truth,  if  I  divined  rightly,  antici- 
pated by  your  Lordships  at  the  end  of  the  argument.  Being 
therefore  prepared  for  their  conclusion,  your  Lordships  will  ^ree 
with  them. 

My  Lords,  I  cannot  forbear  from  expressing  the  feeling  of  ad- 
miration with  which  I  have  read  that  opinion,  and  also  the  master- 
ly judgment  given  by  Mr.  Baron  Fitzgerald,  in  the  Court  below.  I 
entirely  concur  with  the  reasons  of  the  learned  Judges,  and  there- 
fore think  it  unnecessary  to  repeat  them  now  to  your  Lordships, 
but  shall  move  your  Lordships  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  Ireland  be  reversed,  and  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  be  affirmed. 

Lord  Cranworth  and  Lord  Chelmsford  entirely  concurred. 

The  order  entered  on  the  Journals  directed  that  the 

*  624    ♦judgment  of  the  Court  of  Exchequer  Chamber  in  Ireland 
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be  reversed ;  and  judgment  of  the  Court  of  Queen's  Bench  in 
Ireland  affirmed ;  and  that  the  record  be  remitted  to  the  said 
Court  of  Exchequer  Chamber. 

Lords'  Journal,  28th  July,  1868. 
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The  Duchess  Di  Sora,  Appellant. 

A.  L.  Phillipps  and  others,  Executors,  £c.,  Meipondents.^ 

Foreign  Contract.     Construction,     Foreign  Law.    Interest.    Decree 

varied.     Costs. 

m 

When  a  contract  is  made  in  a  foreign  conntry,  and  in  a  foreign  language,  an 
English  Court,  having  to  construe  it,  must  first  obtain  a  translation  of  the  in- 
strument;  secondly,  an  explanation  of  the  terms  of  art  (if  any) ;  thirdly,  evi- 
dence of  the  foreign  law  applicable  *  to  it ;  and  fourthly,  evidence  of  any 
peculiar  rules  of  construction  which  may  exist  in  that  law ;  and  must  then  itself 
interpret  the  instrument  on  ordinary  principles  of  construction. 

A.,  the  younger  of  two  sisters  (the  only  children  of  their  father),  was  about  to  be 
married.  By  a  pre-nuptial  contract  executed  abroad,  where  the  marriage  was 
to  be  celebrated,  and  the  parties  to  it  were  domiciled,  the  father  agreed  to  give 
A.  a  dowry  of  40,000/. ;  of  which,  20,000/.  were  to  be  paid  within  six  months 
after  the  marriage ;  the  remaining  20,000/.,  divided  into  two  sums  of  10,000/. 
each,  were  made  payable,  one  sum  on  a  given  event,  the  other  on  the  father's 
death,  with  power  reserved  to  him  to  pay  the  last-mentioned  sum  during  his  life. 
In  the  contract  he  declared  his  intention  to  give  to  A.  an  equal  portion  with 
her  sister  of  what  he  should  leave  as  residue,  and  used  words  which  appeared 
to  make  it  doubtful  whether  this  portion  was  to  be  ascertained  before  or  after 
payment  of  debts  and  legacies.  By  his  will  he  gave  legacies  to  an  amount 
which,  with  the  debts,  entirely  exhausted  what  would  otherwise  have  been 
residue.  The  final  sum  of  10,000/.  was  not  paid  in  his  lifetime.  After  his 
death  A.  filed  a  bill  against  his  representatives,  to  obtain  payment  of  this  sum, 
and  also  payment  of  the  share  of  the  residue,  calculated  on  its  gross  amount 
before  payment  of  debts  atid  legacies.  The  Court  below  held  that  on  the 
proper  construction  of  the  contract  this  latter  claim  was  unfounded ; 
*  and,  as  to  this  claim,  dismissed  the  bill  with  costs,  but  ordered  pay-  *  625 
ment  of  the  10,000/.,  with  interest  to  be  calculated  from  the  period  of  . 
six  months  after  the  father's  death :  — 

^  Castrique  v.  Imrie,  Law  Bep.  4  H.  L.  427. 
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Held,  that  the  order  dismissing  the  bill  with  costs  was  right,  for  that  the  claim 
was  founded  on  a  misinterpretation  of  the  contract  made  by  the  pbuntiff,  and 
was  not  the  consequence  of  any  act  of  the  testator,  such  as  ought  to  make  the 
costs  come  out  of  the  estate. 

But  the  decree  was  varied  so  far  as  related  to  the  interest  on  the  10,0002.,  which 
was  ordered  to  be  calculated  from  the  date  of  the  father's  death. 

John  Talbot,  17th  Earl  of  Shrewsbury,  had  two  daughters, 
Mary  and  Gweudaline,  and  no  other  issue.  In  the  year  1835,  the 
Lady  Gwendaline  married  Prince  Borghese,  at  Borne,  on  which 
occasion  a  "  preliminary  contract "  (afterwards  confirmed  by  a 
settlement)  was  executed.  The  Earl  was  to  give  a  dowry  of 
40,000Z.,  of  which  20,000/.  were  to  be  paid  in  six  months  after 
the  marriage  had  taken  place,  with  interest  in  the  mean  time  at  five 
per  cent. ;  10,000Z.  were  to  become  payable  on  the  death  of  the 
then  Countess  Dowager,  and  the  remaining  10,000/.  were  to  be 
paid  at  the  death  of  the  Earl,  with  liberty  reserved  to  him  to  pay 
the  same  during  his  life,  should  he  so  think  fit.  The  third  article 
declared  that  ''  there  shall  not  be  any  interest  payable,  except 
from  the  periods  at  which  the  aforesaid  instalments"  (the  two 
sums  of  10,000/.  each)  ^^  shall  become  payable,"  up  to  the  time 
at  which  "  they  shall  be  really  paid."  The  fifth  article  was  in 
these  words,  ''  Oltre  Id  8uddita  dote  cosi  costuita^  sua  Eccellema  il 
Signer  Conte  di  Shrewsbury  aaseffna,  sino  da  ora^  a  titolo  parimente 
di  doUy  alia  Signora  spoaa  una  porzione^  uguale  agli  altri  eredi  in 
concorso^  nella  di  lui  ereditd  libera^  depurata  da  debiti  e  legatij  di  cm 

potease  essere  gravata  al  momento  delV  awocazione.^^ 
*  626  *  Tlie  marriage  took  place.  The  only  child  of  it  which 
survived  infancy  was  the  plaintiff,  now  Duchess  of  Sora. 
The  Princess  Borghese  died  in  October,  1840.  The  Dowager 
Countess  of  Shrewsbury  died  in  1847,  whereupon  the  first  of  the 
sums  of  10,000/  became  payable.  The  Earl  did  not  pay  it,  but 
paid  interest  on  it  from  that  time.  The  Earl  made  a  will,  by 
which  he  directed  his  debts,  &c.  to  be  paid,  and  he  devised  the 
residue  of  his  estate  to  two  persons  in  trust,  for  purposes  stated  in 
his  will,  and  which,  with  his  debts,  exhausted  the  residue.  He 
died  in  November,  1852,  and  thereon  the  second  sum  of  10,000/. 
became  payable.  In  1854,  the  plaintiff  filed  her  bill  (which  was 
afterwards  amended)  against  the  representatives  of  the  Earl,  and 
all  other  necessary  parties,  praying  that  payment  of  the  two  sums 
of  10,000/.  might  be  ordered,  and  also  that  her  rights  in  respect  of 
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the  real  and  personal  estate  of  the  late  Earl  might  be  ascertained 
and  declared,  regard  being  had  to  the  5th  article  of  the  prelim- 
inary contract,  £c.  and  for  general  relief.  In  1858,  the  plaintiff 
filed  a  supplemental  bill,  setting  forth  the  preliminary  contract, 
and  with  respect  to  the  5th  article,  praying  '*  that  it  might  be  de- 
clared, in  the  events  which  had  happened,  that  the  Earl  assigned, 
or  conveyed  and  assured,  or  agreed  to  assign,  convey,  and  assure 
to  Owendaline,  Princess  Borghese,  a  moiety  of  the  real  estate 
of  which  he  should  die  seised,  and  a  moiety  of  his  personal  estate 
to  which  he  should  be  entitled  at  the  time  of  his  death,  freed  and 
discharged  from  all  debts  due  by  him,  and  from  all  legacies  and 
charges  made  in  his  will,  or  at  all  events  to  a  moiety  of  his  per- 
sonal estate,  freed  and  discharged  as  aforesaid."  Answers  were 
put  in,  and  many  Italian  witnesses  were  examined  on  both  sides, 
as  to  the  legal  meaning  and  effect  of  this  5th  article. 
There  was  a  *  difference  of  opinion  among  them ;  when  *  627 
the  causes  came  on  to  be  heard,  these  opinions  were  all 
submitted  to  Vice-chancellor  Wood,  and  the  question  was  whether 
the  word  "  depurata  "  ought  to  be  applied  to  "  porzixme^^  or  to 
^^ereditd.^'  Vice-Chancellor  Wood  discussed  this  question  in  a 
very  elaborate  judgment,  and  decided  that  the  word  depurata  was 
to  be  applied  to  ereditd^  and  dismissed  the  bill  so  far  as  it  claimed 
a  moiety  of  the  residue  free  and  discharged  from  debts  and  legacies. 
The  decree  ordered  the  payment  of  the  two  sums  of  10,000Z.  each, 
and  declared  that  the  latter  of  these  sums  bore  interest,  ^^  such 
interest  to  be  calculated  from  the  9th  day  of  May,  1858,  being  six 
calendar  months  after  the  death  of  Earl  John."  Costs  were  given 
to  the  plaintiff  in  respect  of  the  payment  of  these  two  sums  with 
interest,  but,  on  the  claim  for  the  payment  of  the  portion  freed 
from  debts  and  legacies,  as  to  which  the  bill  was  dismissed,  the 
plaintiff  was  ordered  to  pay  costs. 

This  was  an  appeal  against  that  decree,  and  the  only  questions 
material  for  a  report  were  those  relating  to  the  manner  in  which 
an  English  Judge  was  entitled  and  bound  to  form  his  opinion  on  a 
case  in  which  the  contract  itself  was  a  foreign  contract  to  be  inter- 
preted according  to  the  foreign  law ;  ^  the  award  of  costs ;  and  the 
direction  as  to  the  payment  of  interest. 

'  On  this  point  the  joint  appendix  of  tbe  parties  stated  his  Honour  thus  to  hare 
expressed  himself  in  the  following  terms :  — 
*^  In  the  first  instance  some  observations  were  made,  I  think  rather  more  by 
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*  628       *  Mr.  Bolt  and  Mr.  Henry  Matthews  (^Mr.  Wickens  was 
with  them),  for  the  appellant  —  Foreign  instruments  must 

the  defendants'  counsel  than  the  plaintiff's,  upon  the  extent  to  which  I  ought  to 
pay  any  attention  to  the  parol  testimony  in  this  case.  Of  course,  that  some 
parol  testimony  must  be  admitted  in  a  case  whete  the  instrument  is  in  a  foreign 
language,  and  where  many  of  the  points  of  the  case  must  depend  upon  foreign 
law,  cannot  be  disputed.  I  think  it  necessary,  therefore,  to  state,  in  the  outset, 
what  to  my  mind  appears  to  be  the  legitimate  province  of  parol  and  external 
testimony  in  a  case  of  this  description,  and  what  is  left  simply  for  the  decision  of 
the  Court,  independently  of  such  testimony,  on  the  instruments  themselves,  when 
to  a  certain  extent  their  interpretation  has  been  arrived  at 

"  I  apprehend  there  are  these  several  points  to  which  parol  evidence  should  be 
addressed.  First,  it  is  legitimate,  even  in  English  contracts,  to  ascertain  the 
position  of  the  parties  to  the  contract ;  and,  secondly,  the  circumstances  which 
attended  the  execution  of  the  contract  Those  are  circumstances  which  we  in- 
quire into  in  our  own  Courts,  as  well  as,  I  apprehend,  in  any  Court-  where  juris- 
diction^ is  exercised  over  instruments  of  any  description.  The  next  point  to 
which,  in  this  particular  case,  it  appears  to  me  to  be  obvious  that  foreign  testi- 
mony is  properly  attributable  is,  the  simple  translation  of  the  instrument,  with 
any  information  that  the  witnesses  can  give  to  me  of  any  grammatical  rule  of 
construction  peculiar  to  the  Italian  language.  I  limit  it  to  that,  because  I  appre- 
hend that  general  grammatical  rules  of  construction  are  open  to  me  whether  the 
instrument  be  in  Italian  or  Latin,  or  in  any  other  form  of  language.  I  take  as 
an  instance  that  which  has  been  very  much  pressed  here ;  it  is  a  general  rule  of 
grammar,  however  it  may  be  applied  to  the  particular  case  before  me,  namely, 
as  to  the  question  of  the  adjective  referring  to  the  last  antecedent  substantive,  or 
to  the  substantive  immediately  preceding  it  That  depends  on  a  general  rule  of 
grammar  which  is  not  at  all  peculiar  to  the  Italian  language,  but  found  in  every 
langusge  of  which  we  have  any  cognizance.  The  fourth  point  upon  which  parol 
testimony  is  absolutely  necessary,  is  to  explain  any  technical  words,  indepen- 
dently of  the  language  being  a  foreign  language.  Of  course,  to  a  certain  extent, 
it  is  in  legal  langusge  ;  and  every  language  has  its  own  technicalities  with  regard 
to  particular  arts  and  sciences.  Therefore,  it  is  right  to  have  the  evidence  of  com- 
petent witnesses,  and  to  know  the  meaning  of  technical  words,  such  as  eredi  and 
*eredUh  in  the  case  now  immediately  before  me.  Fiilhly,  I  must  also  be  informed 
of  the  principles  of  law  peculiar  to  any  code  with  reference  to  construction. 
Take,  for  instance,  in  this  case,  the  principles  asserted  of  the  particular  favour 
shown  to  dower,  which  does  not  exist  in  our  law,  but  is  a  peculiarity  in  the  Ital- 
ian law.  It  is  quite  right  I  should  be  informed  of  that  by  testimony.  Then, 
lastly,  and  most  importantly  no  doubt,  the  witnesses  are  called  to  depose  to  the 
foreign  law  itself,  as  applicable  to  the  instrument  when  it  has  been  translated, 
and  understood,  and  construed. 

**Now  all  those  points  are  points  upon  which  these  gentlemen  have  been 
called.  They  may  have  gone  beyond  their  sphere  in  some  of  their  observations 
upon  those  points,  and  I  hope  I  have  been  able,  in  reading  careiuUy  over  the 
evidence,  as  I  have  done  two  or  three  times,  to  separate  in  my  own  mind  those 
portions  of  the  evidence  which  I  am  bound  by,  as  being  testimony  to  which  I 
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be  construed  according  to  the  law  of  the  country  where 
they  are  made.     The  authorities  *  are  collected  in  Story .^    •  629 
That  law  is,  to  an  English  Judge,  a  matter  of  fact  which  he 
must  receive  in  *  evidence  like  any  other  fact,  Bremer  v.    *  680 
Freeman  ;  ^  Bernal  v.  BemaL^    [The  Lord  Chancellor.  — 
There  was  in  that  case  but  one  opinion  as  to  the  construction  of 
the  instrument  by  the  foreign  law,  so  that  the  Court  was  under  no 
difficulty  there.]     Where  there  is  a  difference,  the  English  Judge 
must  not  take  on  himself  to  adjudicate  between  the  conflicting 
opinions,  but  must  take  those  which  preponderate.    In  Dalrymple 
V.  Dcdrymple^^  Sir  W.  Scott  acted  on  that  principle,  which  was 
afterwards  adopted  in  this  House  in  YoUb  v.  Thomson^    [Lord 
Wensletdale.  —  In  all  the  books  which  speak  of  foreign  law  as  a 
matter  of -evidence,  is  there  any  case  which  says  that  you  may  put 

mtut  give  credence,  and  on  which,  if  unfortunately  it  may  happen  to  conflict,  I 
must  come  to  a  determination  between  the  conflicting  witnesses,  and  those  other 
portions  which  are  simply  observations  and  arguments,  which  may  be  offered  by 
any  gentleman  of  intelligence,  such  as  these  witnesses  are,  and  which  will  be 
valuable,  like  other  arguments  offered  to  me  at  the  bar,  in  the  course  of  the  dis- 
cussion of  the  case. 

*'  On  the  other  hand,  I  apprehend  when  this  has  been  done,  that  is  to  say, 
when  I  have  been  told  what  the  words  mean  grammatically,  and  when  I  have 
been  told  of  all  the  special  rules  (if  any  there  be)  of  construction  applicable  to 
the  language,  —  when  J  have  had  the  technical  words  explained  to  me,  —  when  I 
have  had  the  principles  peculiar  to  foreign  law,  both  as  to  construction  and  as 
applicable  to  the  effect  of  an  instrument,  detailed  before  me  in  evidence,  —  then 
it  is  my  province  to  apply,  as  far  as  I  can,  having  had  all  that  information  before 
me,  any  general  rule  of  grammatical  construction  which  may  exist,  or  any  gen- 
eral rule  of  law  which  b  not  peculiar  to  one  code  or  another,  but  coextensive 
with  every  system  of  jurisprudence.  I  may  give  as  an  instance,  that  effect  is  to 
be  given  to  every  word  in  a  contract,  if  possible.  General  principles  are  within 
my  province.  I  have,  further,  to  discuss  the  weight  of  the  testimony,  where  I  am 
to  be  guided  by  testimony,  and  it  is  necessary  for  me  to  come  to  a  conclusion  on 
the  weight  of  that  testimony  which  is  so  given. 

*'  I  wish  to  put  this  clearly,  because  a  case  before  Lord  Cottenham  was  cited, 
in  which  it  was  said  that  the  Court  assumed  to  itself,  even  in  foreign  instruments, 
the  whole  province  of  construction.  I  take  it  that  is  always  subject  to  sucb  limi- 
tations as  I  have  here  described ;  namely,  limitations  which  do  not  leave  it  open 
to  the  Ck>urt,  otherwise  than  upon  testimony,  to  form  an  opinion  upon  the  trans- 
lation of  the  language,  or  the  translation  of  peculiar  terms,  or  the  application  of 
peculiar  principles  of  foreign  law,  whether  to  construction  or  to  effect." 

^  Confl.  of  Laws,  §  275,  et  seq.  *  2  Hagg.  Cons.  54. 

*  10  Moore,  P.  C.  306.  *  8  Ckrk  &  F.  545. 

'  3  Mylne  &  C.  559. 
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a  document  into  the  hand  of  a  witness,  and  ask  what  would  be  the 
effect  of  that  document  in  a  foreign  Court  7]  There  is  no  case 
which  lays  down  that  as  the  rule,  but  in  WUliatM  y.  WiUiams  that 
was  in  fact  done.^  In  Anstruther  v.  Adair^  the  Court  gave  the 
same  construction  to  a  contract  made  in  a  foreign  country,  as  the 
foreign  Court  would  have  given  to  it.  An  English  Judge  cannot 
be  able  to  determine  the  construction  of  a  document  made  under 
a  foreign  law,  Ndson  v.  Btidportf  but  must  follow  that  law  as 
proved  to  him  as  a  fact.   [The  Lord  Chancellor. — Then  why  give 

him  the  translation  of  such  an  instrument  ?]  The  matter 
*681    must  be  determined  by  the  evidence  *of  skilled  witnesses, 

Siusex  Peerage  Case.^  The  deposition  of  a  witness  of  that 
kind  is  alone  decisive  of  the  law,  Baron  de  Bode^s  Ca^e^  where 
the  matter  is  very  distinctly  stated  by  Mr.  Justice  Coleridge.^ 
[Lord* Wensleyd ALE.  —  Suppose  this  question  put  to  one  of  the 
Roman  lawyers,  *'  What  is  the  effect  of  the  5th  article  of  this  con- 
tract in  the  Roman  law?  "  would  that  be  a  right  question,  and  must 
the  English  Judge  be  bound  by  the  answer  ?]  Certainly ;  if  the 
evidence  was  all  one  way,  the  Judge  must  decide  accordingly. 

If  there  is  a  marked  difference  of  opinion,  he  must  do  the  best 
he  can  to  find  which  is  the  preponderating  opinion,  but  he  cannot 
decide  to  which  the  greater  value  is  attached,  or  that  the  one  is 
unreasonable  and  improbable,  and  the  other  reasonable  and  prob- 
able. Here  the  Yice-Chancellor  went  on  the  supposition  that  you 
may  ascertain  by  evidence,  what  is  the  right  principle  of  foreign 
law  to  be  applied  to  the  contract,  that  you  may  give  such  evidence 
of  the  principle  of  foreign  law  as  shall  instruct  the  Judge  in  that 
law,  and  then  he,  being  imbued  with  it,  may  construe  the  instru- 
ment by  himself.  That  was  the  mistake ;  for  it  was  claiming  to 
exercise  a  judgment  on  the  intrinsic  value  of  the  evidence  as  to 
what  is  the  foreign  law.     [Lord  Brougham.  —  Then  you  contend 

^  Williams  v.  Willianu,  8  Bear.  547.  **  A  question  arose  as  to  the  right  of  the 
parties  under  a  Scotch  settlement  The  Court  referred  it  to  the  Blaster  to  in- 
quire 'as  to  its  construction  according  to  the  law  of  Scotland.  The  Master  made 
his  report,  founded  on  the  opinion  of  Scotch  advocates,  and  the  cause  commg  on, 
the  Court  acted  thereon,  and  ordered  accordingly.  Mr.  Loflns  Wigram  in  sap- 
port  of  the  petition/'  The  House  directed  that  the  Register's  book  should  be  ex- 
amined.   See  post,  640,  et  seq. 

<  2  Mylne  &  K.  513.  »  8  Q.  B.  208. 

*  8  Beay.  527,  584,  et  seq.  *  8  Q.  B.  j65. 

«  11  Clark  &  F.  85, 115,  et  seq. 
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that  it  is  not  enough  to  ascertain  the  principle  as  a  fact,  for  that 
the  application  of  the  foreign  law  is  as  much  a  question  of  fact  as 
the  law  itself.]     It  is  so. 

Then  as  to  costs.  The  suit  here  was  in  the  nature  of  an  admin- 
istration suit,  and  was  rendered  necessary  by  doubtful  words  used 
by  Earl  John  himself.  The  costs  ought,  therefore,  to  come  out  of 
the  estate.  This  is  one  of  the  cases  described  by  the 
Master  of  the  Bolls  in  *  Merlin  v.  Bhgrave  ;  ^  the  one  being  *  682 
where  the  fund  is  administered  by  the  Court  through  the 
suit  of  the  plaintiff;  the  other  where,  though  the  fund  is  not  admin- 
istered by  the  Court,  still  the  Court  is  of  opinion  that  it  is  neces- 
sary or  proper,  at  the  instance  of  some  person,  that  a  declaration 
should  be  made  determining  the  rights  of  parties.  In  either  of 
these  cases,  tliough  the  bill  may  be  dismissed,  the  Court  will  give 
the  plaintiff  his  costs.  The  present  case  is  clearly  one  of  th^  latter 
class,  and  the  decree  was  wrong  in  giving  costs  against  the 
plaintiff. 

The  decree  was  wrong  in  not  giving  interest  on  the  10,000Z., 
payable  out  of  Earl  John's  estate,  from  the  date  of  his  death. 
The  money,  by  the  very  terms  of  the  instrument,  becomes  payable 
at  that  moment,  and  the  interest  on  it  began  to  run  from  that 
time. 

The  Solicitor- General  (^Sir  B.  Palmer) ^  for  the  respondents.^  — 
The  question  as  to  the  time  when  payment  of  interest  on  the  last 
10,000Z.  began  to  run,  was  not  properly  presented  to  the  Vice- 
Ghancellor  as  a  substantial  matter  of  claim.  Otherwise  there 
would  have  been  no  difficulty  about  it. 

As  to  the  costs.  The  suit  here  was  not  necessary  as  an  admin- 
istration suit.  The  claim  was  made  by  the  plaintiff  as  a  creditor. 
It  was  imfounded.  Instead  of  assisting,  it  was  an  impediment  in 
the  way  of  the  administration  of  tlie  estate.  The  executors  were 
bound  to  come  in  and  defend  the  estate  against  such  a 
claim.    Merlin  v.  *  Blagrave  does  not  apply  here ;  that  was    *  683 

1  25  Beav.  125, 135,  186. 

'  The  Solicitoi^General  (Sir  R  Palmer),  Sir  H.  Cairns,  Mr.  Giffard,  Mr. 
Dickinson,  Mr.  Charles  Hall,  Mr.  Badeley,  and  Mr.  Ellison,  were  for  the  vari- 
oas  respondents,  but  were  not  called  on  to  argue  the  general  questions  in  the 
case.  The  Solicitor-Greneral  was  desired  in  the  first  instance  to  confine  himself 
to  the  two  qaestions,  those  of  the  interest  on  the  10,0002.^  and  of  the  costs. 
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•  a  case  of  construction  where  the  difficulty  was  raised  by  the 
testator  himself,  and  the  suit  was  necessary  to  decide  it.  Here 
the  claim  is  adverse  to  his  estate,  and  it  has  failed.  The  costs 
were  rightly  given  in  the  Court  below. 

Lord  Cranworth. — My  Lords,  the  noble  and  learned  Lord 
upon  the  Woolsack  has  intimated  to  me  that,  having  been  con- 
cerned, while  at  the  bar,  in  this  case,  he  wishes  to  take  no  part  in 
the  decision.  [His  Lordship  having  stated  the  nature  of  the  case, 
and  the  decision  of  the  Yice-Ghancellor  on  the  construction  of  the 
5th  article,  said  :]  — 

The  first  question  to  be  considered  is,  what  are  the  rules  by 
.which  an  English  Court  ought  to  be  governed  in  construing  a  for^ 
eign  contract?  Where  a  written  contract  is  made  in  a  foreign 
country,  and  in  a  foreign  language,  the  Court,  in  order  to  inter- 
pret it,  must  first  obtain  a  translation  of  the  instrument ;  secondly, 
an  explanation  of  the  terms  of  art  (if  it  contains  any)  ;  thirdly, 
evidence  of  any  foreign  law  applicable  to  the  case  ;  and  fourthly, 
evidence  of  any  peculiar  rules  of  construction,  if  any  such  rules 
exist,  by  the  foreign  law.  With  this  assistance  the*  Court  must 
interpret  the  contract  itself  on  ordinary  principles  of  construction. 
[His  Lordship  then  proceeded  to  construe  the  article,  and  went 
very  fully  into  its  terms  and  their  meaning,  and  said  :]  — 

These  considerations  seem  to  me  to  exhaust  the  subject,*  and 
fully  satisfy  me  that  it  is  the  duty  of , this  House  to  affirm  the 
decree  appealed  from,  so  far  as  regards  the  rights  claimed  by  the 
appellants  under  the  5th  clause  of  the  preliminary  contract. 

It  was  contended,  that  in  adjudicating  upon  the  subject  of 

*  634    costs,  the  Vice-chancellor  had  proceeded  on  an  *  erroneous 

principle,  for  that  the  estate  of  Earl  John  could  not  be 
distributed  with  safety  to  his  executors  and  devisees,  without 
such  a  suit  as  had  been  instituted  by  the  appellants,  and,  therefore, 
that  they  ought  to  have  had  their  costs. 

This  argument,  however,  is  founded  on  an  incorrect  view  of  the 
rules  which  govern  the  Court  of  Chancery  on  such  subjects.  It  is 
perfectly  true,  that  where  a  testator  has  so  framed  his  will  as  to 
leave  it  doubtful  who  is  entitled  to  his  estate,  or  some  part  of  it, 
then  all  costs  occasioned  by  clearing  up  such  doubts  must  fall  on 
the  estate.  But  here  there  were  no  such  doubts.  The  will  was 
clear  and  unambiguous ;  and  the  difficulty  arose,  not  from  any  act 
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or  the  testator,  but  from  the  circumstance  that  the  appellant,  the 
Duchess  di  Sora,  after  his  death,  set  up  an  unfounded  claim, 
owing  to  an  erroneous  interpretation  of  an  instrument  executed 
by  the  testator  many  years  before  his  death,  and  under  which  she 
claimed,  and  as  the  Court  has  shown,  wrongfully  claimed,  a  por- 
tiop  of  the  residuary  estate.  After  the  assertion  of  such  a  claim 
the  executors  could  not  distribute  the  testator's  estate  without  the 
sanction  of  the  Court.  But  that  arose,  not  from  the  act  of  the 
testator,  but  from  an  unfounded  claim  on  the  part  of  the  appel- 
lants. The  principle  by  which  the  Yice-Chancellor  was  guided  on 
the  subject  of  the  costs  was  this :  He  gave  to  the  appellants  the 
costs  of  the  original  suit,  so  far  as  related  to  the  claim  for  dower 
to  which  she  was  entitled,  and  for  obtaining  which  the  original 
suit  was  necessary.  So  far  as  related  to  the  claim  which  the  ap- 
pellants had  set  up,  founded  on  the  erroneous  construction  of  the 
5th  clause,  he  gave  them  no  costs,  and  ordered  them  to  pay  the 
costs  of  Earl  Bertram  and  his  representatives,  whom  they  had 
necessarily  made  parties  solely  by  reason  of  their  un- 
founded *  claim.  The  appellants  were  not  decreed  to  pay  •  686 
any  costs  of  the  executors  and  devisees  of  Earl  John,  even  so 
far  as  related  to  the  claim  against  his  estate  in  which  they  failed. 
Whether  the  respondents,  the  executors,  might  not  complain  of 
this  as  unjust  towards  them,  is  not  now  to  be  inquired  into.  Cer- 
tainly the  appellants  have  no  ground  of  complaint. 

The  only  other  ground^  of  complaint  is  that,  by  the  decree,  in- 
terest is  given  on  the  10,000/.  payable  on  the  death  of  Earl  John 
only  from  the  expiration  of  six  months  after  his  decease,  instead  of 
from  the  day  of  his  death.  On  this  point  I  think  the  appellants 
are  right.  The  English  deed  expressly  stipulates  that  the  prin- 
cipal sum  shall  be  paid  on  or  before  the  decease  of  Earl  John, 
with  interest  at  five  per  cent,  per  annum  from  that  time. 

On  this  point,  therefore,  I  think  that  the  decree  must  be  varied. 
But  I  think  that  the  appellants  must  pay  the  costs  of  the  appeal. 
Had  they  confined  their  complaint  to  this  single  comparatively  un- 
important point,  I  cannot  doubt  that  it  would  have  been  yielded  ; 
and  in  a  case  like  this,  where  the  appellants  have  occasioned  very 
large  costs  by  setting  up  an  unfounded  claim  to  a  very  large  sum, 
it  would  be  wrong  to  exonerate  them  from  paying  the  costs  they 
have  occasioned,  merely  because  there  is  one  insignificant  matter 
on  which  they  are  entitled  to  have  a  variation  of  the  decree. 
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I  therefore  move  your  Lordships,  that  the  decree  of  the  Vice- 
chancellor  be  varied  iu  the  mode  which  I  have  mentioned  as  to 
the  date  at  which  interest  upon  the  10,000/.  was  to  be  calculated, 
but  that  the.  appellants  steuld  pay  the  costs  of  the  appeal. 

I  ought  to  add,  that  L^rd  Eingsdown  is  unable  to  attend  to-day, 
but  has  authorised  me  to  say,  that  he  entirely  concurs  with  us  in 
our  view  of  this  case. 

*  636       *  LoBD  Chelmsford.  —  My  Lords,  this  case,  iu  which  the 

evidence  fills  so  large  a  volume,  and  which  has  occupied  so 
many  days  in  hearing  the  arguments  only  of  the  counsel  for  the 
appellants,  turns  upon  the  construction  of  one  short  clause  in  a 
written  contract,  executed  in  a  foreign  country.  Hence  has  arisen 
the  necessity  of  having  recourse  to  witnesses  skilled  in  the  law  of 
that  country,  in  order  to  assist  the  English  Judge  in  his  duty  of 
construing  the  clause  in  question.  This  necessity  has  given  rise 
to  a  controversy  at  the  bar  as  to  the  extent  to  which  the  Judge 
requires  and  is  bound  to  accept  the  opinions  of  these  skilled  wit- 
nesses. The  limits  within  which  experts  in  foreign  law  (always 
assuming  their  credibility)  are  to  be  authoritative  in  cases  in 
which  their  aid  is  required,  seem  never  to  have  been  exactly  de- 
fined. There  is  no  doubt  that  where  the  knowledge  of  the  law  of 
a  foreign  country  is  necessary  for  the  determination  of  a  case  by 
an  English  Judge  or  jury,  the  only  way  in  which  it  can  be  made 
known  to  them  is,  by  having  it  proved  as  a  fact  by  persons 
competent  to  inform  them  of  its  existence.  So  far  there  is  no 
dispute. 

But  then  it  is  said  on  one  side,  that  upon  a  question  of  the  con- 
struction of  a  contract,  the  province  of  the  witnesses  ought  to  be 
confined  to  giving  information  as  to  the  law  of  the  country  ap- 
plicable to  the  case,  and  as  to  the  sense  of  words  and  phrases  in 
the  instrument  which  bear  a  peculiar  or  technical  meaning,  or 
which,  taken  together,  require  a  peculiar  construction,  and  that 
the  mind  of  the  Judge  will  then  be  sufficiently  instructed  to 
enable  him  to  assume  the  office  of  construction  which  properly 
belongs  to  him. 

On  the  other  side  it  is  contended  that  the  skilled  witnesses 

*  637    must  be  the  guides  of  the  Judge,  and  must  lead  *  him  by 

the  hand  throughout ;  that  they  must  not  only  inform  his 
mind  as  to  the  law,  but  must  teach  him  the  correct  construction 
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of  the  instrument  itself.  It  was,  however,  admitted  that  in  the 
event  of  the  witnesses  differing  amongst  themselves  as  to  the  con- 
struction (and  which,  unless  there  is  an  unvarying  meaning  at- 
tached to  the  word  by  the  foreign  tribunals,  must  frequently  be 
the  case),  the  Judge  is  remitted  to  an  independent  exercise  of 
judgment.  But  even  this  admission  was  qualified  by  being  re- 
stricted to  cases  where  the  opinions  of  the  witnesses  were  pretty 
evenly  balanced  ;  for  it  was  said  that  where  there  is  a  large  pre- 
ponderance of  witnesses  in  favour  of  one  construction,  the  Judge 
ought  to  yield  his  judgment  submissively  to  the  superior  number ; 
and,  according  to  the  limited  functions  which  the  argument  sup- 
poses the  Judge  to  possess,  it  is  difficult  to  understand  how  he  can 
act  differently.  For,  though  it  is  commonly  said  that  witnesses 
are  to  be  weighed  and  not  to  be  numbered,  yet  if  the  appellants 
are  right  in  asserting  that  in  the  construction  of  a  foreign  instru- 
ment the  English  Judge  is  utterly  incapable  of  forming  a  judg- 
ment without  the  help  of  foreign  witnesses,  there  is  no  escape  for 
him  out  of  the  difficulty  of  conflicting  opinions,  but  by  his  adopt- 
ing the  opinion  of  the  majority.  Of  course  when  we  speak  of  the 
construction  of  a  foreign  instrument,  we  must  be  understood  to 
mean  a  judicial  construction  ;  because  as  the  instrument  must  be 
translated  for  the  English  Judge,  the  translator  is  an  interpreter 
to  him  of  the  meaning  of  the  words  employed ;  and  so  far  his 
guide  to  the  intention  of  the  parties. 

Now  the  proof  required  in  this  case  was  what,  as  a  fact,  is  the 
foreign  law  applicable  to  the  part  of  the  instrument  to  be  con- 
strued, including  in  the  expression  ^'foreign  law,''  the 
peculiar  meaning  (if  any)  of  words  and  •  plirases  used,  *  638 
and  any  established  technical  construction  which  the  foreign 
tribunals  have  applied  to  a  contract  of  a  similar  description.  The 
evidence  is  certainly  not  of  this  nature ;  at  least  it  is  not  confined 
to  mere  matter  of  fact  as  to  the  foreign  law,  but  is  rather  a  con- 
test of  opinions  and  reasonings  of  advocates  ranged  on  opposite 
sides  in  favour  of  their  conflicting  views  of  the  meaning  of  the 
instrument  to  be  construed.  The  office  of  the  Judge  would  be  ex- 
tremely embarrassing  if  he  were  called  upon  to  decide,  not  upon 
the  ground  of  testimony,  but  on  the  validity  of  the  reasons  given 
by  the  witnesses  in  support  of  their  opposite  opinions. 

But  it  is  difficult  to  understand  how  the  construction  of  a  con- 
tract can  be  a  question  of  fact.    The  construction  of  a  contract  is 
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notliiug  more  than  the  gathering  of  the  intention  of  the  parties  to 
it  from  the  words  they  have  used.  If  the  law  applicable  to  the 
case  has  ascribed  a  peculiar  meaning  to  particular  words,  the  parties 
using  them  must  be  bound  to  that  meaning ;  but  if  there  is  no  such 
established  sense,  the  intention  must  be  collected  in  the  ordinary 
manner  from  the  language  employed,  and  we  know  from  experi- 
ence that  different  minds  often  arrive  at  opposite  conclusions  of 
intention  from  the  same  expressions.  The  meaning  of  a  foreign 
instrument,  therefore  (cleared  of  the  difficulty  of  technical  terms), 
cannot  bo  a  fact  to  be  proved  ;  it  is  at  the  utmost  merely  a  probable 
opinion  of  the  witnesses  as  to  the  construction  which  would  be 
likely  to  be  put  upon  it  by  die  foreign  tribunal.  And  if  the  Judge 
is  implicitly  to  receive  the  opinion  of  the  witnesses,  or  of  the 
majority  of  them,  they  in  fact  perform  his  office,  and  construe  the 
instrument  for  him. 

That  the  construction  must  be  a  matter  of  judgment  on 
*  639  the  part  of  the  English  Judge  is  admitted  by  both  *  parties, 
the  difference  between  them  (undoubtedly  a  very  wide  one) 
being,  whether  he  is  to  judge  the  contract  itself,  or  to  judge  the 
opinions  of  the  witnesses  upon  it.  The  office  of  construction  of  a 
written  instrument,  whether  foreign  or  domestic,  brought  into  con- 
troversy before  our  tribunals,  properly  belongs  to  the  Judge.  In 
the  case  of  a  foreign  instrument,  he  necessarily  requires  some  per- 
son's assistance.  In  the  first  place  he  must  have  a  translation  of 
the  instrument,  a  translator  being  (as  I  have  already  said)  a  wit- 
ness as  to  the  meaning  and  also  the  grammatical  construction  of 
the  words.  He  must  then  have  the  way  cleared  for  him  by  explana- 
tory evidence,  of  any  words  which  are  of  a  technical  description, 
or  which  have  a  peculiar  meaning,  different  from  that  which,  liter-, 
ally  translated  into  our  language,  they  would  bear ;  and,  if  there 
is  any  established  principle  of  construction  of  the  particular  in- 
strument by  the  foreign  tribunal,  proof  of  it  must  be  given.  But 
the  witnesses  having  supplied  the  Judge  with  all  these  facts,  they 
must  retire  and  leave  his  sufficiently  informed  mind  to  his  own 
proper  office,  —  that  of  ascertaining  for  himself  the  intention  of 
the  parties ;  or,  in  other  words,  of  construing  the  language  of  Uie 
instrument  in  question. 

None  of  the  cases  wliich  were  cited  in  the  course  of  the  argu- 
ment appears  to  me  to  contradict  this  view  of  the  duty  of  the 
Judge  in  dealing  with  foreign  law.     Lord  Langdale,  in  his  able 
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treatment  of  the  subject  in  Lord  NeUon  v.  Lord  Bridport^  nowhere 
places  the  foreign  witness  in  the  position  of  the  Judge,  though  he 
expresses  an  opinion  that  the  Judge  may  sometimes  be  compelled 
to  undertake  the  office  of  a  witness,  and  ascertain  for  himself 
the  fact  of  the  foreign  law  "  if  there  should  be  *  a  variance  *  640 
or  want  of  clearness  on  the  testimony."  And  Lord  Stowell 
appears  to  have  assumed  this  office  in  Lindo  v.  BdUario^  and 
Dalrymple  v.  Balrymple^  and  the  Judicial  Committee  did  the 
same  more  recently  in  the  case  of  Bremer  v.  Freeman^ 

It  seems,  however,  rather  questionable  whether  the  Judge  has  a 
right  to  resort  to  the  foreign  law  itself  for  information,  when  the 
evidence  of  the  witnesses  is  not  satisfactory  to  his  mind.  The 
witnesses  are  at  liberty  to  adduce,  in  support  or  confirmation  of 
their  testimony,  text  books,  decisions  of  the  foreign  Courts,  or 
rather  authorities,  which,  becoming  a  part  of  their  evidence,  may 
enable  the  Judge  to  form  his  own  opinion  upon  the  particular  text 
of  foreign  law  thus  laid  before  him.  But  it  seems  contrary  to  the 
nature  of  the  proof  required  in  these  cases,  that  the  Judge  should 
be  at  liberty  to  search  for  himself  into  the  sources  of  knowledge 
from  which  the  witnesses  have  drawn,  and  produce  for  himself  the 
fact  which  is  required  to  be  proved  as  a  part  of  the  case  before 
him.  As  my  noble  and  learned  friend,  Lord  Brougham,  said  in 
the  Su%%ex  Peerage  Ca%e^  ^'  the  Judge  has  not  organs  to  know  and 
to  deal  with'the  text  of  the  foreign  law,  and  therefore  requires  the 
assistance  of  a  lawyer  who  knows  how  to  interpret  it." 

Whatever  may  be  thought,  however,  of  the  degree  of  assistance 
required  by  the  Judge  in  -  ascertaining  what  is  the  foreign  law, 
there  is  no  authority  for  depriving  him  of  an  independent  judg- 
ment in  the  ultimate  construction  of  a  foreign  instrument.  In  the 
short  report  of  the  case  of  Williams  v.  Williams^  it  is  said, 
"  A  question  arose  *  as  to  the  right  of  the  parties  under  a  *  641 
Scottish  settlement.  The  Court  referred  it  to  the  Master  to 
inquire  as  to  its  construction  according  to  the  law  of  Scotland." 
This  is  inaccurate.  The  Registrar's  book  has  been  searched,  and 
it  appears  that  the  inquiry  was  not  as  to  the  construction  of  the 
settlement,  but  ^'  what,  according  to  the  law  of  Scotland,  were  the 
rights  and  interests  of  the  parties  under  the  settlement."     So  in 

»  8  Beav.  527.  MO  Moore,  P.  C.  806. 

'  1  Hagg.  Cons.  216,  and  Appz.  p.  7.  •  11  Clark  &  F.  115. 

'  2  Hagg.  Cons.  54.  •  8  Bear.  547. 
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AnstrtUher  y.  Adair ^  the  Lord  Chancellor  said  he  should  make  a 
declaration  that  the  law  of  Scotland  ought  to  govern  the  construc- 
tion of  the  contract,  and  referred  it  to  the  Master  to  inquire  and 
state  whether,  under  the  contract  so  construed,  the  plaintiff  was 
entitled  to  receive  a  transfer  of  the  stock  to  himself.  The  mean- 
ing of  that  appears  to  be  that  the  Lord  Chancellor  thought  that 
the  law  of  Scotland  was  to  be  applied  to  the  contract,  and  held 
that  by  that  law  the  husband  was  entitled  to  all  the  property  of 
the  wife  coming  to  her  after  the  coverture,  without  his  being  com- 
pelled to  make  a  settlement  upon  the  wife,  as  he  would  be  if  the 
ease  had  to  be  decided  by  the  English  law. 

The  extent  to  which  evidence  as  to  the  construction  of  foreign 
instruments  is  admissible  is  thus  explained  by  Lord  Mansfield  in 
Mostyn  V.  Fabrigas:^  "If  there  is  a  French  settlement,  the  con- 
struction of  which  depends  upon  the  custom  of  Paris,  witnesses 
must  be  received  to  explain  what  the  custom  is,  as  evidence  is 
received  of  customs  in  respect  of  trade."  So,  in  this  case,  it  was 
quite  legitimate  evidence  to  show  (what  it  was  said  no  English 

lawyer  could  properly  appreciate)  the  importance  of  the 
*  642    title  of  dower,  and  the  favour  shown  to  it  by  the  *  Roman 

law,  and  that  by  that  law  the  conferring  a  do%  is  imperative 
upon  a  father  on  his  daughter's  marriage.  So,  as  to  the  irrevoca- 
bility of  the  provision  once  made,  and  as  to  the  institution  of  an 
heir,  and  as  to  any  peculiar  meaning  which  attaches  to  the  words 
"  ereditd  libera^^^  "  legati^^  or  any  other  technical  expressions  in  the 
clause  to  be  construed.  All  this  evidence  was  legitimately  offered 
in  aid  of  the  construction,  but  all  this  assistance  having  been  ren- 
dered by  the  witnesses,  their  office  was  at  an  end,  and  the  Judge 
was  entitled  then  to  enter  upon  his  own  peculiar  duty  of  constru- 
ing the  clause,  according  to  the  intention  of  the  parties.  [His 
Lordship  then  delivered  his  opinion  on  the  construction  of  the  5th 
article,  entirely  in  accordance  with  that  of  Lord  Cranworth.] 

LoBD  Wensleydale.  —  My  Lords,  I  did  not  hear  the  argument 
in  this  case,  and  of  course  abstain  from  giving  any  opinion  on  it ; 
but  I  cannot  help  regretting  that  my  noble  and  learned  friend  upon 
the  Woolsack  has  refrained  from  favouring  us  with  his  opinion 
upon  the  subject  He  has  so  refrained  from  motives  of  delicacy, 
but  I  apprehend  it  is  contrary  to  the  rules  of  this  House,  that  a 

1  2  Mylne  &  K.  513.  *  Cowp.  174. 
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Peer  who  has  heard  the  argument  should  abstain  from  giving  his 
opinion  upon  the  ground  stated.  I  think  it  ought  not  to  be  drawn 
into  a  precedent. 

The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  I  con- 
cur thus  much  in  the  observation  which  has  been  made  by  my  noble 
and  learned  friend  with  regard  to  the  propriety  of  the  course 
which  I  have  taken,  that  I  think  it  ought  not  to  be  consid- 
ered as  the  *  rule  in  this  House  that  the  Lord  Chancellor,  *  643 
or  any  other  noble  and  learned  Lord,  should  abstain  from 
taking  part  in  the  decision  because  he  may  have  been  counsel  in 
the  case  in  the  Court  below.  But  at  the  same  time  I  may  say,  in 
explanation  of  the  course  which  I  have  taken,  that  I  thought  it  my 
duty  to  preside  in  the  argument,  and  to  give  to  the  appellants' 
counsel  a  mind  as  impartial  and  as  free  from  former  impressions 
as  I  could  possibly  command.  I  did  so  because  if,  upon  hearing 
the  argument  in  this  case,  I  had  been  convinced  that  the  decree 
was  wrong,  it  would  have  been  my  duty  to  give  the  appellants  the 
benefit  of  that  conviction.  But  after  hearing  the  argument  on 
behalf  of  the  appellants,  not  being  able  to  arrive  at  that  conclu- 
sion, and  having  regard  to  the  circumstance  that  the  appellants 
are  strangers,  foreigners,  who  might  possibly  misapprehend  the 
rules  of  proceeding  in  this  House,  I  thought  it  more  becoming,  as 
it  was  more  acceptable  to  my  own  mind,  to  take  no  part  whatever, 
either  openly  or  secretly,  directly  or  indirectly,  in  the  judgment 
which  has  been  given  in  this  case. 

Lord  Chelmsford.  —  My  Lords,  I  entirely  agree  with  my  noble 
and  learned  friend  in  the  propriety  of  the  course  which  he  has 
adopted.  It  was  exactly  the  one  which  I  pursued  in  the  Thellusson 
Case}  I  attended  here  as  Lord  Chancellor,  and  presided  at  the 
hearing  of  the  case,  determining  not  to  take  any  part  in  the  de- 
cision unless  there  should  be  unhappily  a  division  of  opinion 
amongst  the  noble  and  learned  Lords  who  were  present  upon  that 
occasion.  It  happened,  most  fortunately,  that  they  were 
unanimous  *  in  the  opinion  which  they  expressed.  And  I  *  644 
felt  it  to  be  my  duty,  under  those  peculiar  circumstances, 
from  a  feeling  of  delicacy,  which  I  hope  will  always  be  found  to 
exist  in  such  cases,  to  refrain  from  expressing  any  opinion. 

^  7  H.  L.  Cas.  429. 
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Lord  Crakwobth  concarred,  and  thought  that  the  nohle  and 
learned  Lord  on  the  Woolsack  had  exercised  a  Teiy  wise  discretion 
in  this  matter. 

It  was  ordered,  that  the  decree  of  the  Conrt  of  Chancery  of  23d 
NoTcmher,  1860,  be  varied  by  declaring  that  the  interest  on  the 
10,0002.  be  computed  from  the  9th  November,  1852  (the  day  of 
the  death  of  the  Earl),  instead  of  the  9th  May,  1853  (six  months 
after  such  death),  and,  with  this  variation,  that  it  be  aflirmed ; 
that  the  appellant  do  pay  to  the  respondents  the  costs  of  the 
appeal,  and  that  the  cause  be  remitted  to  the  Court  of  Chancery 
to  do  therein  as  shall  be  consistent  with  this  variation  and  judg- 
ment 

Lords'  Journals,  28th  July,  1863. 
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1864.    Yehnmrj  11. 

Edwabd  S.  Power,  AppellanL 
Francis  C.  Reeves,  Respondent. 

Landed  Estates  Courty  Conveyances  by.    Finality  of.    Delay  m  Ap- 
peal.   21  ^  22  Vict.  c.  72.     CosU. 

A  conveyance  made  under  21  &  22  Vict  c  72  (^  Sale  and  Transfer  of  Landa, 
Ireland  ")  is,  by  §  85,  **  for  all  purposes  conclusiye  evidence  **  that  all  previous 
proceedings  leading  to  such  conveyance  have  been  regularly  taken. 

Where,  therefore,  proceedings  had  been  taken  for  the  sale  of  certain  estates,  and 
their  sale  and  resale  had  been  directed  in  a  manner  which,  when  presented  to 
the  notice  of  this  House,  was  declared  to  be  marked  with  great  irregularity, 
but  the  party  complaining  had  not  brought  the  matter  before  the  Court  of  Ap- 
peal until  after  the  conveyances  had  been  executed,  it  was  held  that  this  House 
was  precluded  by  the  provisions  of  the  statute  from  affording  the  appellant  re> 
lief  against  the  consequences  of  such  irregularities. 

When  the  appellant  did  go  before  the  Court  of  Appeal  his  petition  was  dismissed 
with  costs.  The  House  reversed  tl^e  order  for  costs,  but  affirmed  the  dismissal 
of  the  appeal. 

This  was  an  appeal  against  an  order  of  the  Court  of  Appeal  in 
Chancery  in  Ireland,  confirming  two  orders  of  the  Landed  Estates 
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Court  there,  dated  respectively  8d  and  81st  May,  1860.  The* 
orders  were  made  in  respect  of  a  sale  of  the  appellant's  estates, 
directed  upon  the  petition  of  F.  Carleton  Reeves,  one  of  the  appel- 
lant's creditors.  The  first  order,  though  made  on  the  Sd  May, 
was  not  formally  drawn  up  till  80th  June.  It  was  then  put  into 
writing  in  the  following  form :  '*  The  sale  of  the  estates  in  this 
matter  having  come  on  this  day,  and  it  appearing  that  Mr.  W.  C. 
Waldron  was  declared  the  purchaser  of  lots  1,  2,  5,  6,  and  9,  on 
the  rental,  and  on  being  questioned,  the  said  W.  C.  Waldron  de- 
clared that  he  had  bid  for  said  lots  in  trust  for  tlie  owner,  and  also 
that  he  was  not  a  solicitor  ;  and  lots  8,  4,  and  7  having  been  put 
up  for  sale,  the  said  W.  C.  Waldron  also  bid  for  the  same,  but 
other  parties  were  declared  the  purchasers,  the  said  W.  C.  Wal- 
dron having  been  the  next  highest  bidder  for  each  of  said 
lots  *  respectively ;  and  it  further  appearing  to  the  Court  *  646 
that  said  biddings  so  made  by  the  said  W.  C.  Waldron, 
were  not  bond  fide^  and  inasmuch  as  the  encumbrances  affecting 
said  estates  exceeded  the  amount  of  the  said  bidding :  It  is  de- 
clared by  the  Court,  that  the  sales  of  the  said  lots  1,  2,  5,  6,  and 
9,  so  made  to  the  said  W.  C.  Waldron,  be  and  the  same  are  here- 
by cancelled :  and  the  purchasers  of  said  lots  3,  4,  and  7,  so  de- 
siring it,  and  it  appearing  to  the  Court,  under  the  circumstances, 
just  and  reasonable  that  said  bidding  for  said  lots  3,  4,  and  7, 
should  not  be  enforced  :  it  is  further  declared,  that  the  said  sales 
of  lots  8,  4,  and  7  be,  and  they  are  hereby  cancelled ;  and  it  is 
ordered  that  the  solicitor  having  the  carriage  of  the  proceedings, 
do  proceed  to  advertise  the  said  estates  for  sale  ;  and  that  the  said 
sale  do  take  place  on  Thursday  the  81st  day  of  May  instant,  with 
liberty  to  the  owner  in  the  mean  time  to  bring  in  and  lodge  in 
Court  the  full  amount  of  the  several  sums  so  bid  by  him  for  said 
lots  1,  2,  5,  6,  and  9  respectively,  and  thereupon  to  make  such  ap- 
plication to  the  Court,  to  be  declared  the  purchaser  thereof  by 
,  private  salC)  as  he  may  be  advised."  Two  lots,  8  and  10,  were 
not  sold  at  all.  On  the  31st  May  the  resale  took  place,  according 
to  the  practice  in  such  matters,  in  the  presence  of  one  of  the 
Judges  of  the  Landed  Estates  Court,  Mr.  Justice  Dobbs,  who  pro- 
nounced an  order  which  was  never  formally  drawn  up,  but  which, 
it  was  not  disputed,  was  rightly  set  forth  in  the  appellant's  appeal 
to  the  Court  of  Chancery,  in. the  following  terms:  "I  will  pro- 
ceed with  the  sale  of  the  entire  estates  in  this  matter,  without  any 
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regard  to  the  sales  which  were  had  on  the  3d  of  May,  and  whkii 
have  been  cancelled ;  and  I  will  not  suffer  the  owner  (the  appel- 
lant) to  bid  for  any  portion  of  his  estates,  on  the  ground  that  bo 
is  now  in  contempt  of  Court,  for  his  conduct  in  bidding 

*  647    through  a  *  person  who  was  not  a  solicitor,  and  not  himsdf 

responsible  to  make  good  the  purchase  on  the  3d  of  May 
last ;  and  if  any  one  but  an  oflScer  of  the  Court,  being  a  solicitor 
and  a  solvent  person,  responsible  to  pay  in  the  purchase  m<mey, 
shall  bid  as  a  trustee  for  any  one,  he  will  be  guilty  of  a  contempt 
of  Court,  and  attached ;  and  in  order  to  carry  out  this  rule,  I 
shall,  on  this  occasion,  deviate  from  the  usual  course,  by  requiring 
the  purchaser  to  sign  the  sale  book  immediately  after  the  sale  of 
each  lot,  instead  of  waiting  until  the  sales  are  over."  The  sales 
proceeded  accordingly. 

In  the  month  of  June  an  application  was  made  to  the  Landed 
Estates  Court  to  set  aside  these  sales,  and  aflSdavits  were  put  in  on 
behalf  of  the  appellant.  Mr.  W.  C.  Waldron  made  an  affidavit, 
stating  that  he  had  attended  at  the  sale  on  the  3d  of  May,  and 
made  biddings  for  the  owner  at  his  express  desire  ;  that  after  the 
sale  was  over,  and  when  be  had  signed  the  entry  of  the  first  lot  in 
the  Court  book,  the  Judge  was  brought  back  into  Court,  and  asked 
him  whether  he  was  not  aware  that  there  was  a  rule  of  Court 
against  an  owner  purchasing  his  own  estate  without  having  first 
obtained  the  leave  of  the  Court  so  to  do,  and  he  answered  that  he 
was  not  aware  of  the  existence  of  any  such  rule ;  that  on  the  7th 
of  May  a  notice  was,  by  order  of  the  Judge,  served  on  deponent 
(which  he  duly  transmitted  to  the  appellant),  stating  that  the  re- 
sale had  been  fixed  for  the  81st  of  May,  but  that  in  the  mean  time 
the  owner  would  be  at  liberty,  on  lodging  the  purchase  money  for 
the  lots  1,  2,  5, 6,  and  9,  to  make  any  application  he  might  think 
fit ;  that  on  the  Slst  May  the  resale  took  place ;  it  was  insisted 
before  the  Judge  that  the  sale  of  the  other  lots  was  complete,  and 
that  he  had  only  authority  to  sell  the  adjourned  lots  8*  and  10,  but 
his  Lordship  made  the  declaration  (now  treated  as  the 

*  648    *  order)  of  31st  May,  and  sold  the  whole  of  the  lots  at  a 

loss  to  the  estate  of  2420Z. 

The  appellant,  on  the  27th  June,  made  an  affidavit  affirming 

these  various  statements.    On  the  same  day,  notice  was  given  of 

a  motion  to  be  made  before  Judge  Dobbs  to  direct  a  conveyance  to 

be  executed  to  the  appellant  for  all  the  lots  purchased  on  his  be- 
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Iialf  on  the  Sd  of  May.  Tliis  notice  was  serred  on  the  various 
purchasers  at  the  resale.  On  the  30th  June  counsel  appeared  in 
Court,  to  move  in  accordance  with  this  notice,  but  Mr.  Justice 
Dobbs  refused  to  hear  him,  on  the  ground  that  Waldron  was  in 
contempt  in  having  bid  through  a  person  not  a  solicitor,  and  not 
having  lodged  his  purchase  money  in  accordance  with  the  directions 
contained  in  the  notice  of  the  7th  May.  Conveyances  were  made 
under  the  authority  of  the  Court.^ 

On  the  2d  August,  1860,  a  petition  of  appeal  was  presented  to 
the  Court  of  Appeal  in  Chancery  in  Ireland,  against  the  orders  of 
the  3d  and  31st  May,  and  notice  of  this  appeal  was  served  on  all 
the  persons  who  had  been  purchasers  at  the  resale.  The  pur- 
chasers did  not  appear,  but  the  person  ^'  having  the  carriage  of  the 
sale  "  appeared,  and  resisted  the  appeal.  On  the  10th  of  Novem- 
ber the  Court  of  Appeal  pronounced  an  order  confirming  the  two 
orders.     The  present  appeal  was  then  brought. 

Mr.  Isaac  Butt  (of  the  Irish  bar)  and  Sir  Hugh  Cairns  (^Mr. 
Bond  Coze  and  Mr,  Hume  Williams  were  with  them),  for  the  ap- 
pellants. —  All  proper  parties  had  notice  of  this  appeal. 
The  appellant  *  has  no  power  to  force  them  to  come  in,  but  •  649 
their  absence  does  not  affect  his  right  to  have  the  appeal 
heard.  The  two  orders  must  be  reversed.  They  assume  a  power 
which  the  Judge  did  not  possess.  [Lord  Cranworth,  referring  to 
the  85th  section  of  the  statute,^  said:  When  a  conveyance  has 
once  been  made  to  the  purchaser,  can  any  question  be  afterwards 

*  There  was  no  statement  in  any  one  of  the  papers  of  the  date  or  dates  of 
these  conveyances.  In  the  respondent's  answer  to  the  petition  of  appeal  lodged 
on  the  2d  August,  1S60,  it  is  merely  said  that  the  lots  **  have  been  sold,  and  con- 
veyances thereof  executed  to  the  purchasers." 

'  21  &  22  Vict  c.  72,  §  S5.  **  Every  conveyance,  assignment,  and  declaration, 
respectively  executed  as  required  by  this  Act,  and  every  order  for  partition  or 
for  exchange,  Or  for  division  and  allotment,  made  by  the  Court  under  its  seal, 
shall,  for  all  purposes,  be  conclusive  evidence  that  every  application,  proceeding, 
consent,  and  act  whatsoever,  which  ought  to  have  been  made,  given,  and  done 
previously  to  the  execution  of  such  conveyance,  assignment,  or  declaration,  or 
the  making  of  such  order  respectively,  has  been  made,  given,  and  done  by  the 
person  authorised  to  make,  give,  and  do  the  same ;  and  no  such  conveyance, 
assignment,  declaration,  or  order  shall  be  impeached  by  reason  of  any  informality 
therein  ;  and  every  such  order  shall  operate  and  may  be  registered  in  the  office 
for  registering  deeds  in  Ireland,  in  like  manner  as  of  conveyance  by  way  of  par 
tition,  exchange,  division,  or  allotment,  had  been  executed  for  such  purposes." 
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raised  ?]  It  would  be  strange  to  say  that  it  could  not.  The  Judge 
would  then  have  power  to  stop  any  appeal  by  at  once  executing  a 
conveyance.  Here  the  very  foundation  of  the  order  of  3d  May 
was  erroneous.  By  that  order  the  sale  is  cancelled,  because  Wal- 
dron,  though  not  a  solicitor,  made  biddings  for  the  appellant.  He 
had  a  right  to  do  so.  The  57th  section  expressly  authorises  ^^  any 
person  interested  in  the  land,  other  than  the  encumbrancer  or 
owner,  on  whose  application  the  sale  has  been  ordered,  or  the  per- 
son having  the  carriage  of  the  sale,"  to  bid  thereat.  The  appel- 
lant did  not  fill  any  one  of  these  excepted  characters,  and  so  was 
entitled  to  bid.  A  conveyance  executed  on  a  sale  wrongfully 
ordered,  cannot  override  a  sale  made  on  a  lawful  bidding.  The 
Judge  himself,  by  his  notice  of  the  7th  May,  must  be  taken  to  have 

admitted  that  his  order  of  the  3d  of  May  was  wrong.  By 
*650    that  notice  he  permitted  *the  appellant  to  bring  in  the 

money  on  the  very  sales  which,  by  his  order,  he  had  already 
declared  to  be  cancelled.  The  Court  would  not  hear  the  applica- 
tion argued  in  June,  but  confirmed  the  orders  of  May,  on  the 
ground  that  the  appellant  was  in  contempt  by  bidding  at  the  sale 
through  Waldron.  But  he  was  not  in  contempt,  for  he  had  only 
done  that  which  the  statute  expressly  permitted  him  to  do. 

The  rights  of  the  purchasers  cannot  be  treated  as  a  bar  to  this 
appeal.  Their  rights  must  be  tried  before  another  tribunal,  and 
not  before  the  Landed  Estates  Court.  If  the  conveyance  is  con- 
clusive, they  would  be  effectively  protected.  But  so  long  as  tliese 
orders  stand,  no  question  whatever  can  be  raised  as  to  their  rights. 
These  orders  having  been  confirmed,  however  erroneously,  by  the 
Court  of  Appeal  in  Chancery  in  Ireland,  can  only  be  now  brought 
into  discussion  by  an  appeal  to  this  House.  [The  Lord  Chan- 
cellor. —  Was  what  was  done  on  the  30th  June  carried  to  the 
Appeal  Court  ?]     It  was  not. 

No  counsel  appeared  for  the  respondent. 

The  Lord  Chancellor  (Lord  Wbbtbury).  —  My  Lords,  this  is 
an  appeal  presented  against  an  order  made  on  the  10th  Novem- 
ber by  the  Court  of  Appeal  in  Ireland,  dismissing  a  petition  by 
which  two  orders  of  the  Encumbered  Estates  Court,  dated  the 
8d  of  May  and  the  81st  of  May,  were  impeached  as  improper  and 
irregular. 
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The  order  of  the  8d  of  May  is  material.  [His  Lordship  read  it, 
see  ante^  p.  645.] 

The  material  part  of  the  order  with  which  your  Lordships  on 
the  present  occasion  have  the  greatest  concern,  is  that  part 
which  directs  a  resale.  A  resale  of  the  *  estates  accord-  *651 
ingly  took  place  under  and  hj  virtue  of  this  order,  the 
present  appellant  having  declined  to  avail  himself  of  the  opportu- 
nity which  was  offered  to  him  of  bringing  in  the  sums  of  money 
that  he  had  bid  for  the  lots,  and  making  an  application  to  the 
Court  to  be  declared  the  purchaser  by  private  contract. 

It  appears  that  no  appeal  to  the  Appeal  Court  was  attempted  to 
be  presented  by  the  owner,  or  any  step  taken  for  that  purpose 
until  after  the  resale.  The'^resale  accordingly  took  place  on  the 
81st  of  May,  and  upon  that  occasion  contracts  were  entered  into 
by  the  Court  with  different  purchasers,  which  contracts  have  since 
been  completed,  and  conveyances  made  to  those  purchasers  in  pur- 
suance of  those  contracts. 

My  Lords,  the  order  that  was  made  upon  the  81st  of  May  appears 
to  have  been  made  in  a  very  irregular  form.  It  is  stated  in  these 
words,  adopting  the  language  of  the  Judge.  [His  Lordship  read 
it,  see  antCy  p.  646.]  So  much  of  what  is  here  represented  to  have 
been  said  by  the  learned  Judge  (but  in  which  representation  I 
trust  that  there  is  some  material  error)  forms  in  effect  the  order 
that  was  made. 

In  consequence  of  that  order,  as  I  have  already  observed,  a  resale 
was  effected,  and  certain  contracts  were  entered  into  with  the  pur- 
chasers, which  contracts  were  afterwards  carried  into  effect  by 
conveyances.  And  although  as  to  some  of  them  it  does  not  very 
clearly  appear,  yet  as  to  the  major  part  it  does  appear,  that  these 
contracts  were  completed  by  conveyances  anterior  to  the  2d  of 
August,  1860.  On  that  day  a  petition  of  appeal  against  these 
proceedings  was  presented  by  the  present  appellant  to  the  Court  of 
Appeal  in  Ireland.  There  is  certainly,  if  the  appellant's  repre^ 
sentation  be  correct,  a  picture  of  great  irregularity  drawn 
in  the  course  of  these  *  anterior  proceedings.  And  it  must  *  652 
be  understood  that  the  conclusion,  which  I  think  your  Lord- 
ships will  find  yourselves  compelled  to  arrive  at,  is  a  conclusion 
that  will  rest  upon  your  inability  to  give  any  relief,  and  must  not 
be  considered  as  involving  a  sanction  or  affirmance  of  some  of  the 
irregularities  in  those  anterior  proceedings.     But  I  desire  particu- 
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larly  to  point  out  that  if  there  was  any  available  mode  of  correcting 
these  irregularities,  that  mode  should  have  been  resorted  to  with 
diligence  by  the  appellant,  and  that  he  ought  not  to  have  postponed 
his  application  to  the  Appeal  Court  until  after  the  transaction  had 
been  made  irrevocable  by  the  completion  of  the  conveyances  to  the 
purchasers. 

We  are  asked  and  pressed  by  the  counsel  at  the  bar  to  reverse 
those  orders  which,  in  effect,  did  set  aside  the  contracts  that  the 
appellant  represents  himself  to  have  entered  into  with  the  Court, 
and  direct  a  resale,  under  which  resale  the  estate  was  sold  by  the 
Court  to  other  and  different  persons.  If  this  House  proceeded  to 
do  so,  it  would  undoubtedly  have  to  determine  a  question  in  which 
the  purchasers  (whose  introduction  into  the  Court,  and  whose 
acceptance  by  the  Court  as  purchasers,  depend  altogether  upon  the 
orders  of  the  3d  of  May  and  of  the  81st  of  May)  have  a  most  mate- 
rial, interest.  And  it  is  avowed  by  the  counsel  for  the  appellant, 
that  the  ruling  object  of  coming  to  your  Lordships'  House  to  set 
aside  those  orders  is,  that  that  may  be  taken  out  of  the  way  which, 
if  it  remains,  will  be  a  barrier  to  the  appellant's  instituting  pro- 
ceedings against  the  purchasers.  The  appellant  therefore  appears 
to  have  stood  by  until  the  purchasers,  by  receiving  their  convey- 
ances, had  acquired  an  interest  in  these  orders  ;  and  not  only  had 
acquired  an  interest  in  the  orders,  but  had  acquired  a  title  to  these 

estates,  which,  by  force  of  the  wholesome  provisions  con- 
*653    tained  *in  the  Statute  of  the  21  &  22  Vict.  c.  72,  cannot 

be  now  impugned  or  affected  by  any  proceedings.  It  is 
material  also  to  notice,  that  this  was  so  much  felt  by  tlie  present 
appellant,  that  when  he  presented  his  petition  of  appeal  to  the 
Court  of  Appeal,  he  served  that  petition  of  appeal  upon  the  differ- 
ent purchasers.  *  It  does  not  appear  that  any  of  those  purchasers 
appeared  at  the  hearing,  and  I  think  they  were  rightly  advised  not 
to  do  so,  because  they  relied  upon  the  conveyances  which  they 
had  obtained.  But  the  Court  of  Appeal  was  of  opinion  that,  inas- 
much as  their  title  had  become  irrefragable  under  the  statute,  it 
was  impossible  to  reopen  the  question  of  the  propriety  of  the 
orders  of  the  3d  and  of  the  31st  of  May,  those  orders  having,  in 
point  of  fact,  been  steps  only  to  further  proceedings,  which  had 
now  become  wholly  irrefragable  and  unassailable,  and  that  there- 
fore the  antecedent  steps  could  no  longer  be  questioned. 
^    I  think,  therefore,  that  your  Lordships  will  concur  with  the 
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Court  below,  and  say  that  upon  the  whole,  this  was,  under  the  cir- 
cumstances, a  very  correct  conclusion,  and  that  it  would  be  a  very 
inexpedient  and  unfortunate  thing  to  allow  any  door  to  be  opened 
by  which  a  title  completed  under  those  statutes  which  created  the 
Encumbered  Estates  Court  could  be  at  all  impeached  or  assailed. 
My  Lords,  I  will  howeyer  point  out  to  you  that  the  orders  in  ques- 
tion may  be  divisible  into  two  parts  ;  that  is,  they  may  be  regarded 
first,  so  far  as  they  serve  as  a  basis  for  the  purchaser's  title  and  the 
purchaser's  rights,  in  which  respect  I  hope  your  Lordships  will  be 
of  opinion  that  they  cannot  admit  of  being  questioned  or  impugned. 
But  there  is  another  aspect  of  the  orders  in  which  they  may  be  re- 
garded, so  far  as  they  affect  the  appellant  personally,  in  casting,  to 
a  certain  extent,  an  imputation  upon  the  appellant's  honour. 
*  And  although  it  is  impossible  to  reverse  the  orders,  for  the  *  654 
reasons  I  have  given,  yet,  inasmuch  as  I  think  your  Lord- 
ships will  be  of  opinion,  that  there  was  some  incorrectness  in  the 
mode  of  dealing  with  the  appellant  in  the  making  of  those  orders, 
I  think  it  would  have  been  better  if  the  Court  of  Appeal,  while 
refusing  to  interfere  by  reason  of  the  completed  title  of  third  par- 
ties, had  not  affirmed  the  whole  of  what  had  been  done,  in  such  an 
unequivocal  manner,  as  it  would  appear  to  have  been  affirmed,  by 
dismissing  the  appeal  of  the  appellant  with  costs.  I  shall  there- 
fore humbly  make  this  suggestion  to  your  Lordships,  in  which  I 
trust  you  will  agree  with  me,  that  although  we  are  bound  by  rea- 
son of  the  rights  and  interests  of  absent  parties,  by  reason  of  those 
orders  having  now  become  irrevocable  and  irreversible  in  conse- 
quence of  the  conveyances  having  been  made,  to  which  they  are  in 
truth  the  introduction  and  the  steps,  yet  it  would  have  been  better 
if  that  petition  had  been  dismissed  without  costs.  And  to  that 
extent  I  would  submit  to  your  Lordships  that  we  might  now  amend 
the  order.  Therefore,  I  humbly  move  your  Lordships,  that  so  much 
of  the  order  of  the  Court  of  Appeal  as  directed  the  appellant  to 
pay  the  costs  of  the  application  should  be  reversed,  but  that  in  all 
other  respects  the  prayer  of  the  present  petition  of  appeal  be  re- 
fused, and  the  appeal  dismissed. 

Lord  Cranworth.  —  My  Lords,  I  entirely  concur  in  the  motion 
which  has  been  made  by  my  noble  and  learned  friend.  I  believe 
that  all  your  Lordships  feel  for  this  appellant,  because  undoubtedly 
something  like  injustice  seems  to  have  been  done  towards  him.^ 
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The  effect  of  the  course  that  was  taken  has  been  to  deprive  him  of 
what  he  thinks  to  be  his  right.  But  I  think  it  is  essential 
•  655  that  we  should  *  adhere  strictly  to  the  provision  of  the 
statute,  which  makes  a  convejance  under  an  order  of  the 
Encumbered  Estates  Court  absolute  and  conclusive.  In  truth,  the 
petitioner  was  not  without  remedy,  because  if  he  had  appealed  to 
the  Court  of  Appeal  immediately  after  the  order  of  the  3d  of  May, 
or  even  immediately  after  the  order  of  the  31st  of  May,  perhaps 
he  might  have  obtained  relief.  As  it  is,  I  think  we  are  unable  to 
grant  any  other  relief  than  that  which  has  been  proposed  by  my 
noble  and  learned  friend. 

Lord  Chelmsford.  —  My  Lords,  I  entirely  agree  with  my  noble 
and  leai^ned  friends,  and  I  have  nothing  to  add  to  what  they  have 
said. 

It  was  ordered,  that  so  much  of  the  said  order  of  the  Court  of 
Appeal  in  Chancery  in  Ireland,  of  the  10th  of  November,  1860,  as 
ordered  that  the  two  deposits  of  10/.  each  be  paid  over  to  Reeves, 
in  part  payment  of  his  costs  of  the  appeal,  and  as  further  ordered 
that  the  said  Francis  Charleton  Reeves  be  at  liberty  to  apply  to 
the  Court  below  for  payment  of  the  residue  of  the  said  costs,  be, 
and  the  same  is  hereby  reversed ;  but  that  in  all  other  respects 
the  appeal  bo,  and  the  same  is  hereby  dismissed  this  House ;  and 
the  cause  is  remitted,  &q. 

Lords'  Journals,  11th  February,  1864. 
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1864.    March  3,  4. 

Tho  Countess  of  Bbctive,  Appellant 

KiBKMAN  D.  Hodgson  and  others,  JRespondents.^ 

Will.    Hesidue,    Heal  and  Personal  Estate.    Intermediate  Income. 

Variation  in  Decree.     Costs.    Practice. 

Where,  for  the  pnrpoee  of  a  disposition  in  a  will,  real  estate  is  directed  to  be  con- 
verted into  money,  or  money  to  be  converted  into  real  estate,  and  the  disposi- 
tion fails,  though  the  conversion  has  actoally  taken  place,  the  real  estate,  or 
the  money,  will  retain  its  original  character  for  the  purpose  of  ascertaining 
the  ownership  of  it. 

The  rules  which  are  applicable  to  the  gifl  of  a  residue  are  applicable  to  the  parts 
into  which  that  residue  may  be  divided. 

T.  by  his  will  devised  his  real  estates  to  trustees,  on  trusts,  one  of  which  was  a 
disposition,  good  as  an  executory  devise,  which  could  not  take  effect  until  the 
death  of  his  daughter.  He  directed  the  residue  of  his  personal  estate  to  be 
divided  into  three  equal  parts,  and  gate  the  same  to  his  trustees  (who  were 
also  his  executors)  on  trust  to  invest  two  third  parts  in  the  purchase  of  real 
estate  to  be  settled  to  the  same  purposes  as  those  directed  as  to  his  original 
real  estates,  —  the  other  third  to  be  also  invested  in  the  purchase  of  real  estate 
to  be  conveyed  to  the  use  of  a  person  then  in  being :  — 

Hddf  that  the  intermediate  income  of  these  two  thirds  was  not  undisposed  of  by 
the  will,  but  must  be  laid  out  in  the  purchase  of  real  estate,  according  to  the 
directions  in  the  will,  until  such  time  as  some  person  should  be  entitled  to  pos- 
session under  the  limitations  declared  by  the  will,  so  far  at  least  as  not  to  ex- 
ceed the  period  allowed  by  law  for  accumulation. 

Hopkins  v.  Hopkins^  Cas.  temp.  Talb.  45,  51,  explained  and  corrected. 

Under  the  particular  circumstances  of  this  case,  the  costs  of  all  parties  were  or- 
dered to  come  out  of  the  general  personal  estate. 

Though  an  appeal  is  only  against  part  of  a  decree,  yet,  all  parties  having  had 
notice,  the  House  will  not  make  a  partial  order,  so  as  to  enable  those  who  did 
not  join  in  the  first,  to  bring  another  appeal. 

This  was  an  appeal  against  a  decree  of  Yice-Chancellor  Wood. 
William  Thompson,  Esq.,  of  Underley  Hall,  in  the  county  of 
Westmoreland,  made  his  will,  dated  2d  March,  1858,  by  which  he 
gave  to  his  trustees  (whom  he  afterwards  appointed  his  executors), 
their  heirs  and  assigns,  all  his  lands  in  Eirkby  Lonsdale, 
and  Mansergh  *  to  the  use  of  Amelia  his  wife,  for  life,  re-  *  657 
mainder  to  trustees,  &o.  during  the  life  of  his  daughter, 
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the  Countess  of  Bectiye,  upon  trusts  to  pay  her  the  rents  for  her 
life.  And  from  and  after  the  decease  of  the  Countess,  to  the  use 
of  each  of  the  sons  of  the  Countess  who  should  be  born  in  the 
testator's  lifetime  (except  Lord  Kenlis,  the  testator's  grandson  and 
first  son  of  the  Countess,  or  her  eldest  son  for  the  time  being, 
being  the  heir  apparent  of  the  Earl  of  Bective)  successively  for 
life,  with  remainder  to  the  first  and  other  sons  of  each  (except  as 
aforesaid)-,  successively  in  tail  male,  remainder  to  the  sons  born 
after  the  testator's  death,  and  their  sons  successively  in  tail  male, 
remainder  to  Lord  Kenlis  for  life  ;  to  his  first  and  other  sons  suc- 
cessively in  tail  male,  with  divers  remainders  over,  and  an  ulti- 
mate remainder  to  the  testator*s  own  right  heirs.  There  were 
then  provisions  for  maintenance  during  infancy,  and  the  will  went 
on  thus :  And  as  to  the  residue  of  his  real  estates,  and  all  his 
chattels  real,  he  gave  the  same  unto  his  trustees,  their  heirs,  &c. 
to  and  for  the  trusts  and  subject  to  the  powers,  &c.  thereinbefore 
expressed,  to  take  effect  after  the  deaths  of  his  wife  and  daughter, 
of  and  concerning  his  real  estates  E.  and  M.  Provided  that  no 
one  who  should  take  an  estate  tail,  by  purchase,  in  the  chattels 
real  should  be  entitled  thereto  until  twenty-one,  or,  dying  before 
that  age,  should  leave  issue  inheritable.  And  as  to  the  residue  of 
his  personal  estate,  subject  to  the  payment  of  his  debts  and  leg- 
acies, &c.  he  gave  the  same  to  his  trustees,  their  executors,  ad- 
ministrators, and  assigns,  in  trust,  with  all  convenient  speed  after 
his  decease,  to  sell  and  convert  the  same  into  money,  and  in 
the  mean  time  and  until  his  residuary  personal  estate,  or  the  pro- 
ceeds thereof,  should  be  invested  in  the  purchase  of  real  estate  as 
thereinafter  directed,  to  lay  out  and  invest  the  moneys  in  the 
*  658  funds,  *  and  apply  the  interest,  dividends,  and  annual  pro- 
duce of  such  residue  in  the  same  way  as  the  rents  and  prof- 
its of  the  real  estates,  in  the  purchase  of  which  the  said  residue 
was  directed  to  be  invested,  would  be  payable.  And  he  directed 
his  trustees  to  lay  out  and  invest  two  equal  third  parts  of  the 
residue  of  his  personal  estate  in  the  purchase  of  freehold  or  copy- 
bold  lands  of  inheritance,  and  to  settle  the  same  to  the  same  uses 
and  trusts  as  were  expressed  to  take  effect  after  the  deaths  of  his 
wife  and  daughter,  concerning  the  real  estates  before  devised.  And 
as  to  the  remaining  third,  to  purchase  freehold  or  copyhold  land  of 
inheritance,  and  to  settle  the  same  for  the  use  of  Lord  Kenlis,  the 
first  son  of  his  daughter,  for  life,  with  remainder  to  bis  first  and 
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other  sons  in  tail  male,  with  a  proviso  for  determining  such  estates 
in  hereditaments  purchased  with  the  one  third,  if  Lord  Eenlis,  or 
his  issue,  should  become  entitled  to  the  rents  of  the  estates  pur- 
chased with  the  two  thirds. 

The  testator  died  10th  March,  1854,  leaving  his  wife  and  Lady 
Bective  him  surviving.  Lady  Bective  had  but  one  son.  Lord  Ken- 
lis.  Mrs.  Thompson  died  7th  September,  1861.  The  accumula- 
tions of  the  personal  estate,  which  were  very  considerable,  had 
been  duly  invested. 

On  the  11th  October,  1862,  the  trustees  filed  their  bill  in  Chan- 
cery against  the  Earl  and  Countess  of  Bective  and  Lord  Kenlis 
(an  infant),  stating  that  the  Earl  and  Countess  alleged  that  until 
the  birth  of  a  younger  son,  or,  if  no  such  younger  son  should  be 
bora,  then  during  the  Countess's  life,  tlie  annual  income  of  the 
testator's  residuary  real  estates  and  of  the  two  equal  third  parts  of 
her  personal  estate,  was  undisposed  of  by  his  will,  and  belonged 
to  the  Countess  as  his  heiress  at  law  and  next  of  kin,  and  the  bill 
prayed  for  the  direction  of  the  Court  therein.  The  defend- 
ants put  in  answers,  and  the  cause  *  was  heard  before  Vice-  *  659 
Chancellor  Wood,  who,  on  the  27th  May,  1863,  made  a 
decree  declaring  the  Countess  entitled  to  the  rents  and  profits  of 
the  testator's  residuary  real  estates,  until'such  time  as  such  estates 
should  vest  beneficially  in  some  person  entitled  thereto  in  posses- 
sion, upon  the  trusts  to  take  effect  after  the  decease  of  the  testa- 
tor's widowvand  daughter;  and  that  the  interim  income  of  the 
testator's  chattels  real,  until  such  time  as  the  said  estates  should 
vest  as  aforesaid,  fell  into  the  general  residue  of  the  testator's  per- 
sonal estate ;  and  that  two  third  parts  of  the  residuary  personal 
estate,  including  the  income  arising  from  such  two  third  parts, 
until  the  time  when  some  person  should  be  entitled  in  possession 
under  the  limitations  in  the  will  to  the  income  of  the  real  estate 
directed  to  be  purchased  with  such  two  third  parts,  ought  to  be 
laid  out  in  the  purchase  of  such  estates  accordingly;  and  that 
there  was  no  intestacy  in  respect  of  the  two  third  parts  of  such  in- 
come.^ The  appeal  was  against  so  much  of  the  decree  as  directed 
the  income  of  the  two  third  parts  of  the  residuary  personal  estate 
to  be  laid  out  in  the  purchase  of  real  estates,  and  declared  that 
such  income  was  not  undisposed  of. 

^  1  Hem.  &  Mil  876. 
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The  AUom^General  (^Sir  R.  Palmer)  and  Mr.  ESMmue  (Ifr. 
Burrdl  and  Ifi-.  F.  V.  HawkiM  were  with  them),  for  the  appet 
lant.  —  The  limitations  and  trusts  declared  by  the  will  contam  no 
disposition  of  this  income  during  the  period  of  suspense  in  the 
vesting  occasioned  by  the  continuance  of  the  life  of  the  Countess 
of  Bective.     As  Lord  Chancellor  Talbot  said  in  HophinM  v.  Hof- 
kms,^  ^^  until  somebody  is  m  e$u  to  take  under  this  executory  de- 
vise, the  rents  and  profits  must  be  looked  upon  as  a  residue  undis- 
posed of,  and  consequently  must  descend  upon  the  heir  at 
*  660    law,  *  the  case  being  the  same  when  the  whole  legal  estate 
is  given  to  the  trustees,  and  but  part  of  the  trust  disposed  of^ 
as  in  this  case ;  and  where  but  part  of  the  legal  estate  is  given 
away,  and  so  the  residue  undisposed  of,  the  legal  estate  descends 
upon  the  heir  at  law.    So  it  was  held  by  Lord  King  in  the  case  of 
Sertford  v.  WetfnunUh^  which  shows  that  equity  follows  the  law." 
The  same  rule  was  expressly  recognised  and  applied  by  Lord 
Chancellor  Sugden  in  WUls  v.  WUU^  even  though  there  were  gen- 
eral provisions  in  that  will  for  accumulation.     And  in  Oibwn  v. 
Monifort^  Lord  Hardwicke  expressly  recognised  and  adopted  the 
doctrine  in  Hopkins  v.  SopkinSy  that  the  surplus  being  undisposed 
of  went  to  the  heir  at  law.    This  rule  is  not  rendered  inapplicable 
by  any  declared  intention  of  the  testator.     There  is  no  intention 
shown  to  accumulate  these  intermediate  rents  and  profits.     The 
residue,  which  means  the  entirety  of  the  residue,  is  to  be  divided 
into  three  parts,  one  of  which  goes  to  a  person  who  would  inmie- 
diately  come  into  possession ;  the  other  two  parts  are  to  be  laid 
out  in  the  purchase  of  real  estate,  which  cannot  vest  till  a  future 
time.    The  intermediate  income  is  undisposed  of,  and  goes  to  the 
Countess  as  heir.      [The  Lord  Chancellor.  —  There  are  two 
thirds  of  the  personalty  given  as  residue.     Does  not  the  bequest 
of  personal  estate  always  carry  the  income  with  it  ?]     If  there  is 
a  gift  of  personal  estate  on  a  contingency,  the  intermediate  inter- 
est would  fall  into  the  residue,  Wyndham  v.  Wyndham  ;  ^  Shawe  v. 
Ourdiffe;^  Bridgwater  y.  Egerton;^  Harris  y,  Uayd?    But  here 
there  is  no  gift  of  residue  properly  so  called.     Residue  is  an 
entirety.    Two  third  parts  of  residue  are  not  residue  in  law, 

'  Cas.  temp.  Talb.  44,  51.  *  4  Brown,  Ch.  144. 

•  1  Dniry  &  War.  489.  •  2  Vea.  Sen.  122. 
'  1  Vez.  Sen.  485,  492.  '  Turner  &  R.  SIO. 

*  8  Brown,  Ch.  58.    See  Throston  v,  Anstey,  27  Beav.  885. 
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but  are  *  the  subject  of  a  particular  trust,  and  to  them  *  661 
cannot  be  attributed  the  qualities  of  an  entire  residue,  for 
they  constitute  a  particular  fund,  which  has  been  obtained  by  sep- 
aration from  the  residue,  and  which  is  here  directed  to  be  con- 
verted into  real  estate.  [The  Lord  Chancellor.  —  Can  it  be 
material  whether  the  gift  of  the  residue  is  to  A.  or  to  A.  B.  C. 
D.  E.  and  F.  ?]  It  might  not  be  material  so  long  as  the  gifts 
retained  the  particular  character  of  residue.  But  that  is  not 
so  under  such  circumstances  as  exist  here.  Where  there  is 
such  a  division  of  residue  into  parts,  on  failure  of  any  one  of 
the  gifts,  that  part  will  not  again  become  residue,  Skrymiher  v. 
Narthcote.^ 

In  OressweU  v.  Cheslyn^  the  testator  gave  the  residue  of  his 
personal  estate  to  three  of  his  children,  A.  B.  and  C.  By  a  codi- 
cil he  revoked  this  gift  as  to  C,  giving  her  a  pecuniary  legacy  in- 
stead, and  it  was  held  that  this  third  did  not  belong  to  the  other 
two,  but  went  according  to  the  Statute  of  Distributions.  In 
Humlle  V.  Shore^  the  testatrix's  residuary  real  and  personal  estate 
was  to  be  sold,  and  there  was  a  gift  to  trustees  of  one  sixth  for  S. 
W.  That  was  revoked  by  a  codicil,  and  the  same  one  sixth  was. 
given  to  trustees  for  S.  W.  for  life,  with  a  direction  after  her  de- 
cease to  pay  a  legacy  thereout,  and  that  the  remainder  of  such 
sixth  should  sink  into  the  residue  of  the  personal  estate,  and  be 
disposed  of  accordingly.  S.  W.  died  before  the  testatrix :  the 
sixth  was  held  to  be  undisposed  of,  and  went  to  the  heir  at  law 
and  next  of  kin. 

The  heir  at  law  takes  here  on  account  of  the  conversion  of  the 
property.  The  will  operates  an  actual  conversion  from  the  mo- 
ment of  the  death  ;  and  on  the  death  that  real  estate, 
which  is  not  disposed  of,  is  cast  by  law  *  upon  the  heir  at  *  662 
law,  Griffith  v.  Bicketts,^  when  Vice-Chancellor  Wigram 
said :  ''  The  will  speaks  from  the  death  of  the  testator,  and  what- 
ever is  deemed  real  estate  at  the  time  of  his  dQ9iih^  primd  facie  be- 
longs to  his  heir.  A  contemporaneous  declaration  that  his  real 
estate  shall  be  turned  into  personalty  may  alter  the  character  of 
the  property  which  the  heir  at  law  takes ;  but,  unless  it  is  given 
a\lray  from  the  heir,  there  is  no  reason  why  he  should  not  take  it, 
although  tlie  trusts  of  the  will  may  oblige  him  to  take  it  as  per- 

*  1  Swanst  566,  570.  •  7  Hare,  247. 

*  2  Eden,  123,  3  Brown,  F.  C.  246.  *  7  Hare,  299,  311. 
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sonal  estate,  and  not  as  real  estate  "  ;  Clarhe  v.  Franklin  ^  f s  to  the 
same  effect ;  and  in  Smith  v.  Claaion^  it  had  been  previously  held, 
that  if  all  the  purposes  of  an  intended  conyersion  failed,  the  con- 
version failed,  and  the  heir  would  take  such  unconverted  estate 
as  land,  but  that  if  there  was  only  a  partial  failure,  the  heir  at  law 
would  receive  the  benefit  of  such  partial  failure,  and  take  the 
property  as  money,  and  not  as  land ;  Ba^%ter  v.  FackereU  ^  is  to 
the  same  effect.  [The  Lord  Chancellor.  —  Conversion  is  for  the 
purposes  of  the  will ;  but  if  they  fail,  the  quality  of  the  property 
of  course  is  not  clianged.] 

The  cases  relied  on  by  the  other  side  are  Oreen  v.  Skins,^  which, 
however,  laid  down  no  new  doctrine,  for  Lord  Talbot  himself  had 
previously  stated  the  same  rule  in  Studholme  v.  Hodgson^  nor  does 
it  justify  the  present  decision,  but  is  on  the  whole  adverse  to  it. 
In  Chrem  v.  EkinB  the  testator  was  a  person  who  had  been  twice 
married ;  by  his  first  wife  he  had  a  daughter,  who  had  married 
without  his  consent.  By  his  second  wife  he  also  had  a  daughter 
then  an  infant.  He  gave  directions  for  carrying  on  his  trade  for 
the  benefit  of  those  who  should  be  entitled  to  the  residue 
*  663  *  of  his  estate ;  he  gave  all  the  residue  of  his  personal 
estate  to  his  son  (if  he  should  have  one),  at  twenty-one ; 
but  if  he  should  have  no  son,  then  to  his  infant  daughter  at 
twenty-one,  or  marriage  ;  but  if  she  should  die,  and  there  should 
be  no  other  child,  then  to  such  son  of  his  first  daughter  as  should 
attain  twenty-one  ;  but  if  she  should  not  have  a  son,  to  W.  Ekins 
Pier,  subject  to  the  payment  of  4000/.  to  the  daughter  of  this 
daughter.  It  was  held  that  this  income  was  to  accumulate,  and 
form  part  of  the  residue  till  the  devise  to  the  son  vested ;  and 
Lord  Hardwicke  then  said,  ^'  There  is  a  great  difference  between 
a  particular  distinct  part  of  the  personal  estate,  and  the  whole 
residue  of  it ;  for  when  the  whole  is  given,  it  is  a  contradiction  in 
terms  to  say  any  part  of  that  estate  is  undisposed."  Here  the 
.  whole  is  not  given,  but  is  expressly  divided  into  distinct  parts, 
and  appropriated  to  distinct  purposes.  That  being  so,  they  are, 
on  the  authority  of  that  case  itself,  to  be  differently  treated. 

The  intermediate  profits  of  the  residue  of  personalty  accumu- 
late ;  those  of  the  residue  of  realty  go  to  the  heir  at  law,  Tr^anicn 

»  4  Kay  &  J.  257.  ^  *  2  Atk.  478. 

•  4  Madd.  484.  *  3  P.  WiDS.  299. 

'  26  Beav.  469. 
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V.  Vivian,^  When  indeed  the  two  are  blended  in  one  common 
mass,  the  intermediate  rents  of  realty  may  pass  nnder  the  gift  of 
residue  in  the  same  manner  as  do  the  profits  of  the  personalty, 
Grenery  v.  FUzgerald^  Olanvill  v.  GlanviU ;  *  but  that  is  not  the 
case  here,  nor  is  it  easy  to  reconcile  those  two  cases  with  Bullock  v. 
Stones^ 

Mr,  Bolt  and  Mr.  Wickens  appeared  for  the  respondent  Hodgson ; 
Sir  IT,  Cairns  J  Mr.  Markham  Griff ardy  and  Mr.  Erskiney  for  Lord 
Kenlis.  * 

At  the  conclusion  of  the  argument  on  behalf  of  the  appel- 
lant,— 

♦  The  Lord  Chancellor  (Lord  Westbury)  said :  Mr.  *  664 
Bolt,  a  point  has  suggested  itself  to  the  House  which  has 
not  been  noticed  at  the  bar.  You  will  observe  that  the  decree 
directs  the  income  of  the  two  third  parts  to  be  invested  until  the 
time  when  some  person  shall  be  entitled  in  possession  under  the 
limitations  of  the  real  estate.  The  effect  of  that  might  be  to  di- 
rect accumulation  for  more  than  twenty  years.  The  accumulation 
thus  in  effect  ordered  by  the  direction  to  lay  out  the  income  from 
year  to  year,  ought,  as  we  at  present  think,  to  be  limited  to  the 
period  allowed  by  law  for  accumulation,  and  then,  if  it  should  so 
happen  that  the  property  does  not  vest  during  the  twenty  years, 
and  the  Countess  shall  outlive  the  twenty  years,  then  the  Countess, 
as  next  of  kin,  will  become  entitled  to  the  income  of  the  residue 
directed  to  be  invested.     Have  you  any  objection  to  that  ? 

Mr.  Bolt  and  Mr.  Oiffard  answered  that  they  had  not  any  objec- 
tion.   It  was  a  mere  oversight  in  drawing  up  the  decree. 

The  Lord  Chancellor.  —  I  thought  so.  [His  Lordship  then 
stated  the  verbal  alterations  lie  proposed  to  make  in  the  decree. 
See  the  order,  post^  671,  and  added  :]  — 

My  Lords,  notwithstanding  the  ingenious  and  elaborate  argu- 
ments wliich  have  been  addressed  to  you  on  the  part  of  the  appel- 
lants, I  think  you  will  agree  with  me  that  this  case  is  clearly 
governed  by  rules  which  have  been  very  long  established.     My 

*  2  Vez.  Sen.  480.  »  2  Mer.  88. 

•  Jacob,  468.  *  2  Vez.  Sen.  521. 
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Lords,  it  is  an  indisputable  rule  of  law,  that  if  a  freehold  estate  be 
given  by  way  of  executory  devise,  there  is  no  disposition  of  the 
property  until  that  estate  arises  and  becomes  vested ;  and, 
•665  consequently,  in  the  mean  time  the  freehold  property  •de- 
scends to  the  heir  at  law.  Now,  this  is  the  consequence  of 
the  great  principle  or  rule  of  law,  that  the  freehold  cannot  remain 
in  abeyance ;  but  that  rule  has  no  application  to  bequests  of  per- 
sonal estate.  Consequently,  if  by  a  will  the  whole  of  the  personal 
estate,  or  the  residue  of  the  personal  estate,  be  the  subject  of  an 
executory  bequest,  the  income  of  such  personal  estate  follows  the 
principal  as  an  accessory,  and  must,  during  the  period  which  the 
law  allows  for  accumulation,  be  accumulated  and  added  to  the 
principal.  Subject  to  the  prohibition  against  accumulation,  the 
ownership  both  of  the  principal  and  interest  of  the  personal  estate 
so  bequeathed,  may  remain  in  suspense  until  the  executory  bequest 
takes  effect,  provided  it  be  so  given  as  that  it  must  vest  within  the 
time  allowed  by  the  rule  against  perpetuities.  In  the  case  of  per- 
sonal estate,  the  policy  of  the  law  does  not  require  that  there 
should  always  be  a  representative  of  the  beneficial  ownership. 

My  Lords,  these  are  cardinal  principles  in  the  law  of  property. 
The  distinction  arises  wholly  and  entirely  from  the  operation  of  the 
rule  of  law,  that  the  freehold  of  real  estate  cannot  be  permitted  to 
remain  in  abeyance.  Li  the  present  case,  therefore,  we  have  a  will 
clearly  coming  within  the  principle  of  the  rule.  But  it  is  sought 
to  be  taken  out  of  the  rule,  because  the  residue  is  given  in  this 
manner,  that  the  residue  of  the  personal  estate  is  directed  to  be 
applied,  first,  as  to  two  thirds,  in  the  investment  and  purchase  of 
real  estate ;  and  then  the  real  estate  so  to  be  bought  is  given  to  the 
uses  to  which  the  particular  real  estates  first  devised  by  the  will  to 
the  testator's  widow,  with  remainder  to  his  daughter,  the  Countess 
of  Bective,  with  remainder  to  her  second  son,  are  devised. 

The  distinction  that  is  sought  to  be  raised  is  founded 
*  666  *  upon  this  kind  of  artificial  reasoning,  that  as  the  residue 
must  be  divided,  you  ascertain  the  residue  before  you  pro- 
ceed to  the  division.  Then  it  is  argued  that  the  two  thirds  of  the 
residue  directed  to  be  invested,  must,  by  reason  of  the  direction 
for  a  division,  be  subjected  to  a  different  rule  from  that  to  which 
the  entirety  of  the  residue,  if  it  had  not  been  thus  divided,  would 
clearly  have  been  subjected.  My  Lords,  there  is  no  substance  in 
any  such  distinction.    The  rules  which  are  applicable  to  the  gift 
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of  the  entirety  of  the  residue  will  be  applicable  to  the  gift  of  an 
undivided  part  of  the  residue.  There  cannot  be  a  possibility  of 
any  distinction  being  introduced  which  should  prohibit  tlie  rule 
that  clearly  applies  to  the  whole  being  applied  to  a  portion,  or  part 
of  the  residue. 

But  then  we  have  been  told  that  this  matter  in  truth  is  governed 
by  authority,  and  that  the  conclusion  at  which  the  learned  Vice- 
chancellor  arrived  is  not  a  conclusion  consistent  with  that  author- 
ity. And  the  authority  that  has  been  quoted  for  the  purpose  of 
the  argument  is  the  case  of  Sbpkins  v.  HophinB^  decided  at  the 
Bolls,  I  think  about  the  year  1738,  and  afterwards  decided  in  the 
Court  of  Appeal  in  1739.  That  was  the  case  of  a  gift  and  devise 
of  real  estate  —  an  executory  limitation,  and  a  direction  for  the 
residue  of  the  personal  estate  to  be  invested  in  land,  to  be  settled 
to  the  same  uses.  It  was  held,  and  very  rightly  held,  that  during 
the  period  of  time  in  which  the  estate  is  in  suspense  between  the 
death  of  the  testator  and  the  arising  of  the  executory  use,  the 
rents  and  profits  of  necessity  descended  to  the  heir.  And  that 
proceeded  upon  the  rule  of  law  which  I  have  mentioned.  But 
with  regard  to  the  personal  estate,  the  decree  was  governed  by  an 
error  which  then  prevailed,  and  that  error  was  of  this  nature, 
holding  that  personal  property  directed  to  be  converted  into 
realty  was  converted  for  *  all  purposes  whatsoever,  not  only  *  667 
the  purposes  of  the  will,  but  the  purposes  of  ownership  in 
every  form,  and  by  every  title.  And  accordingly  it  was  held  that 
that  conversion  would  operate  for  the  benefit  of  the  heir,  although 
the  heir  claims  in  default  of  disposition  in  consequence  of  there 
being  no  direction  given  by  the  will,*  and  cannot  by  any  possibility 
be  made  to  claim  under  the  will. 

My  Lords,  that  prevalent  error  was  not  corrected  until  the  de- 
cision of  the  case  of  Ackroyd  v.  Smithaonj^  which  decided  a  point, 
that  of  necessity  involved  this  as  its  consequence,  that  conversion 
must  be  considered  in  all  cases  to  be  directed  for  the  purposes  of 
the  will,  and  is  limited  by  the  purposes  and  exigencies  of  the  will. 
If  therefore  the  real  estate  be  directed  to  be  sold,  with  a  view  to  a 
disposition  made  by  a  will,  and  that  disposition  fails,  although  the 
real  estate  has  de  facto  been  sold,  yet  the  proceeds  will  retain  the 
quality  of  real  estate  for  the  purpose  of  ascertaining  the  owner- 
ship, that  is  the  title  of  the  heir ;  although  it  is  true  that  when 

^  1  Brown,  Ch.  503. 
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you  pay  it  over  to  the  heir,  in  the  hands  of  the  heir  it  has  the 
character  of  money,  and  no  longer  the  character  of  real  estate. 
So,  in  like  manner,  if  money  is  directed  to  be  invested  in  land,  and 
the  land  is  disposed  of  by  the  will,  and  the  money  is  so  invested, 
but  the  disposition  fails,  the  investment  thus  made  for  the  pur- 
poses of  the  will  has  no  effect  in  altering  the  quality  of  the  prop- 
erty ;  but  the  property,  even  in  the  shape  of  lands,  retains  its 
pristine  and  original  quality  of  personal  estate,  for  the  purpose  of 
determining  the  ownership.  These  are  simple  cardinal  principles 
with  which  we  are  all  familiar.  That  last  principle  to  which 
*  668  I  have  adverted  had  not  been  followed  *  at  the  time  of  the 
decision  of  the  case  of  Hopkins  v.  Sbpkins^  in  1739,  nor  was 
it  distinctly  recognised  until,  I  think,  the  year  1780,  when  the  case 
of  Ackroyd  v.  Smithson  was  decided.  The  case  of  JBopkins  v. 
JSopkins  therefore  belongs  to  a  period  of  time  when  a  notion  pre- 
vailed, the  fallacy  of  which  has  since  been  ascertained.  And, 
therefore,  the  case  of  Sopkins  v.  Hopkins  could  not  be  cited  with 
any  effect  in  order  to  influence  the  determination  of  the  case  now 
at  the  bar. 

My  Lords,  I  am  not  aware  that  there  was  any  other  ground  re- 
lied upon  in  the  argument  which  has  been  addressed  to  your 
Lordships,  except  that  to  which  I  have  already  adverted,  namely, 
that  the  residue  from  and  after  the  time  when  it  is  to  be  invested, 
and  when  it  is  to  be  divided,  ceases  to  retain  the  character  of  resi- 
due, so  as  that  the  bequest  of  the  principal  will  carry  with  it  the 
accessory,  namely,  the  accruing  income.  For  that  position  there 
is  neither  reason  nor  authority  ;  and  I  think,  therefore,  that  your 
Lordships  will  agree  with  mOj  that  it  is  one  on  which  we  ought  not 
to  rest  any  such  distinction,  nor  to  depart  from  the  simple  rules 
which  are  clearly  applicable  to  a  gift  of  the  residue,  and  which 
cannot  be  inapplicable  to  such  a  gift  merely  because  that  residue  is 
given  in  shares,  instead  of  being  given  in  an  entire  form.  I  think, 
for  the  reasons  I  have  stated,  that  the  case  of  Hopkins  v.  Hopkins 
forms  no  authority,  and,  therefore,  I  think  that  the  decision  of  the 
Vice-Chancellor  imquestionably  is  quite  right,  although  in  particu- 
lar details  it  may  be  wrong.  Because  (as  has  been  already  ob- 
served), the  operation  of  the  decree  directing  the  investment  of 
the  corpus  of  the  personal  estate,  and  of  the  accruing  income 
thereof,  until  a  child  shall  come  into  esse^  who  shall  become  en- 
titled  under  the  limitations   of  the   estate  so  directed    to  be 
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purchased,  is  a  provision  that  may,  by  *  possibility,  enure  *  669 
beyond  the  period  of  time  allowed  by  the  Thellusson  Act  for 
accumulations.  With  that  formal  addition,  therefore,  made  to  the 
decree,  I  trust  that  your  Lordships  will  be  of  opinion  that  the 
Vice-Chancellor  was  quite  right,  and  that  the  decree  ought  to  be 
affirmed.  But  probably  your  Lordships  will  think  that  as  there 
has  been  a  necessary  correction  in  the  decree,  and  having  regard 
also  to  the  nature  of  the  subject,  the  costs  of  the  appeal  may  with 
propriety  be  allowed  to  both  parties  out  of  the  estate. 

Lord  Cranworth.  —  My  Lords,  the  appellant  in  this  case 
claims  certain  interim  rents  and  interests  as  being  entitled  to 
them  as  the  next  of  kin  of  the  testator.  If  she  is  so  entitled, 
it  can  only  be  because  this  was  part  of  the  testator's  personal 
estate.  But  if  it  was  part  of  the  testator's  personal  estate,  it  is  in 
express  words  given  by  the  will.  None  of  the  authorities  referred 
to  appears  to  me  to  touch  this  case,  because  if  it  is  to  be  taken 
that  if  there  had  been  a  direction  to  invest  the  whole,  that  would 
have*  necessarily  carried  the  whole  interim  profits.  I  can  see 
no  sort  of  distinction  arising  from  the  fact  that  this  residue  is 
to  be  divided  into  certain  proportions,  namely,  two  thirds  and 
one  third. 

There  is  one  observation  that  occurs  to  me  as  desirable  to  make, 
though  it  is  scarcely  necessary  to  add  any  thing  to  what  has  fallen 
from  the  Lord  Chancellor.  I  think  that  the  reason  why  the  same 
rule  was  not  applied  to  real  estate,  depends  mainly  on  the  ground 
referred  to  by  the  Lord  Chancellor  ;  but  there  is  another  circum- 
stance which  is  always  to  be  considered,  namely,  that  up  to  a  very 
recent  period  there  was  no  such  thing  as  a  residuary  devise 
of  real  estate.  A  man  might  say,  after  giving  his  *  estate  *  670 
Whiteacre,  and  his  estate  Blackacre,  "  I  give  all  the  residue 
of  my  real  estate  "  ;  but  that  was  in  truth  only  a  specific  devise  of 
any  other  estates  he  had  at  the  time  of  making  the  will ;  because 
we  know  that  up  to  a  recent  date  the  real  estate  could  not  bo 
given  unless  it  was  real  estate  of  which  the  testator  was  seised  at 
the  time.  That  may  have  operated  to  create  the  distinction ;  but 
whether  that  did  or  did  not  form  any  part  of  the  ground  of  the 
distinction,  the  distinction  itself  is  well  established.  Hero  the 
rule  that  the  personal  estate  carries  with  it  all  accretions  must 
prevail,  and,  therefore,  the  consequence  is,  that  the  decree  of  the 
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Vice-Chaucellor  appears  to  me  to  be  perfectly  correct,  except  as  to 
the  point  which  has  been  mentioned. 

Lord  Chelmsford  entirely  concurred. 

Mr.  Qiffard.  —  My  Lords,  this  is  only  a  partial  appeal  from  the 
decree.  There  are  parties  who  are  perhaps  not  quite  so  well 
satisfied  as  to  the  other  part  of  the  decree.  Therefore,  perhaps,  it 
would  be  better  that  the  decree  should  be  affirmed  so  far  only  as  it 
has  been  appealed  against.  •  That  will  leave  it  open  to  the  other 
parties. 

Lord  Cran worth.  —  All  the  parties  have  been  served. 

Mr.  Bolt,  —  The  trustees  represent  the  interests  of  unborn 
children. 

The  Lord  Chancellor.  —  I  think  what  is  proposed  would  be  a 
vicious  precedent,  because  the  object  of  an  appeal  being  served  on 
all  parties,  is  to  bring  in  for  one  hearing  and  one  consideration  all 
the  objections  to  the  decree  ;  and  it  not  being  suggested  that  there 
are  parties  who  have  come  into  eae  since  the  decree,  I  hope  that 
your  Lordships  will  not  adopt  the  form  which  is  suggested. 

*  671       *  Lord  Cranworth  and  Lord  Chelmsford  concurred. 

It  was  afterwards  ordered  and  adjudged,  that  the  decree  of  the 
27th  May,  1863,  be  affirmed,  with  the  following  variations,  viz. 
after  the  words  ^^  arising  from  such  two  third  parts,"  insert  the 
following  words,  "  until  the"  expiration  of  a  period  of  twenty-one 
years  from  the  death  of  the  testator,  or  " ;  and  also  after  the  words 
''  conveyed  to  the  uses  therein  mentioned,"  insert  the  following 
words,  ^^  which  shall  first  happen " ;  and  also  after  the  words 
"residuary  personal  estate,"  and  before  the  words  "and  it  is 
ordered,"  insert  the  following  declaration,  viz.  "  and  it  is  de- 
clared, that  if,  under  the  directions  aforesaid,  the  accumulation 
shall  be  continued  for  twenty-one  years  from  the  testator's  decease, 
then  at  the  expiration  of  that  term  the  appellant,  Amelia  Countess 
of  Bectiye,  as  the  next  of  kin  of  the  testator,  her  executors  or  ad- 
ministrators, and  as  residuary  legatee  of  the  testator's  widow,  will 
become  entitled  to  the  interim  income  of  the  aforesaid  two  third 
parts  of  the  residuary  personal  estate,  and  of  the  accumulations 
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thereof,  until  some  person  shall  become  entitled  in  possession 
under  the  limitations  of  the  will  as  aforesaid."  That  the  costs  of 
all  parties  to  the  appeal  (such  costs  to  be  taxed  as  between  solici- 
tor and  client)  be  paid  out  of  the  said  testator's  general  personal 
estate ;  and  that  the  cause  be  remitted  with  these  variations,  &c. 

Lords'  Journals,  4th  March,  1864. 
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1864.    March  7. 

Sir  George  Rose  and  others,  AppellantB. 
John  W.  Watson,  Clerk,  ItespandenL 

Ustatey  Sale  of.     Payment  of  Principal  and  Interest,     Purchaser, 

Lien.     Mortgage. 

Under  a  contract  for  the  porchase  of  an  estate  where  the  money  is  to  be  paid  in 
portions,  every  payment  is  a  part  performance  of  the  contract  by  the  vendee, 
and  in  equity  transfers  to  him  a  corresponding  portion  of  the  estate. 

A  mortgage  made  subsequent  to  a  contract  for  the  sale  of  an  estate  conveys  to 
the  mortgagees  only  that  which  the  vendor  is  entitled  to  under  that  contract 
If  the  mortgagee  gives  no  notice  of  an  intention  to  interfere  with  the  contract, 
its  stipulations  remain  as  before,  and  affect  the  mortgagee  as  they  would  have 
affected  the  mortgagor. 

The  owner  of  an  estate,  part  of  which  was  then  subject  to  a  contract  for  sale, 
executed  a  mortgage  upon  it.  The  mortgagee  gave  to  the  vendee  notice  of 
the  fact  of  the  mortgage,  but  in  all  other  respects  lefc  matters  as  they  were  be- 
fore the  mortgage.  The  vendee  was  bound  by  his  contract  to  pay  certain 
sums  at  stated  intervals,  together  with  interest  on  all  that  remained  unpaid. 
He  made  several  of  these  payments,  but  at  length  declined  to  complete  the 
purchase,  on  the  grounds  that  the  representations  on  which  he  had  been  in- 
duced to  enter  into  the  contract  for  purchase  were  unfulfilled :  — 

Held  (these  representations  having  been  previously  adjudged  to  be  sufficient  to 
absolve  him  from  liability  to  specific  performance),  that  he  was  entitled,  so  far 
as  the  payments  extended,  to  claim  a  lien  on  the  estate  for  their  amount,  and 
to  enforce  that  claim  against  the  assignees  of  the  vendor. 

In  May,  1845,  William  Potter,  who  was  seised  of  an  estate  in 
fee  simple  in  certain  land  in  the  townships  of  Claugfiton-cum- 
Grange  and  Birkenhead,  in  the  county  of  Chester,  entered  into  an 
agreement  with  Richard  and  Henry  Watson  (now  represented  by 
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the  respondent)  to  sell  them  a  portion  of  the  land  for  the  sum  of 

8295/.,  which  sum  was  to  be  paid  in  the  following  manner :  8291. 

on  the  execution  of  the  agreement,  and  the  remainder, 

•  673    •  7466Z.,  on  the  1st  May,  1848,  with  interest  thereon  in  the 

mean  time  at  the  rate  of  five  per  cent,  on  the  1st  May  and 
1st  November  of  each  year.  He  sold  other  portions  of  the  same 
estate  to  other  persons,  and  among  the  rest  to  one  Arthur  Acheson 
Dobbs.  The  Watsons  afterwards  purchased  Dobbs's  interest.  On 
the  15th  August,  1845,  Potter  mortgaged  the  whole  of  the  estate 
to  the  Legal  and  General  Life  Assurance  Society  for  40,000/.  On 
the  19th  March,  1846,  notice  of  tliis  mortgage  was  given  to  the 
Watsons.  In  the  month  of  April,  1848,  Potter  was  declared  a 
bankrupt,  and  assignees  of  his  estate  were  appointed.  On  the  15th 
April,  1848,  the  Watsons  gave  notice  to  the  society  of  their  con- 
tract of  purchase  from  Dobbs,  and  that  they  Iiad  paid  Dobbs  all 
that  ho  was  entitled  to  receive  to  his  own  use,  leaving  only  so 
much  as  was  payable  to  Potter,  and  that  the  said  several  contracts 
had  been  entered  into  with  Potter,  upon  a  representation  by  the 
agent  of  Potter  that  a  plan  produced  by  him,  and  which  contem- 
plated the  laying  out  of  the  whole  of  the  estate,  and  the  building 
of  a  church  in  the  centre,  immediately  contiguous  to  the  lots  so 
purchased,  should  .be  carried  into  execution ;  that  this  had  not 
been  done,  that  thereby  the  value  of  the  land  had  been  materially 
affected,  and  that  the  Watsons  were  entitled  to  treat  the  agreement 
as  void,  on  account  of  such  unfulfilled  representations,  and  they 
claimed  to  have  a  conveyance  of  the  land  they  had  purchased  from 
Dobbs,  in  satisfaction  pro  tanto  of  the  purchase  money  they  had 
paid  him. 

On  the  2d  September,  1848,  the  society  gave  notice  to  the  Wat- 
sons, declining  to  admit  this  claim.   On  the  1st  November,  1848,  the 
Watsons  gave  notice  to  the  society  that  they  rescinded  their  two 
contracts  with  Potter  and  with  Dobbs. 

*  674        *  On  the  1st  May,  1849,  the  assignees  under  the  bank- 

ruptcy filed  a  bill  against  the  Watsons  for  specific  perform- 
ance of  these  contracts,  and  the  Watsons  having  put  in  their  an- 
swer, the  cause,  under  the  name  of  Myers  v.  Watson^  came  on  for 
hearing  before  Vice-Ohancellor  Lord  Cran worth,  who,  on  tlie 
ground  of  the  representations,  which  he  deemed  material  in 
the  matter  of  the  contract,  dismissed  the  bill.^      In  August^ 

>  1  Sim.  N.  S.  528. 
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1851,  the  Watsons  applied  for  a  return  of  their  deposits,  which 
application  was  not  complied  with.  The  trustees  of  the  societj 
then  instituted  a  suit  for  foreclosure  of  the  equity  of  redemption 
under  their  mortgage.  A  decree  of  foreclosure  was  made  in  De- 
cember, 1851.  The  two  Watsons  died,  and  the  respondent  became 
their  representative.  In  December,  1861,  the  respondent  filed  his 
bill  against  the  appellants,  who  represent  the  interests  of  Potter 
and  of  the  society,  setting  forth  the  contracts  of  purchase,  which 
he  alleged  to  have  been  entered  into  in  consequence  of  representa- 
tions made  to  the  Watsons  as  to  the  laying  out  of  the  streets,  and 
the  building  of  the  church,  <fec.  ;  that  they  had  regularly  paid  the 
interest  on  the  unpaid  purchase  money,  according  to  the  terms  of 
the  contracts ;  that  the  mortgagees  were  aware  of  these  facts  be- 
fore the  mortgage,  and  took  it  with  full  notice  thereof ;  that  no 
steps  had  been  taken  to  carry  the  said  representations  into  effect, 
but  that  the  land  was  precisely  in  the  same  state  as  it  was  when 
the  decree  was  pronounced  in  Myen  v.  Watson^  and  the  respondent 
claimed  repayment  of  the  sum  of  829/.,  and  of  the  further  sum  of 
746Z.  12s.  which  had  been  paid  as  interest  on  the  unpaid  residue  of 
the  purchase  money,  amounting  in  the  whole  to  1575/.  12«., 
in  respect  of  which  (and  of  the  interest  *  due  thereon  to  *  676 
hini)  he  claimed  a  lien  on  the  estate.  Answers  having 
been  put  in,  the  cause  came  on  for  hearing  on  the  30th  July,  1862, 
before  Vice-Chancellor  Kindersley,  who  pronounced  a  decree  in 
accordance  with  the  prayer  of  the  bill.  This  was  an  appeal  against 
that  decree. 

The  Attorney- General  (^Sir  B.  Palmer)  and  Mr.  Baily  (Mr. 
Little  was  with  them),  for  the  appellants.  —  Under  the  circum- 
stances which  exist  in  this  case,  there  can  be  no  lien  claimed  by 
the  respondent.  The  Watsons  had  repudiated  the  contract,  and 
resisted  a  bill  for  specific  performance  of  it,  Myers  v.  Watson}  The 
respondent  who  now  represents  them,  cannot  at  once  refuse  to  per- 
form a  contract,  and  yet  claim  a  lien  under  it ;  Dinn  v.  Orant^ 
where  it  was  held  that  tliough  the  purchaser  there  would  have 
been  entitled  to  a  lien  for  moneys  advanced,  if  the  contract  had 
failed  through  the  vendor's  default,  yet  that  as  the  purchaser  him- 
self had  abandoned  it,  he  was  not  entitled  to  any  lien.  That  case 
ought  to  govern  the  present.    The  purchaser  here  may  have  all 

*  1  Sim.  N.  S.  623.  «  5  De  G.  &  8.  461. 
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that  the  contract  gives  him,  but  he  is  not  entitled  to  ask  for 
more. 

Though  the  claim  of  lien  had  been  mentioned  in  some  previous 
cases,  the  first  in  which  the  general  subject  was  discussed  was  that 
of  WytheB  V.  Lee^  a  case  decided,  like  the  present,  by  Vice-Chan- 
cellor  Einderslej.  There  the  vendor  was  a  mortgagee  for  himself, 
and  in  trust  for  other  persons.  The  proposed  sale  was  under  a 
power  contained  in  the  mortgage  deed.  Money  had  been  paid 
under  the  contract  of  sale ;  the  contract  was  not  completed, 

*  676    *  and  the  vendee  sought  to  obtain  repayment  of  his  deposit. 

All  that  was  the^n  decided  was,  that  the  bill  was  not  de- 
murrable. That  is  not  an  authority  for  the  present  decision, 
which  is  pronounced  in  the  cause  itself.  The  origin  of  the  notion 
of  a  lien  in  such  a  case  seems  to  have  arisen  from  a  dictum  of  Sir 
T.  Clarke  in  Burgees  v.  WheaU^  but  that  dictum  really  applies 
only  to  a  case  where  there  is  a  contract  which  had  made  the  land 
the  property  of  the  purchaser,  and  the  money  that  of  the  vendor, 
and  where,  therefore,  specific  performance  would  be  decreed. 
Lord  St.  Leonards,  at  one  time,  appeared  to  dissent  from  this  doc- 
trine,^ but  since  the  decision  in  Wythes  v.  Lee,  seems  to  have 
assented  to  it.^  But  even  this  later  passage  of  his  Lordship's  work 
does  not  go  the  length  necessary  for  supporting  the  present  de^ 
cision,  for  here  the  lien  is  claimed  not  in  respect  of  any  thing 
arising  upon  the  contract,  but  in  respect  of  something  collateral  to 
it.  The  principle  of  lien,  if  it  applies  at  all,  applies  only  where 
the  land  is  held  on  such  an  infirm  title  by  the  vendor  that  the  pur- 
chaser is  not  bound  to  accept  it,  but  not  to  a  case  like  the  present, 
where  the  purchaser  refuses  to  complete,  not  on  account  of  the  in- 
firmity of  the  title,  but  of  collateral  matter,  so  that  a  Court  of 
equity  cannot  interfere  to  enforce  performance  of  the  contract, 
but  leaves  the  vendor  to  his  remedy  at  law.  Tliis  subject  was  fully 
considered  by  Lord  Eldon  in  Townshend  v.  Stangroomf  where  he 
held  that,  under  circumstances  similar  to  those  which  exist  in  the 
present  case,  the  whole  agreement  must  be  taken  together  and 

completely  executed,  or  entirely  abandoned.    The  represen- 

*  677    tations  here  alleged  to  be  made  *  were  not  representations 

of  a  fact,  but  of  an  intention,  of  something  which  the  party 

»  3  Drewry,  896.  *  Sugd.  V.  &  P.  13  ed.  245,  n. 

•  1  W.  BI.  128,  160;  1  Eden,  177,  211.  •  6  Vea.  32S, 

•  Sugd.  V.  &  P.  224. 
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did  or  did  not  intend  to  do ;  the  distinction  between  these  things 
is  clearly  established  in  the  case  of  Jorden  v,  Monet/.^  Represen- 
tations even  by  plans  do  not  form  part  of  a  contract,  S^ire  v. 
Campbell.^  The  appellants  here  can  only  be  treated  as  aware  of 
these  representations  by  being  supposed  to  have  constructive  notice 
of  them.  In  cases  like  the  present,  the  doctrine  of  constructive 
notice  was  declared  by  Lord  Cranworth  in  Ware  v.  Lord  Egmont^ 
and  by  Lord  Chelmsford  in  Montefiore  v.  Browne^  most  inexpedient 
to  be  extended. 

In  this  case,  when  the  directors  of  the  insurance  company  lent 
the  money  on  mortgage,  they  gave  notice  of  it  to  the  Watsons. 
In  JSbpkinson  v.  Jtolt,^  this  House  determined  that  notice  to  a  first 
mortgagee  of  the  execution  of  a  second  mortgage  prevented  the 
first  from  obtaining  a  .priority  in  respect  of  advances  to  which  he 
would  have  been  entitled  but  for  that  notice.  The  principle  of 
that  case  must  be  applied  here.  All  the  payments  made  by  the 
Watsons  after  the  notice  must  be  taken  as  affected  by  it.  They 
cannot  form  a  ground  of  lien.  It  is  too  late  now  to  make  such  a 
claim. 

Then  as  to  interest.  The  Vice-Chancellor  gave  interest  on  the 
whole  of  the  sums  paid,  whether  as  interest  or  principal.  There 
is  a  distinction  as  to  lien  between  the  case  of  a  vendor  and  a 
vendee.  The  lien  of  the  vendor  depends  on  the  contract ;  the 
lieu  of  the  vendee  can  only  arise  when  the  contract  has  been 
destroyed.  These  sums  of  interest  are  not  part  of  the  pur- 
chase, and  when  paid,  do  not  represent  *  the  corpus  of  the  *  678 
estate.  If  they  had  not  been  paid,  the  vendor  would  have 
had  no  lien  in  respect  of  them,  nor  can  a  purchaser  have,  in  that 
respect,  a  better  title  by  lien  than  would  belong  to  the  vendor. 


Sir  H.  M,  Cairns  and  Mr.  C,  Hallj  for  the  respondent,  were  not 
called  on. 

The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  we 
have  listened  with  great  attention  to  the  elaborate  arguments  of 
the  learned  counsel  on  behalf  of  the  appellant,  but  I  think  that 
your  Lordships  will  agree  with  me  that  the  case  is  determinable 

M  H.  L.  Cas.  185,  214,  215.  *  4  De  G.,  M.  &  G.  478. 

<  1  Mylne  &  G.  459.  «  7  H.  L.  Gas.  262. 

*  9  H.  L.  Gaa.  514.    And  see  BoldiDg  v.  Lane,  1  De  G.,  J.  &  S.  122. 
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hj  principles  which  are  very  simple  and  very  clear,  and  which 
have  long  been  established  in  the  Courts. 

When  the  owner  of  an  estate  contracts  with  a  purchaser  for  the 
immediate  sale  of  it,  the  ownership  of  the  estate  is,  in  equity, 

.  transferred  by  that  contract.  Where  the  contract  undoubtedly  is 
an  executory  contract,  in  this  sense,  namely,  that  the  ownership 
of  the  estate  is  transferred,  subject  to  the  payment  of  the  purchase 
money,  every  portion  of  the  purchase  money  paid  in  pursuance  of 
that  contract  is  a  part  performance  and  execution  of  the  contract, 
and,  to  the  extent  of  the  purchase  money  so  paid,  does,  in  equity, 
finally  transfer  to  the  purchaser  the  ownership  of  a  corresponding 
portion  of  the  estate. 

My  Lords,  that  being  so,  we  have  only  to  inquire  under  the 
terms  of  the  present  contract  whether  the  sums  of  money  paid  by 
the  respondent  were,  or  were  not,  paid  in  pursuance  of  that  con- 
tract. About  that,  my  Lords,  there  is  no  controversy  whatever. 
They  were  band  fide  payments  made  by  the  respondent,  in  con- 
formity with  the  contract  which  required  such  payments  to 
*  679  be  made  in  part  of  the  purchase  money  ;  and  *  they  were 
accepted  by  the  vendor  as  portions  of  that  purchase  money. 
In  conformity,  therefore,  with  every  principle,  the  purchaser  pay- 
ing the  money  acquired  an  interest  in  the  estate  by  force  of  the 
contract  and  of  that  part  performance  of  the  contract,  namely,  the 
payment  of  that  portion  of  the  purchase  money. 

Then,  my  Lords,  if  that  contract  fails,  and  the  failure  is  not  to 
be  attributed  to  any  misconduct  or  default  on  the  part  of  the  pur- 
chaser, the  obvious  question  arises.  Is  the  purchaser  to  be  de- 
prived of  the  interest  in  the  estate  which  he  has  acquired  by  that 

.  band  fide  payment?    And  yet,  my  Lords,  that  he  ought  to  be  so 
deprived  is  the  whole  controversy  of  the  appellants  at  your  bar. 

It  cannot  be  contested  in  this  case  that  although  the  contract 
has  failed  of  being  performed  completely,  that  failure  of  perform- 
ance is  attributable  entirely  to  the  vendor.  It  is  attributable  to 
his  misconduct  in  having  accompanied  the  contract  by  representa- 
tions which  were  the  inducement  to  the  purchaser  to  enter  into  it, 
and  which  representations  he  is  unable  to  fulfil.  It  is  res  judicata 
in  the  Court  of  Chancery,  by  the  decision  of  one  of  your  Lord- 
ships, when  Vice- Chancellor,  that  to  that  failure  on  the  part  of 

•  the  vendor  is  the  non-performance  of  this  contract  to  be  attributed. 
But,  my  Lords,  it  has  been  contended  at  the  bar  in  words,  that 
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the  contract  has  been  rejected  by  the  purchaser,  and  that  therefore 
the  purchaser  ought  not  to  have  the  benefit  of  lien,  that  is,  of  that 
partial  ownership,  that  interest  in  the  estate  which  is  due  to  the 
purchase  money  which  he  has  paid.  It  is  quite  a  mistake  and  a 
misapplication  of  the  word  to  say  that  the  purchaser  has  rejected  * 
the  contract,  or  put  an  end  to  the  contract.  The  purchaser 
would  have  been  willing  to  perform  the  contract  if  the 
•vendor  had  performed  those  things  which,  in  good  faith,  *680 
he  was  bound  to  do.  And  it  is  impossible  to  say,  with  any 
truth  or  accuracy  of  expression,  that  the  purchaser  has  repudiated 
the  contract,  because  the  vendor  has  failed  to  redeem  his  own 
promises  to  which  he  had  pledged  his  faith,  and  in  dependence 
upon  which  the  purchaser  entered  into  the  contract.  It  only 
gives,  in  point  of  fact,  an  additional  ground  of  complaint  to  the 
purchaser,  that  he  cannot  obtain  the  estate  that  he  contracted  for, 
and  that,  being  unable  to  obtain  it  by  reason  of  the  failure  of  the 
vendor,  the  loss  to  him  is  attempted  to  be  aggravated  by  its  being 
sought  to  deprive  him  of  the  only  means  of  acquiring  the  repay- 
ment of  his  money  (the  vendor  having  become  bankrupt),  namely, 
by  following  the  interest  which  in  respect  of  that  payment  of  money 
he  had  acquired  in  the  estate. 

In  all  reason  and  justice,  therefore,  and  in  all  principle,  it  is  im- 
possible to  find  any  thing  to  countenance  this  attempt  on  the  part 
of  the  assignees  of  the  vendor  (for  the  present  appellants  stand  in 
the'  shoes  of  the  vendor)  to  deprive  the  purchaser  of  the  lien 
which  he  has  upon  the  estate. 

Having  thus  adverted  in  a  few  words  to  the  principal  topics 
which  have  been  urged  at.  the  bar,  I  may  refer  also,  in  a  few 
words,  to  the  subsidiary  parts  of  the  case  which  have  been  relied  ' 
on  by  the  appellants.     And  first,  it  has  been  pressed  on  your 
attention  that  the  purchaser's  claim,  being  partly  in  respect  of 
different  sums  of  money  paid  under  the  contract  after  the  date 
of  the  notice  of  the  mortgage  given  to  the  purchaser  by  the  appel- 
lants, ought  to  be  disallowed  to  the  purchaser,  and  that  he  ought 
not  in  respect  thereof  to  be  allowed  any  lien  upon  the  es- 
tate.    I  think  that  the  appellants  are  entirely  *  precluded    *  681 
by  their  own  contract  from  advancing  any  such  argu- 
ment.   The  mortgage  to  the  appellants  being  made  subsequently 
to  the  contract  of  sale,  and,  of  course,  subject  to  that  contract, 
conveyed  to  the  appellants  only  that  which  the  vendor  was  entitled 
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to  under  that  contract  And  thej  were  content  at  the  time  to  let 
their  case  remain  upon  that  footing ;  for,  by  the  notice  which  they 
gave  to  the  purchaser,  thej  did  not  at  all  attempt  to  interfere  with 
the  contract.  Thej  left  the  purchaser  still  bound  and  liable  to 
perform  that  contract ;  and  in  conformity  with  its  terms  the  pur- 
chaser was  bound  to  pay  those  sums  of  money,  as  interest,  to  the 
Tender,  who  was  th^  assignor  of  the  present  appellants.  The  ap- 
pellants might,  if  they  had  chosen  so  to  do,  have  given  notice  to  the 
purchaser  to  pay  those  sums  of  money  to  themselves  ;  but  having 
merely  a  mortgage,  and  not  choosing  to  interfere  with  the  posses- 
sion by  the  vendor  of  the  mortgaged  property,  the  appellants  left 
the  mortgagor  in  the  ownership  of  that  property  ;  they  left  him  in 
the  possession  of  his  rights  under  the  contract,  and  they  left  the 
present  respondent  bound  of  necessity  to  continue  to  make  the 
payments  under  the  contract,  because  there  was  no  notice  on  the 
part  of  the  appellants  that  they  desired  to  interfere  with  that  con- 
tract, or  to  give  to  the  money  payable  under  that  contract  a  differ- 
ent destination  from  that  which  the  contract  assigned  to  it.  I 
think,  therefore,  my  Lords,  that  there  can  be  no  doubt  that  the 
present  respondent  was  not  only  justified,  but  in  fact  was  bound  to 
continue  to  make  the  payments  under  the  contract  which  the  con- 
tract prescribed  ;  and  those  payments  were  made  until  the  respon- 
dent found  that  the  vendor  was  not  in  a  condition  to  perform,  but 
was  altogether  unable .  to  make  good  that  which,  in  truth,  is 
regarded  in  a  Court  of  equity  as  substantially  part  of 
*  682  *  the  contract,  namely,  the  representations  which  accom- 
panied the  contract  when  it  was  made.  ' 
Now,  that  being  the  state  of  the  case,  the  other  point  upon 
which  your  Lordships  have  heard  some  argument  was,  that  no  in- 
terest ought  to  be  given  in  respect  of  those  payments  that  were  so 
made.  But,  my  Lords,  interest  is  given  in  respect  of  principal 
money  when  that  principal  money  becomes  a  lien  upon  the  estate ; 
and,  therefore,  it  is  the  same  question  repeated  again  in  a  different 
form.  If  the  payment  of  the  interest  be  a  payment  of  money  in 
performance  of  the  contract,  in  obedience  to  the  terms  of  the  con- 
tract, and  which  the  respondent  was  not  only  left  at  liberty  to  pay 
in  the  manner  in  which  he  did  pay  it,  but  which  in  truth  he  was 
compelled  to  pay  under  the  contract,  with  which  the  present 
appellants  did  not  choose  to  interfere,  then  that  money  so  paid  in 
conformity  with  the  terms  of  the  contract  was  part  of  the  purchase 
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money  under  the  contract.  It  was  money  advanced  upon  the  faith 
that  the  land,  the  subject  of  the  contract,  would  become  the  prop- 
erty of  the  respondent ;  and  being  so  paid  as  part  of  the  purchase 
money  under  the  contract,  and  being  paid  in  advance,  on  the  faith 
of  the  vendor's  performance  of  the  contract,  I  think  that  your 
Lordships  will  have  little  difficulty  in  coming  to  the  conclusion 
that  those  sums  of  money  thus  paid  formed  principal  sums,  in 
respect  of  which  there  became  a  lien  from  the  time  of  the  pay- 
ment of  them ;  in  consequence  of  the  subsequent  failure  of  the 
vendor  to  perform  the  contract,  and  becoming  such  lien,  they 
bore  fruit  consequently,  —  that  is  to  say,  they  entitled  the  per- 
son who  is  possessed  of  that  lien  to  claim  interest  in  respect  of 
them. 

My  Lords,  there  is  no  other  point,  I  think,  in  this  case ; 
because  the  question  of  time,  which  is  attempted  *  to  be  *  683 
raised  in  the  case  of  the  appellants,  has,  I  think,  been 
almost  given  up,  and  properly  given  up,  at  the  bar.  The  condition 
of  the  appellants  has  not  been  altered  at  all  during  that  period  of 
time.  The  appellants  knew  perfectly  well  at  the  commencement 
of  that  period  of  time  all  that  they  know  now.  The  appellants 
have  not  thought  fit,  during  that  period  of  time,  to  offer  in  any 
manner  to  redeem  the  respondent's  lien.  The  appellants  have 
been  content  to  let  that  which  turns  out  to  be  a  lien  remain,  with 
all  its  fruits,  up  to  the  present  time ;  and  there  is  no  ground, 
therefore,  I  apprehend,  my  Lords,  for  holding  that  the  respondent 
is  deprived  of  his  remedy  in  respect  of  that  period  of  time  which 
has  elapsed.  The  Vice-Chancellor  has,  no  doubt,  applied,  and 
very  properly  applied,  the  rule  contained  in  the  recent  statute,  that 
in  respect  of  the  interest  on  those  charges,  no  more  than  six 
months'  interest  shall  be  allowed.  With  that  the  respondent  here 
appears  to  be  content,  and  I  cannot  but  think  that  the  whole  of 
the  principles  laid  down  in  the  judgment  of  the  learned  Yice- 
Chancellor  are  sound,  and  applicable  to  the  case ;  and  that  this 
appeal,  which  certainly  does  not  stand  upon  any  other  ground 
than  one  of  purely  technical  reasoning,  and  which  has  no  merit 
in  point  of  justice,  or  in  point  of  equity,  ought  to  be  dismissed 
with  costs. 

Lord  Cranworth.  —  My  Lords,  I  concur  in  what  has  fallen  from 
my  noble  and  learned  friend  in  every  particular.    There  can  be  no 
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doubt,  I  apprehend,  that  when  a  purchaser  has  paid  his  purchase 

monej,  though  he  has  got  no  convejance,  the  vendor  becomes  a 

trustee  for  him  of  the  legal  estate,  and  he  is,  in  equity,  considered 

as  the  owner  of  tlie  estate.     When,  instead  of  paying  the 

*  684    whole  of  his  purchase  *  money,  he  pays  a  part  of  it,  it  would 

seem  to  follow,  as  a  necessary  corollary,  that,  to  the  extent 
to  which  he  has  paid  his  purchase  money,  to  that  extent  the  vendor 
is  a  trustee  for  him  ;  in  other  words,  that  he  acquires  a  lien,  ex- 
actly in  the  same  way  as  if  upon  the  payment  of  part  of  the 
purchase  money  the  vendor  had  executed  a  mortgage  to  him  of 
the  estate  to  that  extent. 

It  seems  to  me  that  that  is  founded  upon  such  solid  and  sub- 
stantial justice,  that  if  it  is  true  that  there  is  no  decision  affirming 
that  principle,  I  rejoice  that  now,  in  your  Lordships'  House,  we 
are  able  to  lay  down  a  rule  that  may  conclusively  guide  such  ques- 
tions for  the  future.  I  tliink,  however,  that  there  are  some  author- 
ities which  have  been  pointed  out  which  have  established  that  rule, 
in  principle,  if  not  in  terms.  But  I  think  it  is  unimportant  to  go 
into  that,  because  it  is  now  established,  and  will  from  hence- 
forth be  established  as  a  very  sound  principle,  founded  on  solid 
justice. 

My  Lords,  the  only  part  of  the  case  which,  I  confess,  did,  for  a 
short  time,  create  a  doubt  in  my  mind,  was  with  reference  to  the 
payments  made  after  the  mortgage.  But  I  think  that  my  noble 
and  learned  friend  has  put  the  question  quite  upon  the  proper 
footing.  When  a  man  mortgages  his  estate,  although  there  may 
be  notice  that  there  is  such  a  mortgage,  all  persons  who  are  in- 
debted to  the  mortgagor  in  any  way,  in  respect  to  that  estate,  must 
go  on  and  deal  with  all  contracts  which  have  been  entered  into 
with  the  mortgagor,  just  as  if  no  such  mortgage  bad  taken  place ; 
unless,  indeed,  the  mortgagee  having  a  right  to  interfere,  does 
interfere,  saying,  "  Pay  no  longer."  It  is  upon  this  principle  that 
tenants  are  not  only  at  liberty  to  pay,  but  are  bound  to  pay  their 
rents  to  the  mortgagor  until  the  mortgagee  interferes  to  stop 
them.    Precisely  the  same  principle  must  apply  to  any 

*  685    *  other  contract  which  exists  between  the  mortgagor  and 

third  persons.  Until  the  mortgagee  interferes,  in  conse- 
quence of  his  mortgage,  to  prevent  contracts  being  carried  on 
between  the  mortgagor  and  other  persons,  those  persons  must  deal 
with  the  mortgagor  just  as  if  no  mortgage  had  taken  place. 
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With  regard  to  the  subject  of  the  lapse  of  time,  and  the  interest, 
I  will  only  say  that  I  entirely  concur  with  my  noble  and  learned 
friend,  and  therefore  I  shall  not  trouble  your  Lordships  by  adding 
a  word  upon  that  subject. 

Decree  affirmed;  and  appeal  dismiaaed  with  costs. 

Lords'  Journals,  7th  March,  1864. 


LAUTOUR  V.  HER  MAJESTY'S  PROCTOR. 

1864.    March  8. 

Peter  A.  Lautour,  Appellant. 

Her  Majesty's  Proctor,  Respondent. 

Divorce  Court.  Adultery  after  Decree  Nisi.  20  ^  21  Vict.  c.  85. 
Qv^eerCs  Proctor  intervening.  Information  to  the  Court.  Costs. 
23  ^  24  Vict.  c.  144. 

The  29th  section  of  the  20  &  21  Vict  c.  85,  imposes  on  the  Ck>art.of  the  Judge 
Ordinary  the  obligation  to  inquire  into  any  countercharge  made  against  any 
person  petitioning  for  a  divorce. 

Adultery,  alleged  to  have  been  committed  by  the  petitioner  at  any  time  during 
the  marriage,  in  which  term  is  included  the  period  between  a  decree  for  a  di- 
vorce a  mensa  et  thoro  and  the  actual  dissolution  of  the  marriage,  is  a  couuter- 
charge  into  which  the  Court  is  so  bound  to  inquire. 

If  such  adultery  has  been  committed  between  the  time  when  a  decree  for  a  di- 
vorce a  mensa  et  thoroj  under  the  old  law,  was  pronounced,  and  the  time  when 
a  petition  under  the  20  &  21  Vict.  c.  85,  was  presented,  praying  for  a  dissolu- 
tion of  the  marriage,  the  Judge  Ordinary,  on  being  duly  informed  thereof,  is 
"  not  bound  "  under  the  3 1st  section  of  the  statute  to  dissolve  the  marriage. 

Quare,  whether  he  may  in  his  discretion,  dissolve  it  ? 

The  23  &  24  Vict  c.  144,  §  7,  enables  any  one  of  the  public  to  give  to  the  Court 
of  the  Judge  Ordinary,  between  the  decree  Nisi  and  the  decree  absolute  for  a 
divorce,  information  to  relieve  it  from  being  misled  on  the  subject  of  a 
divorce  petition.  That  section  confers  on  *the  Queen's  Proctor  the  *686 
power  to  intervene  in  a  case  of  collusion,  but  in  that  alone,  and,  except 
in  such  a  case,  if  he  takes  any  proceedings  in  a  suit  for  divorce,  he  appears 
only  as  one  of  the  public  giving  information  to  the  Court,  and  under  such  cir- 
cumstances the  Court  has  no  power  to  award  him  costs.* 

^  Gipps  V.  Gipps,  11  H.  L.  Cas.  11. 
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In  September,  1826,  the  appellant,  then  a  Colonel,  now  a  Gen- 
eral in  the  army,  was  married  in  England  to  Une  Cameron  Barclay 
Jones.  They  lived  together  for  some  years  in  England,  and  in 
June,  1832,  a  daughter  was  born.  They  went  together  to  Boulogne 
in  that  year,  and  the  appellant  was  there  imprisoned  for  debt.  In 
the  same  prison  was  a  person  named  George  Miles  Weston.  Mrs. 
Lautour  constantly  visited  her  husband  in  prison,  became  ac- 
quainted with  Weston,  who  obtained  his  discharge  earlier  than  her 
husband,  and  on  the  5th  November,  1832,  she  eloped  with  him. 
The  appellant  was  not  released  till  some  time  in  1833.  In  Janu- 
ary,  1834,  having  succeeded  in  serving  Weston  with  process,  the 
plaintiff  brought  an  action  of  crim.  con.  against  him.  This  action 
was  tried  on  the  24th  June,  1834,  before  Lord  Chief  Justice  Tin- 
dal,  and  a  verdict  was  given  for  the  plaintiff  with  1500Z.  damages. 
In  August,  1886,  proceedings  were  instituted  in  the  Ecclesiastical 
Court,  and  on  the  28th  June,  1838,  a  decree  of  divorce  a  mensa  et 
thoro  was  pronounced.  The  appellant  had  never  since  been  in 
circumstances  which  enabled  him  to  proceed  in  Parliament  for  a 
divorce.  In  April,  1859,  the  appellant  presented  to  the  Divorce 
Court  a  petition  under  the  20  &  21  Yict.  c.  85,  praying  for  a  di- 
vorce. Mrs.  Lautour  and  Weston  were  served  with  this  petition, 
but  neither  of  them  filed  an  answer.  In  April,  1861,  the  case  was 
tried  on^affidavits,  and  a  decree  Nisi  for  the  dissolution  of  the  mar- 
riage was  pronounced. 

On  the  6th  June,  1861,  her  Majesty's  Proctor  filed  a 
*  687  *  plea  in  intervention,  to  show  cause  against  making  the 
decree  absolute,  and  alleged,  1.  ^'  That  the  petitioner  has 
been  acting  in  collusion  with  the  respondent  for  the  purpose  of  ob- 
taining a  divorce  contrary  to  the  justice  of  the  case.  2.  That 
divers  material  facts  respecting  the  conduct  of  the  petitioner  and 
the  respondent  have  not  been  brought  before  the  Court.  3.  That 
at  the  time  when  the  petitioner  presented  his  petition  for  the  dis- 
solution of  his  marriage,  he  was,  and  had  been  for  about  twenty- 
five  years  prior  thereto,  cohabiting  with  a  female  other  than  the 
respondent,  and  habitually  committing  adultery  with  her  at  divers 
places  (naming  them),  and  that  they  were  still  cohabiting  as  man 
and  wife."  The  plea  concluded  in  the  usual  manner  with  a  prayer 
to  the  Court  to  refuse  the  rule  absolute,  to  dismiss  the  petition,  and 
to  condemn  the  petitioner  in  the  costs  arising  from  the  interven- 
tion.   Particulars  of  the  plea  were  afterwards  ordered,  and  were 
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in  form  given,  and  in  October,  1861,  her  Majesty's  Proctor  filed 
affidavits  in  support  of  the  charge  of  adultery,  but  did  not  file  any 
affidavit  in  support  of  the  charge  of  collusion.  No  affidavits  were 
filed  in  answer.  Counsel  were  heard  on  both  sides,  and  on  the 
19th  November,  1861,  Sir  Cresswell  Cresswell,  the  Judge  Ordinary, 
pronounced  a  decree  rescinding  the  decree  Nisi,  dismissing  the 
petition,  and  directing  the  appellant  to  pay  costs  to  the  Queen's 
Proctor.    This  was  an  appeal  against  that  decree.^ 

'  The  following  sections  of  statutes  were  referred  to  in  the  ailment  and  judg- 
ment :  — 

20  &  21  Vict.  c.  85,  §  22.  In  all  suits  and  proceedings  other  than  proceedings 
to  dissolve  anjr  marriage,  the  Court  shall  proceed  and  give  relief  on  principles 
and  rules  which,  in  the  opinion  of  the  Court,  shall  be,  as  nearly  as  may  be,  con- 
formable to  those  on  which  the  Ecclesiastical  Courts  have  heretofore  given  relief, 
but  subject  to  the  provisions  of  this  Act 

Section  29.  Upon  any  such  petition  for  the  dissolution  of  marriage  it  shall  be 
the  duty  of  the  Court  to  satisfy  itself,  so  far  as  it  reasonably  can,  not  only  as  to 
the  facts  alleged,  but  also  whether  or  no  the  petitioner  has  been  in  any  man- 
ner accessary  to,  or  conniving  at,  the  adultery,  or  has  condoned  the  same ; 
and  shall  also  inquire  into  any  countercharge  which  may  be  made  against  the 
petitioner. 

Section  SO.  In  case  the  Court,  on  the  evidence  in  relation  to  such  petition, 
shall  not  be  satisfied  that  the  alleged  adultery  has  been  committed,  or  shall  find 
that  the  petitioner  has,  during  the  marriage,  been  accessary  to  or  conniving  at 
the  adultery  of  the  other  party  to  the  marriage,  or  has  condoned  the  adultery 
complained  of,  or  that  the  petition  is  presented  or  prosecuted  in  collusion  with 
either  of  the  respondents,  then  and  in  any  of  the  said  cases  the  Court  shall  dismiss 
the  said  petition. 

Section  31.  In  case  the  Court  shall  be  satisfied  on  the  evidence  that  the 
case  of  the  petitioner  has  been  proved,  and  shall  not  find  that  the  petitioner 
has  been  in  any  manner  accessary  to  or  conniving  at  the  adultery  of  the 
other  party  to  the  marriage,  or  has  condoned  the  adultery  complained  of,  or 
that  the  petition  is  presented  or  prosecuted  in  collusion  with  either  of  the 
respondents,  then  the  Court  shall  pronounce  a  decree  declaring  such  marriage 
to  be  dissolved :  Provided  always,  that  the  Court  shall  not  be  bound  to  pro- 
nounce such  decree  if  it  shall  find  that  the  petitioner  has  during  the'  marriage 
been  guilty  of  adultery ;  or  if  the  petitioner  shall,  in  the  opinion  of  the  Court, 
have  been  guilty  of  unreasonable  delay  in  presenting  or  prosecuting  such  peti- 
tion, or  of  cruelty  towards  the  other  party  to  the  marriage,  or  of  having  deserted, 
or  wilfully  separated  himself  or  herself  from  the  other  party  before  the  adultery 
complained  of,  and  without  reasonable  excuse,  or  of  such  wilful  neglect  or  mis- 
conduct as  has  conduced  to  the  adultery. 

23  &  24  Vict  c.  144,  §  7.  Every  decree  for  a  divorce  shall,  in  the  first  in- 
stance, be  a  decree  Nisi,  not  to  be  made  absolute  till  afler  the  expiration  of  such 
time,  nor  less  than  three  months  from  the  pronouncing  thereof,  as  the  Court  shall 
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•688  *  Sir  H,  Cairns  and  Mr.  Searle,  for  the  appellant.  —  In 
a  case  like  this,  where  the  adulterj  is  clearlj  proved,  the 
*  689  Court  cannot  refuse  the  decree  for  a  divorce,  unless  *  it 
should  be  satisfied  that  the  husband  had  been  accessary  to 
the  adultery,  or  had  condoned  it,  or  that  the  proceeding  was  col- 
lusive. There  is  no  pretence  for  saying  that  any  one  of  these 
things  is  true  in  this  case.  The  charge  of  collusion  was  made  by 
the  Queen's  Proctor,  but  was  not  attempted  to  be  proved.  The 
other  matters  were  not  even  charged. 

The  adultery  of  the  wife  was  perfectly  established.  That  gave 
the  appellant  a  right  to  ask  for  a  divorce,  and  he  obtained  a  decree 
Nisi  for  a  dissolution  of  the  marriage.  His  right  to  have  that  de- 
cree made  absolute,  cannot  be  affected  by  matter  which  occurred 
subsequently  to  the  period  when  the  divorce  a  mensa  et  thoro  was 
pronounced.  His  title  to  a  divorce  was  complete  at  that  time,  and 
if  he  had  then  possessed  the  pecuniary  means  to  go  to  Parliament 
for  a  bill,  he  would  have  obtained  it.  The  case  of  Major  Camp- 
bell ^  shows  that  misconduct  of  the  husband  -after  the  adultery 
by  the  wife,  was  not  received  in  evidence  by  this  House,  as  con- 
stituting a  bar  to  the  husband's  claim  for  a  divorce.  [The 
Lord  Chancellor.  —  The  reason  why  this  House  refused  to 
receive  the  evidence  is  not  there  stated.^]     The  30th  section  of 

hy  general  or  Bpecial  order  from  time  to  time  direct :  and  during  that  period  any 
person  shall  be  at  liberty,  in  snch  manner  as  the  Court  shall  by  general  or  special 
order  in  that  behalf  from  time  to  time  direct,  to  show  cause  why  the  said  decree 
should  not  be  made  absolute  by  reason  of  the  same  having  been  obtained  by  col* 
lusion,  or  by  reason  of  material  facts  not  being  brought  before  the  Court.  And 
at  any  time  during  the  progress  of  the  cause,  or  before  the  decree  is  made  abso- 
lute, any  person  may  give  information  to  her  Majesty's  Proctor  of  any  matter 
material  to  the  due  decision  of  the  case,  who  may  therefore  take  such  steps  as 
the  Attorney-General  may  deem  necessary  or  expedient ;  and  if  from  any  such 
information  or  otherwise  the  said  proctor  shall  suspect  that  any  parties  to  the 
suit  are  or  have  been  acting  in  collusion  for  the  purpose  of  obtaining  a  divorce 
contrary  to  the  justice  of  the  case,  he  may,  under  the  direction  of  the  Attorney- 
General,  and  by  leave  of  the  Court,  intervene  in  the  suit,  alleging  such  case  of 
collusion,  and  retain  counsel,  and  subpoena  witnesses  to  prove  it ;  and  it  shall  be 
lawful  for  the  Court  to  order  the  costs  of  such  counsel  and  witnesses,  and  other- 
wise, arising  from  such  intervention,  to  be  paid  by  the  parties,  or  such  of  them  as 
it  shall  see  fit 

*  Macq.  Pract.  H.  L.  690. 

'  The  reason  may  perhaps  be  understood  by  a  reference  to  the  Journals.  The 
evidence  of  the  subsequent  adultery  was  first  offered  at  the  earliest  stUge  of  the 
Parliamentary  proceedings,  when  it  could  only  have  been  offered  in  the  nature 
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*the  statute  states  the  things  which,  if  proved,  shall  be  *690 
fatal  to  the  petition.  On  the  other  hand,  the  first  part  of 
the  31st  section  states  the  matterSi  which,  if  proved,  shall  be  suffi- 
cient to  establish  the  petitioner's  claim  to  a  divorce.  If  the  case 
has  been  proved,  if  the  petitioner  has  not  been  accessary  to  or  con- 
niving at  the  adultery,  or  has  not  condoned  it,  or  has  not  been 
guilty  of  collusion,  ^'then  the  Court  shall  pronounce  a  decree 
declaring  such  marriage  to  be  dissolved."  The  proviso  which  fol- 
lows mentions  the  circumstances  in  which  the  Court ''  shall  not  be 
bound  to  pronounce  such  decree,"  but  if  those  circumstances  do 
not  occur,  and  they  have  not  occurred  here,  the  Court  is  bound  to 
pronounce  it.  [The  Lord  Chancellor.  —  Do  you  draw  from 
negative  words  an  affirmative  conclusion,  that  is,  that  the  Court 
might  be  at  liberty  to  pronounce  a  divorce,  though  it  found  that 
the  petitioner  had  been  guilty  of  adultery  during  the  continuance 
of  the  marriage?]  It  miglit  be  in  its  discretion  to  do  so.  It 
certainly  would  be  so  as  to  the  other  matters  stated,  such  for 
instance  as  to  unreasonable  delay  in  presenting  his  petition. 
*  Not  to  be  bound  to  do,  does  not  mean  shall  not  do.  The  *  691 
Judge  may  act  in  his  discretion,  but  the  exercise  of  dis- 
cretion must  be  regulated  by  legal  principles.  If  the  conditions 
mentioned  in  the  Act,  as  furnishing  the  case  in  which  the  Judge 
shall  not  be  bound,  do  not  occur,  he  is  bound.  [Lord  Chelms- 
ford. —  The  decree  of  divorce  a  mensa  ei  thoro  did  not -destroy  the 
relation  of  husband  and  wife.  Is  adultery  subsequent  to  that  partial 
divorce  to  be  or  not,  a  bar  to  a  complete  divorce  ?] .  It  perhaps 
could  not  be  absolutely  contended  that  adultery  after  a  divorce  a 
mensa  et  thoro  might  not  be  viewed  as  committed  ^^  during  the 

of  a  preliminary  bar  to  the  prayer  for  taking  the  bill  into  consideration.  It  was 
of  course  rejected  in  that  form.  It  was  tendered  again  at  the  close  of  the  petition- 
er's case,  which  it  could  not  have  been  had  not  its  previous  rejection  been  upon 
the  ground  that  it  formed  no  preliminary  bar.  When  offered  on  this  second 
occasion,  the  proper  time  for  hearing  it,  if  it  was  admissible  at  all,  it  was  again 
rejected.  The  entry  on  the  Journals,  by  a  reference  to  the  nature  of  the  evi- 
dence offered,  throws  some  light  on  the  reason  for  which  it  must  have  been  re- 
jected. 

The  following  is  the  entry :  '*  Mr.  Adam,  on  the  part  of  Mrs.  Campbell,  re- 
quested leave  to  offer  recriminator}'  matter  subsequent  to  the  criminal  allegations 
proved ;  and  also  a  letter  previous  to  the  same,  addressed  to  Mrs.  Campbell  from 
the  petitioner,  threatening  her  that  he  would  take  a  mistress.  The  same  was  re- 
jected." 

Lords*  Journals,  25th  April,  1799. 
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marriage,"  in  the  ordinary  acceptation  of  that  term,  but  it  CDnId 
not  alTect  the  right  which  that  divorce  had  established ;  for  the 
statute  clearly  meant  by  adultecy  committed  during  the  marriage, 
adultery  committed  before  the  adjudication  of  any  divorce.  In 
Pearman  v.  Pearman}  the  Judge  Ordinary  exercised  his  discretion 
on  the  facts  found,  and  pronounced  for  a  divorce,  notwithstanding 
cruelty  had  been  proved,  such  cruelty  having  been  the  result  of  the 
misconduct  of  the  wife.  The  same  course,  that  of  exercising  a 
discretion  on  the  facts,  was  followed  in  Ooode  v.  Q-oode?  It  can- 
not  be  said  that  the  misconduct  of  this  appellant  led  to  tbe  adul- 
tery of  the  wife,  for  in  fact  it  followed  the  divorce  pronounced  in 
respect  of  that  adultery.  In  Anichini  v.  JLntVAtm,' though  adul- 
tery on  the  part  of  the  husband  committed  many  years  before  the 
suit  by  him  for  adultery  by  his  wife  was  proved,  the  Court  exam- 
ined into  all  the  circumstances,  and  thinking  it  to  have  been  con- 
doned, granted  the  divorce  which  he  demanded.  That  was  a 
much  stronger  case  than  the  present,  and  yet  the  adultery  of  the 

husband  was  not  held  to  be  a  bar  to  a  decree  in  his  favour. 
*  692       *  Then  as  to  costs.    The  decree  is  wrong  in  giving  the 

Queen's  Proctor  his  costs.  He  can  only  recover  costs 
where  he  intervenes  successfully  in  a  case  of  collusion.  Hero  he 
failed  on  that  point.  As  to  any  other  matter,  he  is  but  like  one  of 
the  public  giving  information  to  the  Court,  and  in  that  condition 
of  things,  the  statute  does  not  give  the  Court  the  power  of  award- 
ing him  costs.  This  House,  in  considering  a  case  on  appeal,  will, 
even  in  affirming  the  judgment  of  the  Court  below,  reverse  so 
much  of  it  as  gives  costs  against  him  if  those  costs  have  been 
improperly  given,  Inglis  v.  Mansfidd.^ 

The  Solicitor' General  QSir  R,  P.  Collier j  Dr.  Spinks  was  with 
him)  was  directed  to  confine  his  observations  to  the  question  of 
costs  under  the  particular  provisions  of  these  statutes.  —  The  pro- 
visions of  the  20  &  21  Yict.  c.  85,  §  61,  are  of  a  general  char- 
acter. They  are  "  that  this  Court,  on  the  hearing  of  any  suit 
under  this  Act,  and  the  House  of  Lords  on  the  hearing  of  any  ap- 
peal, may  make  such  order  as  to  costs  as  to  such  Court  or  House 
respectively  may  seem  just."  There  the  general  power  to  award 
costs  is  given.    Then  comes  tbe  7th  section  of  the  28  &  24  Vict. 

>  1  Swab.  &  T.  601.  •  2  Cartels,  210. 

'  2  Swab.  &  T.  258.  «  8  Clark  &  F.  862. 
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c.  144.^  The  effect  of  that  section  is  to  enable  the  Court  to  hoar 
any  person  to  show  cause  against  a  decree  Nisi,  bj  reason  of  its 
having  been  obtained  by  collusion,  or  by  material  facts  not  having 
been  brought  before  the  Court ;  and  any  such  person  may  give  in- 
formation to  the  Queen's  Proctor,  ^^  of  any  matter  material  to  the 
due  decision  of  the  case,"  and  if  on  such  information  the  Queen's 
Proctor  may  suspect  collusion,  he  may  intervene  in  the  suit,  and 
costs  may  be  awarded  him.  The  Queen's  Proctor  is  not 
confined  to  direct  evidence  of  collusion.  *  Collusion  may  *  698 
be  shown  by  the  conduct' of  the  parties,  especially  where 
they  have  a  common  interest  in  procuring  a  divorce,  and  where 
one  having  the  means  to  prevent  a  decree  for  a  divorce  by  laying 
before  the  Court  certain  information,  withholds  that  information. 
In  such  a  case  the  intervention  was  intended  by  Parliament  to 
take  place.  Tliat  was  the  case  Itere.  There  was  nothing  stated  to 
the  Court ;  material  information  was  withheld,  and  the  decree 
very  properly  treated  this  as  a  case  within  the  very  purview  of  the 
statute.  The  two  statutes  must  be  read  together.  In  Orat/  v. 
Qray^  the  Queen's  Proctor  alleged,  as  he  did  here,  adultery  and 
collusion,  and  was  allowed  his  costs.  And  so  he  was  in  Drum- 
mond  V.  Drummond.^  In  Bovlton  v.  Boulion^  the  Queen's  Proctor 
intervened  and  pleaded  collusion,  bigamy,  and  adultery.  The 
husband  denied  the  first,  but  admitted  the  other  two ;  and  the 
Court  dismissed  the  petition,  and  ordered  him  to  pay  the  costs  of 
the'  intervention.  [Lord  Chelmsford.  —  Except  the  Queen's 
Proctor  alleged  collusion,  has  the  Court  any  power  to  allow  him  to 
intervene  at  all  ?]  Here  he  did  allege  it,  and  in  substance  proved 
the  allegation,  by  showing  that  material  facts  had  been  kept  from 
the  knowledge  of  the  Court.  Without  his  information  in  this  case 
the  Court  could  not  have  come  to  a  proper  decision. 

Sir  H.  Cairns^  in  reply.  —  Costs  can  only  be  given  to  the 
Queen's  Proctor,  where  he  intervenes  on  the  ground  of  collusion* 
In  all  other  cases  he  is  but  one  of  the  public  giving  information  to 
the  Court ;  and  as  to  such  cases  there  is  no  authority  to  give  costs.. 

*  The  Lord  Chancellor  (Lord  Westbury)  . — My  Lords,  *  694 
this  is  a  case  arising  under  very  peculiar  circumstances  ;  and 

^  See  ante,  p.  68S.  *  2  Swab  &  T.  269. 

•  2  Swab.  &  T.  268.  *  2  Swab.  &  T.  405,  551,  688. 
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although  I  think  your  Lordships  will  not  hesitate  to  arrive  at  the 
conclusion  which  has  been  arrived  at  by  the  Court  below,  yet  the 
nature  of  the  case  deserves  that  it  should  not  be  disnxissed  from 
your  Lordships'  bar  without  a  particular  statement  of  the  reasons 
for  your  decision. 

It  appears  that  General  Lautour  obtained  a  decree  for  a  divorce 
a  mensa  et  thoro  from  the  Ecclesiastical  Court  in  1888.  And  there 
is  no  reason  to  doubt  that  that  divorce  was  rightly  obtained,  on 
the  ground  of  the  adultery  of  his  wife.  From  that  time  until 
now  the  parties  have  not  been  living  together.  And  it  also  ap- 
pears that  the  wife,  who  at  that  time  was  divorced  in  that  form, 
has  ever  since  been  living  with  the  adulterer.  General  Lautour 
alleges  (what  may  be  easily  believed)  that  he  was  not  in  circum- 
stances to  comply  with  the  exigency  of  the  then  existing  law, 
namely,  to  apply  to  Parliament  for  an  Act  dissolving  his  marriage. 
But  treating  himself  as  thus  divorced  from  his  wife,  he  has  since 
lived  and  cohabited  with  another  woman  as  his  wife.  After  the 
passing  of  the  Divorce  Act,  in  1857,*he  applied  to  the  Court  then 
established  for  a  dissolution  of  the  marriage.  In  the  petition  for  that 
dissolution  he  did  not  in  any  way  advert  to  the  now  admitted  fact, 
that  from  a  short  period  subsequent  to  the  date  of  the  divorce 
a  mensa  et  thoro  up  to  the  present  time,  he  had  been  living*  in  the 
manner  I  have  already  described. 

The  contention  on  the  part  of  the  counsel  for  General  Lautour 
is,  that  the  Judge  Ordinary  was  at  liberty,  under  the  circum- 
stances of  the  case,  to  pronounce  a  decree^  for  the  dissolution  of 

the  marriage. 
*  695  *  The  Act  of  Parliament,  which  was  passed  in  the  year 
1857,  is,  certainly  as  to  this  point,  worded  in  a  peculiar 
manner.  In  the  first  place,  I  may  observe  to  your  Lordships,  that 
I  think  the  22d  section  has  no  application  to  the  case  before  you  ; 
for  by  that  section  proceedings  to  dissolve  the  marriage  are  entire- 
ly excluded  from  its  operation. 

Then  we  come  to  the  consideration  of  the  29th,  80th,  and  81st 
sections  of  the  Act,  which  furnish  tiie  rules  and  principles  to  be 
observed  by  the  Court  in  suits  for  the  dissolution  of  the  marriage. 
And  first,  the  29th  section  puts  upon  the  Court  the  obligation  of 
inquiring  into  any  countercharge  that  may  be  made  against  the 
petitioner.  Under  that  enactment,  therefore,  it  would  have  been 
the  duty  of  the  Court  in  the  present  case  to  inquire  into  any 
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oonntercharge  of  adultery  against  General  Lautour,  which  had  been 
brought  before  it.  And  there  can  be  no  doubt  that,  in  the  eye  of 
the  law,  whatever  may  be  the  case  in  another  view  of  the  matter, 
in  a  legal  point  of  view,  General  Lautour  has  been  living  in  adul- 
tery during  the  time  of  his  cohabitation  with  the  person  who  now 
passes  as  his  wife.  It  was,  therefore,  under  circumstances  which 
admitted  of  that  charge  of  open  adultery  that  he  presented  his  pe- 
tition. And,  as  I  have  already  observed,  it  was  the  duty  of  the 
Court  to  entertain  that  countercharge.. 

Then  the  30th  section  puts  upon  the  Court  tlie  obligation  in 
certain  circumstances  of  dismissing  the  petition.  But  those  cir- 
cumstances, enumerated  in  the  section,  do  not  include  the  case  of 
a  countercharge  of  adultery  brought  by  the  respondent  against  the 
husband  petitioning  for  a  dissolution,  because  it  says,  ''  if  the 
Court  shall  not  be  satisfied  that  the  alleged  adultery  has  been  com- 
mitted, or  shall  find  that  the  petitioner  has,  during  the  marriage, 
been  accessary  to,  or  conniving  at,  the  adultery  of  the 
*  other  party,  or  has  condoned  the  adultery  complained  of,  *  696 
or  that  the  petition  is  presented  or  prosecuted  in  collusion 
with  either  of  the  respondents  " ;  then  in  any  one  of  those  cases 
the  petition  for  dissolution  shall  be  dismissed.  Neither  does  it  in- 
clude a  countercharge  of  adultery  which  has  been  condoned,  for 
the  section  I  have  read  does  not  in  any  manner  advert  to  this  par- 
ticular case. 

The  30th  section  having  described  cases  in  which  the  petition 
shall  be  dismissed,  the  31st  section  describes  cases  in  which  a  de- 
cree for  dissolution  shall  be  pronounced.  And  it  is  "  in  case  the 
Court  shall  be  satisfied  on  the  evidence  that  the  case  of  the  peti- 
tioner has  been  proved,  and  shall  not  find  that  the  petitioner  has 
been  in  any  manner  accessary  or  conniving  at  the  adultery  of  the 
other  party  to  the  marriage,  or  has  condoned  the  adultery  com- 
plained of,  or  that  the  petition  is  presented  or  prosecuted  in  collu- 
sion with  either  of  the  respondents,  then  the  Court  shall  pronounce 
a  decree  declaring  such  marriage  to  be  dissolved." 

The  obligation  thus  imposed  to  decree  a  dissolution  of  tlie  mar- 
riage is  modified  by  a  proviso ;  and  the  present  caBe  depends  on 
the  true  construction  to  be  put  upon  that  proviso.  The  proviso 
takes  certain  cases  which  are  here  mentioned  out  of  the  category 
of  the  obligation  created  by  the  first  part  of  the  section.  And  the 
cases  described  in  the  proviso,  in  which  the  Court  shall  not  be 
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*  bound  to  pronounce  such  decree  are,  '^  if  it  shall  find  that  the  pe- 
titioner has  during  the  marriage  been  guilt/  of  adultery,  or  if  the 
petitioner  shall,  in  the  opinion  of  the  Court,  have  been  guilty  of 
unreasonable  delay  in  presenting  or  prosecuting  such  petition,  or 
of  cruelty  towards  the  other  party  to  the  marriage,  or  of  baring 
deserted  or  wilfully  separated  himself  or  herself  from  the  other 
party  before  the  adultery  complained  of,  and  without  reason- 
*  697  able  *  excuse,  or  of  such  wilful  neglect  or  misconduct  as  has 
conduced  to  the  adultery  "  —  a  very  wide  extent  of  inquiry. 
Now,  my  Lords,  the  law  as  it  stood  in  the  Ecclesiastical  Court  at 
the  time  of  the  passing  of  this  statute  may,  without  impropriety, 
be  referred  to  as  furnishing  some  sort  of  clue  to  the  reason  for  the 
introduction  of  that  proviso.  The  counsel  at  the  bar  hare  referred 
with  great  propriety  to  a  case  decided  by  Dr.  Lushtngton,  of  Ani- 
ehini  v.  Anichini.'^ .  There  the  case  is  put  of  an  adultery  committed 
by  the  husband  many  years  before  the  occurrence  of  the  adultery  by 
the  wife,  which  was  the  subject  of  the  husband's  complaint ;  and 
where,  to  use  the  words  of  Lord  Stowell,  that  absolute  act  of  adul- 
tery may  have  been  forgiven  or  passed  over  by  the  wife,  and  cohabi- 
'  tation  subsequently  continued  between  the  parties.  In  such  a  case 
as  that,  it  appears  that  the  Ecclesiastical  Court  did  not  think  itself 
under  the  obligation  to  consider  that  that  absolute  act  of  adultery 
was  a  ground  for  refusing  a  sentence  of  divorce  a  mensa  et  tharo. 
It  is  possible  therefore  that  the  Legislature  might  have  considered, 
in  this  proviso,  that  an  act  of  adultery  committed  by  the  husband 
many  years  before  the  complaint  on  which  ho  afterwards  sought  a 
dissolution,  and  passed  over  or  forgiven  by  the  wife,  ought  to  be  a 
ground  of  recrimination  so  as  legally  to  rebut  his  petition,  unless 
that  act  of  misconduct  on  the  part  of  the  husband  had  been  fol- 
lowed by  subsequent  acts  of  misconduct.  It  therefore  chose  such 
a  form  of  words,  that  if  the  countercharge  consisted  of  an  act  of 
adultery  by  the  husband  or  by  the  wife,  on  a  former  occasion, 
the  Court  should  not  be  under  an  obligation  to  pronounce  a  de- 
cree. 
*698  *The  present  appellant  contends  that  although  there 
has  been,  clearly,  in  the  eye  of  the  law,  adultery  on  his  part, 
yet  it  was  adultery  under  such  circumstances  of  mitigation  (if  I 
may  use  such  a  term),  that  the  Court  under  those  words  in  the 
statute,  had  a  discretion  to  pass  it  over,  and,  notwithstanding  the 

^  2  CurteiB,  210. 
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existence  of  sach  recrimination,  to  pronounce  a  decree  for  the  dis- 
solution of  the  marriage. 

I  cannot  come  to  the  conclusion  that  the  Court  had  any  such 
power.  Tlie  Court  was  not  bound,  I  admit,  to  pronounce  a  decree 
for  dissolution  of  the  marriage  ;  but  I  conceive  there  is  a  difference 
between  declaring  that  the  Court  shall  not  be  bound  to  dissolve 
the  marriage,  and  declaring  that  under  those  circumstances  the 
Court  had  a  discretionary  power  to  dissolve  the  marriage.  It  is 
not  very  material  to  press  the  distinction,  because  I  am  quite  sure 
your  Lordships  will  agree  with  the  learned  Judge  in  the  Court  be- 
low, and  will  think  that  he  rightly  held  himself,  under  the  circum- 
stances, not  bound  to  pronounce  a  decree  for  dissolution  of  the 
marriage. 

Now,  my  Lords,  that  in  truth  is  the  only  point  which  arises  here. 
If  the  learned  Judge  was  wrong  in  holding  that  he  was  not  bound 
to  pronounce  a  decree,  then  there  would  be  room  for  the  appeal ; 
but  to  say  that  the  learned  Judge,  having  before  him  a  fact  admit- 
ted, which  he  was  bound  to  hold  to  be,  in  the  eye  of  the  law,  adul- 
tery, was  still  at  liberty  to  pronounce  a  decree  of  dissolution,  would 
be  to  put  a  construction  upon  the  words  of  this  statute,  and  upon 
the  power  given  to  the  Court,  which  I  think  your  Lordships  would 
not  for  a  moment  be  inclined  to  do.  I  cannot  therefore  but  think 
tliat  the  learned  Judge's  decree  in  the  Court  below  was  justly  and 
properly  arrived  at;  and  that  that  decree  ought  to  be  affirmed. 

But  there  arises  a  question  on  the  subject  of  costs, 
•namely,  the  costs  given  by  the  decree  to  the  Queen's    *699 
Proctor. 

Now,  my  Lords,  this  is  a  question  very  properly  made  the  sub- 
ject of  appeal,  because  the  question  which  arises  is,  whether  the 
learned  Judge  in  the  Court' below  had  power,  imder  the  words  of 
the  statute,  to  direct  costs  to  be  paid  by  the  petitioner  to  the 
Queen's  Proctor. 

The  Queen's  Proctor  is  not  regularly  a  party  to  the  suit.  The 
Queen's  -Proctor  becomes  a  party  to  the  suit  under  the  circum- 
stances and  in  the  manner  defined  by  the  statute  of  the  23  &  24 
Yict.  c.  144.  Now  that  statute  has  two  objects ;  one  to  give  to 
the  whole  of  the  public  the  power  to  give  information  to  the  Court 
in  the  interval  between  the  decree  Nisi  and  the  decree  absolute, 
which  should  relieve  the  Court  from  being  misled  by  the  petitioner, 
and  from  pronouncing  a  decree  under  circumstances  where  the 
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petitioner  was  not  entitled  to  such  a  decree.  Another  and  a  spe- 
cial power  is  contained  in  tlie  section,  that  where  the  Queen's 
Proctor  has  the  power  to  intervene  in  a  case  of  collusion,  he  maj 
intervene  and  become  a  party  to  the  suit  to  prove  that  case  of  col- 
lusion. And  then  it  says  that  the  Queen's  Proctor  shall  be  entitled 
to  his  costs.  The  Court  shall  have  power  to  order  the  costs  of  the 
counsel  and  witnesses  of  the  Queen's  Proctor  to  be  paid  by  the 
parties,  or  such  of  them  as  it  shall  seem  fit* 

In  the  present  case  the  Queen's  Proctor  intervened,  and  alleged 
not  only  a  case  of  collusion,  but  alleged  also  the  existence  of  ma* 
terial  facts  under  circumstances  contemplated  in  the  first  part  of 
the  clause,  which  circumstances  had  not  been  brought  before  the 
Court,  and  the  Court  made  an  order  that  he  should  give  the  partio- 

ulars  of  those  material  facts.  Those  particulars  wore  em- 
*  700    bodied  *  in  affidavits  filed  by  the  Queen's  Proctor.    But 

there  was  no  attempt  on  the  part  of  the  Queen's  Proctor  to 
make  out  that  case  of  collusion  wliich  was  the  subject  of  his  first 
allegation.  The  Queen's  Proctor,  therefore,  I  submit  to  your 
Lordships,  must  be  treated  here  as  one  of  the  public,  coming  in  to 
bring  before  the  Court  material  facts  for  the  Court's  information, 
which  liad  not  been  presented  to  it,  either  by  the  petitioner  or  by 
the  respondent.  But,  my  Lords,  I  think  you  will  agree  with  me, 
that  the  latter  part  of  the  section  is  not  so  worded  as  to  take  in 
the  case  of  the  Queen's  Proctor  acting  merely  for  the  purpose  of 
bringing  material  facts  before  the  Ck)urt,  and  that  the  Court  luis  no 
power  to  give  the  costs  of  his  so  doing,  under  and  by  virtue  of  the 
authority  contained  in  that  section. 

I  must  dierefore  submit  to  your  Lordships  that  in  affirming  this 
decree  upon  the  merits,  you  will  pronounce  that  that  part  of  it 
which  gave  the  costs  was  pronounced  as  in  the  exercise  of  a  power 
with  which  the  Court  was  not  invested  under  the  statute,  and  that 
that  part  of  the  decree  must  bo  reversed. 

LoBO  Cbanwobth.  —  My  Lords,  I  concur  with  my  Lord  Chan* 
cellor  in  both  points,  namely  (to  take  the  latter  point  first),  that 
there  was  no  jurisdiction  in  this  case  to  give  these  costs;  and,  also, 
that  the  learned  Judge  Ordinary  was  quite  right  in  not  making 
this  decree  absolute.  I  do  not  know  tliat  I  quite  agree  with  the 
Lord  Chancellor  as  to  the  question  of  discretion.  I  wish  to  re- 
serve my  opinion  upon  that.    I  tliink  very  likely  there  may  be 
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cases  in  which  there  is  no  more  discretion  in  the  Court  than  I  col- 
lect from  his  Lordship's  observations  he  thinks  the  Court 
possesses.  *  But  supposing  there  to  be  the  utmost  latitude  *  701 
of  discretion  in  the  Court,  in  my  opinion  this  was  not  a  case 
in  which  the  Judge  would  have  been  justified  in  doing  any  thing 
else  than  refusing  this  decree.  I  believe  it  was  a  matter  notorious 
at  the  time,  that  the  only  object  of  the  Act  was  to  enable  divorce 
a  vinculo  matrimonii  to  be  obtained  judicially,  instead  of  applying 
to  Parliament  for  an  Act  to  dissolve  the  marriage.  A  case  was 
quoted,  I  think,  in  the  year  1799.^  Now  I  have  no  hesitation  in 
saying  that,  whatever  may  have  been  the  practice  then,  the  prac- 
tice in  modern  times  would  have  been  that,  in  the  case  of  an  appli- 
cation for  a  divorce  on  the  ground  of  adultery  by  a  husband  who 
had  been  separated  from  his  wife  in  consequence  of  her  adultery, 
and  had  been  himself  living  in  open  adultery  for  twenty  years, 
such  an  application  would  never  have  been  listened  to  by  Parlia« 
ment.  Tlierefore,  not  only  by  analogy  to  what  would  have  been 
done  under  the  ancient  system  of  applying  for  private  Acts  of  Par- 
liament (jprivUegia^  as  they  were  called),  but  also  on  principle,  I 
think  that  an  application  by  a  person  who  is  obliged  to  admit  that 
ho  has  been  living  in  open  adultery  with  another  woman  for  twenty 
years,  constitutes  a  case  in  which  it  would  have  been  extremely 
wrong  if  the  Judge  Ordinary  had  exercised  any  other  discretion 
than  he  has  done.  I 'therefore  quite  agree  with  the  Lord  Chancel- 
lor that  the  Judge  Ordinary's  decree  should  be  affirmed,  except  as 
to  the  costs. 

The  Lord  Chancellor.  —  I  ought  to  have  mentioned  tq  your 
Lordships  that  in  looking  at  the  case  of  Campbell,  which 
was  cited  at  the  *  bar,  I  find  it  to  have  been  a  case  of  in-    *  701^ 
cestuous  adultery  with  a  niece,  and  therefore  that  may  well 
account  for  the  Court  refusing  to  receive  evidence  merely  of  re- 
crimination. 

Lord  Chelmsford.  —  My  Lords,  I  agree  with  my  noble  and 
learned  friends,  both  with  regard  to  the  merits  of  the  case,  and 
also  upon  the  question  of  costs. 

As  to  the  decree  itself,  there  can  be  no  doubt  that  the  fact  of 
the  adultery  of  the  husband  after  the  divorce  a  mensa  et  thoro 

'  Campbeirs  Caae.    See  ante,  6S9. 
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was  a  material  fact,  of  which  the  Court  ought  to  have  been  in- 
formed. 

It  was  properly  admitted  by  Sir  Hugh  Cairns  that  the  Queen's 
Proctor  has  the  same  right  as  any  other  of  her  Majesty's  subjects 
to  inform  the  Court  of  any  facts  which  upon  the  original  hearing 
may  ha^  been  withheld  from  it.  Accordingly,  the  Queen's  Proc- 
tor intervening,  affidavits  were  presented  to  the  Court  by  which 
the  adultery  of  the  petitioner  was  clearly  proved,  an  adultery  con- 
tinuing for  a  long  course  of  years. 

Under  these  circumstances,  the  learned  Judge  of  the  Divorce 
Court  unquestionably,  as  it  appears  to  me,  under  the  31st  section 
of  the  20  &  21  Tict.  c.  85,  liad  a  discretion  to  refuse  a  decree  for 
a  divorce,  because  the  words  are,  that  ^^  the  Coiirt  shall  not  bo 
bound  to  pronounce  such  decree,  if  it  shall  find  that  tlie  petitioner 
has,  during  the  marriage,  been  guilty  of  adultery."  Now  adul- 
tery was  proved  during  the  marriage  ;  and  it  appears  to  me  to  be 
a  very  wholesome  exercise  by  the  learned  Judge  of  the  discretion 
which  he  is  invested  with  by  the  Act  of  Parliament,  to  say  that  if 
a  person  who  has  obtained  a  divorce  a  mensa  et  (Jioroj  and 
*703  who  is  contemplating  a  *  complete  divorce,  cannot  abstain 
in  the  interval,  but  will  be  guilty  of  adultery,  he  ought  not 
to  be  permitted  to  obtain  that  which  he  is  seeking  for,  and  which 
undoubtedly  he  might  have  been  entitled  to  but  for  that  interven- 
ing misconduct. 

Then,  my  Lords,  with  respect  to  the  question  of  costs  ;  I  think 
that  is  perfectly  clear.  I  think  the  Court  had  no  discretion  under 
these  circumstances  to  decree  costs  to  the  Queen's  Proctor. 

The  power  of  the  Queen's  Proctor  to  intervene  is  given  under 
the  7th  section  of  the  23d  and  24th  of  the  Queen.  That  power  is 
confined  by  the  words  of  the  statute  to  cases  where  he  alleges  col- 
lusion, and  there  by  leave  of  the  Court  he  may  intervene,  and  may 
retain  counsel  and  subpoena  witnesses  to  prove  the  allegation.  In 
the  present  case,  the  Queen's  Proctor  intervened,  alleging  collu- 
sion, which  was  the  only  ground. upon  which  he  could  intervene  in 
the  character  of  Queen's  Proctor.  But  no  case  of  collusion, 
though  it  had  been  alleged  in  tlie  petition,  was  attempted  to  be 
proved. 

Then  with  regard  to  the  costs,  the  Act  of  Parliament  provides 
^^  that  it  shall  be  lawful  for  the  Court  to  order  the  costs  of  such 
counsel  and  witnesses  and  otherwise  arising  from  such  interven- 
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tion."  What  intervention  ?  The  intervention  of  the  Queen's 
Proctor.  Now  the  Queen's  Proctor  can  only  intervene  in  a  case 
of  collusion ;  and  therefore  on  the  present  occasion  the  Queen's 
Proctor  had  no  right  in  that  particular  character  to  intervene,  be- 
cause no  case  of  collusion  was  established  against  the  parties. 
This,  therefore,  is  a  case  in  which  it  appears  to  me  that  the  Court 
had  no  jurisdiction  to  give  costs.  It  was  not  a  case  in  which  there 
was  a  party  regularly  before  the  Court  iu  that  character  in 
which  alone  the  Court  was  entitled  *  to  give  costs  to  the  *  704 
official  person  intervening ;  and  therefore  I  agree  with  my 
noble  and  learned  friends  that  the  decree  so  far  ought  to  be  re- 
versed. 

Decree  tn  part  reversed  ;  and  as  to  the  remainder  thereof  j  affirmed* 

Lords'  Journals,  8th  March,  1864. 


THE  ATTORNEY-GENERAL  v.  SILLEM. 
1864.    March  11, 14, 15  ;  April  6. 

The  Attorney-General,  Appellant. 

Herman  James  Sillem  and  others,  Respondents. 

Jurisdiction.    Appeal.    Jtevenue  Side  of  Exchequer.     Pending  Suit. 
Common  Law  Procedure  ActSy  1862, 1854.   22  ^  23  Vict.  c.  21. 

The  creation  of  a  right  of  appeal  is  an  act  which  requires  legislative  authority. 
Neither  the  inferior  nor  ^^  superior  tribunal,  nor  both  combined,  can  create 
such  a  right,  it  being  essentiallj  one  of  the  limitation  and  of  the  extension  of 
jurisdiction. 

The  words,  **  superior  Courts  of  Common  Law  at  Westminster,"  in  the  Common 
Law  Procedure  Acts,  do  not  include  the  revenue  side  of  the  Exchequer. 

In  the  26th  section  of  the  Queen's  Remembrancer's  Act  (22  &  23  Vict.  c.  21), 
the  words,  "  process,  practice,  and  mode  of  pleading  "  are  not  used  in  the  ab- 
stract, but  with  reference  to  existing  Courts,  the  word  *'  practice  "  means  the 
rules  which  guide  the  mode  of  proceeding  within  the  walls  of  the  Court  itself; 
and  the  later  words  of  the  section  give  the  Barons  the  power  to  *'  extend,  ap- 
ply, and  adapt "  to  the  revenue  side  of  the  Court  of  Exchequer  no  more  than 
the  ^  process,  practice,  and  mode  of  pleading,"  which  were  already  in  use  on 
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the  plea  side  of  that*Court,  and  these  words  bear  in  the  second  part  of  the  sec- 
tion the  same  meaning  as  in  the  first  part  of  the  section. 
Held,  therefore,  that  roles,  which,  by  applying  to  cases  on  the  revenue  side  of  the 
Exchequer,  the  provisions  of  the  Common  Law  Procedure  Act  of  1854  re- 
specting appeals  on  motions  for  a  new  trial,  gave  an  appeal  in  such  motions  on 
the  revenue  side,  were  rales  made  without  legislative  authority,  and  were 
consequently  void.     (Diss.  Lord  Cran worth  and  Lord  Wensleydale.) 

Per  Lord  Cran  worth  and  Lord  Wenslktdale. — The  rules  were  war- 

*  705   ranted  *  by  the  26th  section  of  the  22  &  23  Vict.  c.  21,  for  they  only  ap- 

plied to  proceedings  on  the  revenue  side  of  the  Exchequer  (as  that  section 
authorised),  the  practice  then  existing  on  the  plea  side  where  the  right  of  ap- 
peal against  a  decision  on  a  motion  for  a  new  trial  had  been  already,  by  the 
17  &  18  Vict  c.  125,  established  by  the  Legislature  itself. 

Per  Lord  Wensleydalb.  —  The  second  part  of  the  26th  section  of  the  22  k 
23  Vict,  taken  by  itself,  would  allow  all  the  provisions  of  the  Common  Law 
Procedure  Acts  of  1852  and  1854  to  be  adopted  on  the  revenue  side  of  the 
Exchequer. 

If  the  rules  had  been  valid  in  themselves,  it  would  not  have  been  an  objection  to 
them  that  they  affected  suits  then  pending. 

On  the  25th  May,  1863,  the  Attorney-General  filed  an  informa- 
tion on  the  revenue  side  of  the  Court  of  Exchequer,  against  the 
ship  ^^  Alexandra,"  alleging  it  to  be  forfeited  to  her  Majesty  by 
reason  of  certain  breach^  of  tlie  Statute  59  Geo.  3,  c.  69. 

The  present  respondents,  who  claimed  the  ship  as  their  prop- 
erty, appeared  to  the  information,  and  pleaded  a  general  denial 
that  the  ship  was  liable  to  forfeiture.  Issue  was  joined  thereon. 
The  case  was  tried  at  the  sittings  after  Trinity  Term,  1863,  before 
the  Lord  Chief  Baron  and  a  special  jury,  and  a  verdict  was  found 
for  the  defendants.  On  the  3d  November,  the  Attorney-Greneral 
moved  for  a  new  trial  on  several  grounds,  one  of  which  was  tliat 
of  alleged  misdirection  by  the  learned  Judge.  It  was  then  doubted 
whether  a  decision  on  such  a  motion  could  be  carried  to  a  Court  of 
appeal.  In  consequence  of  what  occurred  in  the  course  of  the 
discussion  which  then  took  place,  the  motion  was  postponed  for  a 
few  days. 

On  the  4th  November,  1863,  the  Lord  Chief  Baron  and  three  of 
tlie  Barons  of  the  Court  of  Exchequer,  made  an  order,  <'  in  pursu- 
ance of  the  provisions  contained  in  the  26th  section  of  22 

♦  706    &  28  Vict.  c.  21,  that  the  following  *  provisions  of  the 

Common  Law  Procedure  Act,  1854,  be  extended,  applied, 
and  adapted  to  the  revenue  side  of  the  Court  of  Exchequer  ;  and 
also  that  the  following  rules  as  to  giving  bail  in  cases  of  appeal 
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shall  be  in  force  on  the  revenne  side  of  tlie  Gourt  of  Ex- 
chequer."  ^    *  On  the  5th  November  the  rule  for  a  new    *  707 

*  The  rales  themselves  were  these :  — 

'*  1.  In  all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a  point  reserved  at 
the  trial,  if  the  rule  to  show  cause  be  refused,  or  granted  and  then  discharged,  or 
made  absolute,  the  party  decided  against  may  appeal. 

"2.  In  all  cases  of  motions  for  a  new  trial  upon  the  ground  that  the  Judge  had 
not  ruled  according  to  law,  if  the  rule  to  show  cause  be  refused,  or,  if  granted, 
be  then  discharged  or  made  absolute,  the  party  decided  against  may  appeal,  pro- 
vided any  one  of  the  Judges  dissent  from  the  rule  being  refused,  or,  when  granted, 
being  discharged  or  made  absolute,  as  the  case  may  be,  or,  provided  the  Court  in 
its  discretion  think  fit  that  an  appeal  should  be  allowed  ;  provided  that  where  the 
application  for  a  new  trial  is  upon  matter  of  discretion  only,  as  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence,  or  otherwise,  no  such  appeal 
shall  be  allowed. 

^  S.  The  Court  of  Error,  the  Exchequer  Chamber,  and  the  House  of  Lords, 
shall  be  Courts  of  appeal  for  this  purpose. 

^  4.  No  appeal  shall  be  allowed  unless  notice  thereof  be  given  in  writing  to  the 
opposite  party  or  his  attorney,  and  to  the  Queen's  Remembrancer,  within  four 
days  af\er  the  decision  complained  of,  or  such  further  time  as  may  be  allowed  by 
the  Court  or  a  Judge." 

The  5th  rule  regulated  the  form  of  appeal. 

^  6.  When  the  appeal  is  from  the  refusal  of  the  Court  below  to  grant  a  rule  to 
show  cause,  and  the  Court  of  Appeal  grant  such  rule,  such  rule  shall  be  argued 
and  disposed  of  in  the  Court  of  Appeal. 

**  7.  The  Court  of  Appeal  shall  give  such  judgment  as  ought  to  have  been 
given  in  the  Court  below ;  and  all  such  further  proceedings  may  be  taken  there- 
upon as  if  such  judgment  had  been  given  by  the  Court  in  which  the  record  origi- 
nated. 

"  8.  The  Court  of  Appeal  shall  have  power  to  adjudge  payment  of  costs,  and 
to  order  restitution,  and  shall  have  the  same  powers  as  the  Court  of  Error  in 
respect  of  awarding  process  and  otherwise. 

*'  9.  Upon  an  award  of  a  trial  de  noco,  by  the  Court,  or  by  the  Court  of  Error, 
upon  matter  appearing  upon  the  record,  error  may  at  once  be  brought ;  and  if 
the  judgment  in  such  or  any  other  case  be  affirmed  in  errot,  it  shall  be  lawful  for 
the  Court  of  Error  to  adjudge  costs  to  the  defendant  in  error. 
^  i>!  '*  10.  When  a  new  trial  is  granted  on  the  ground  that  the  verdict  Was  against 

evidence,  the  costs  of  the  first  trial  shall  abide  the  event,  unless  the  Court  shall 
otherwise  order." 

Tlie  11th  rule  related  to  the  making  of  affidavits  by  either  party. 

^12.  Notice  of  appeal  shall  be  a  stay  of  execution,  provided  that  within  eight 
days  afler  the  decision  complained  of,  or  before  execution  delivered  to  the  sheriff, 
bail  to  pay  the  sum  recovered,  and  costs,  or  to  pay  costs  wfien  adjudged,  be 
given  in  like  manner  and  to  the  same  amount  as  badl  in-  error  is  requested  to  be 
given,  under  the  rufes  of  this  Courts  made  on  the  22d  Juno,  1860,  or  as  near 
thereto  as  may  be  applicable ;  provided  that  such  bail  shall  not  be  necessary  to 
iiiS*'  stay  execution  in  cases  where  the  appellant  is  the  Crown,  the  Attorney- General 
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trial  was  granted.  Tlie  case  was  afterwards  argued  on  this  rule, 
and  the  Judges  were  equally  divided  in  opinion  upon  it,  when, 
in  order  that  it  might  be  further  considered,  Mr.  Baron  Pigott 
withdrew  his  judgment,  and  the  rule  was  discharged.^  Against 
this  judgment  of  the  Court  of  Exchequer,  the  Attorney-General 
appealed  to  the  Court  of  Exchequer  Chamber,  under  the  authority 
of  the  rules  made  on  the  4th  November,  1863,  but  the  parties  not 
agreeing  as  to  a  case,  it  was  settled  and  signed  by  the  Lord  Chief 
Baron,  and  was  then  carried  by  way  of  appeal  to  the  Exchequer 
Chamber.  The  case  was  there  argued,  not  upon  the  merits,  but 
on  the  preliminary  point  whether  the  Barons  of  the  Exchequer 
had  authority  to  make  the  general  rules  of  the  4th  November, 
1863,  by  which  the  proceedings  in  cases  on  the  revenue  side  of  the 
Exchequer  (so  far  as  an  appeal  on  a  rule  for  a  new  trial  was  con- 
cerned) were  assimilated  to  the  proceedings  on  the  common-law 

side.  The  Judges  in  the  Exchequer  Chamber  were  divided, 
*  708    but  a  majority  was  of  opinion  that  the  *  Barons  of  the 

Court  of  Exchequer  )iad  no  such  authority,  and  that  con- 
sequently the  appeal  ought  to  be  dismissed,  and  it  was  dismissed 
accordingly.^ 

The  present  appeal  was  then  brought  against  the  decision. 

The  Attorney' General  (^Sir  R.  Palmer)  and  the  Solicitor- General 
(/S'lr  B,  P.  Collier^  with  whom  were  the  Queen's  Advocate,  Sir  JR. 
PhUlimorej  Mr.  John  Locke  and  Mr.  T.  Jones)  ^  for  the  appellant. — 
The  question  here  is,  whether  the  Barons  had  authority  under 
the  26th  section  of  the  Queen's  Remembrancer's  Act,^  to  make 

on  behalf  of  the  Crown  or  the  Prince  of  Wales,  or  the  Doke  of  Cornwall,  for 
the  time  being. 

"  The  foregoing  rules  shall  come  into  operation  and  take  effect  forthwith,  and 
apply  to  every  case,  matter,  and  proceeding  now  pending.** 

^  2  H.  &  C.  431. 

*  2  H.  &  C.  581. 

*  22  &  28  Vict  c.  21  (The  Queen's  Remembrancer's  Act),  section  9.  ^  Sec- 
tion 222  of  the  *  Common  Law  Procedure  Act,  1852,*  for  the  amendment  of  de- 
fects and  errors  in  any  proceeding  in  civil  causes,  and  concerning  the  costs  and 
terms  of  such  amendment,  shall  extend  to  all  suits  and  proceedings  on  the  rev- 
enue side  of  the  Court  of  Exchequer.'* 

The  10th  section  grants  the  right  to  state  a  special  case,  and  declares  how  the 
judgment  of  the  Court  of  Error  shall  be  given  thereon. 

Section  11.  In  case  of  no  agreement  as  to  costs  they  are  to  follow  the  event. 
Section  12.  In  case  of  an  appeal  against  the  decision  of  commissioners  under 
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new  rules  which  should  assinrilato  the  *  process,  practice,  *  709 
aud  pleading  in  cases  on  the  revenue  side  to  those  on  the 

the  Saccession  Duties  Act,  the  Court  of  Appeal  shall  give  such  judgment  aa  ought 
to  have  heen  given  in  the  Court  of  Exchequer. 

Section  18.  Such  appeal  may  he  made  to  the  Exchequer  Chamber  and  to  the 
House  of  Lords. 

Section  14.  Notice  of  appeal  must  be  given  to  the  opposite  party,  and  to  the 
proper  officer  of  the  Court.. 

Section  15  regulates  summary  proceedings. 

Section  16.  Ail  the  powers,  authorities,  and  provisions  contained  in  the  1  Wm. 
4,  c.  22,  and  the  18  Geo.  8,  recited  therein,  as  to  witnesses,  &c.,  ^  and  all  the 
powers,  authorities,  and  provisions  in  the  46th,  47th,  48th,  and  49th  sections  of 
the  Common  Law  Procedure  Act,  of  1854,  are  hereby  extended  to  all  suits  on  the 
revenue  side  of  the  said  Court  of  Exchequer,"  and  any  indictment  for  perjury 
may  be  tried  in  the  county  in  which  the  evidence  was  given,  or  in  Middlesex  if 
the  evidence  was  given  out  of  England. 

Section  1 7.  Revenue  causes  may  be  tried  by  the  justices  of  assize,  without  a 
commission  issued  for  that  purpose. 

Section  18  regulates  the  time  within  which  error  may  be  brought. 

Section  19.  "A  writ  of  error  shall  not  be  necessary  or  used  in  any  suit  or  pro- 
ceeding in  error  on  the  revenue  side  of  the  Court  of  Exchequer,  and  the  proceed- 
ings in  error  shall  be  a  step  in  the  cause,  and  shall  be  taken  in  manner,  and  sub- 
ject to  such  forms  and  conditions  as  to  giving  bail  or  security  as  may  be  directed 
by  any  rule  or  order  made  by  the  Barons  under  this  or  any  other  Act  or  Acts  of 
Parliament  authorising  the  same." 

Section  20.  "  Either  party  may  tender  a  bill  of  exceptions  on  the  trial  of  any 
isBues  arising  on  the  rfrenue  side  of  the  Court,  and  the  like  proceedings  may  be 
had  and  taken  thereon  as  in  such  oases  between  subject  and  subject." 

Section  21.  *'  In  any  suit  on  the  revenue  side  of  the  Court,  the  costs  between 
the  Crown  and  the  subject  may  be  adjudged  on  the  same  principles  as  between 
subject  and  subject,  so  far  as  those  principles  are  applicable,  subject  to  such  rules 
as  to  costs  as  may  be  made  by  the  Barons  under  this  or  any  other  Act  of  Parlia- 
ment." 

Section  22.  No  pleadings  on  the  revenue  side  to  be  invalidated  for  defect  of 
form. 

Section  26.  *'  It  shall  be  lawful  for  the  Lord  Chief  Baron  and  two  or  more 
Barons  of  the  Court  of  Exchequer  from  time  to  time  to  make  all  such  rules  and 
orders  as  to  the  process,  practice,  and  mode  of  pleading  on  the  revenue  side  of 
the  Court,  and  as  to  the  allowance  of  costs,  and  for  the  effectual  execution  of  this 
Act,  and  the  intention  and  objects  thereof,  lis  may  seem  to  them  necessary  and 
proper ;  and  also  from  time  to  time,  by  any  such  rule  or  order,  to  extend,  apply, 
or  adapt  any  of  the  provisions  of  the  *  Common  Law  Procedure  Act,  1852,'  and 
the  '  Common  Law  Procedure  Act,  1854,'  and  any  of  the  rules  of  pleading  and 
practice  on  the  plea  side  of  the  said  Court  to  the  revenue  side  of  the  said  Court, 
as  may  seem  to  them  expedient  for  making  the  process,  practice,  and  mode  of 
pleading  on  the  revenue  side  of  the  said  Court  as  nearly  as  may  be  uniform  with 
the  process,  practice,  and  mode  of  pleading  on  the  plea  side  of  such  Court" 
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civil  sid6  of  the  Court  of  Ezcheqiter.    It  is  submitted  that  they 
had  such  authority.    The  objectiou  to  the  existence  of  that  author- 
ity is  founded  on  a  contention  that  that  Act  itself  provides 

*  710    for  every  thing  *  which  the  Legislature  intended  should  be 

done  with  respect  to  revenue  cases,  and  leaves  nothing  but 
mere  matters  of  detail  to  the  Barons,  and  that  this  is  not  a  mere 
matter  of  detail,  but  is  the  creation  of  a  new  right.  But  the  words 
of  the  statute  show  that  the  Legislature,  after  providing  for  all 
those  matters  in  which,  because  of  extrinsic  circumstances,  legis- 
lative interference  was  absolutely  necessary,  did  leave  all  other 
matters  to  the  discretion  of  the  Barons  of  the  Exchequer.  This  is 
not  the  creation  of  a  new  right,  but  the  mere  regulation  of  one 
already  in  existence.  The  words  of  the  26th  section  are  not  con- 
fined to  ''  process,  practice,  and  pleading."  The  second  part  of 
the  section  treats  of  something  more,  and  by  the  very  way  in 
wliich  it  is  introduced,  shows  that  the  adoption  of  the  provisions  of 
a  statute  was  intended.  The  words  are, ''  and  also  from  time  to 
time  to  extend,  apply,  or  adapt  any  of  the  provisions  of  the  Com- 
mon Law  Procedure  Acts  of  1852  and  1854,"  to  the  revenue  side 
of  the  Exchequer.  What  had  been  done  on.  the  plea  side,  had 
been  so  done  by  these  Procedure  Acts,  or  und^r  their  provisions. 
The  new  rules  only  direct,  in  accordance  with  the  provisions  of  the 
second  part  of  the  26th  section,  that  what  hs^  there  been  done 
shall  be  extended  to  the  revenue  from  the  plea  side  of  the  Court. 
It  is  said  that  the  Legislature  could  not  have  intended  to  hand 
over  to  the  Court  of  Exchequer  the  power  to  grant  an  appeal  in 
any  case  in  which  it  had  not  itself  expressly  granted  such  appeal. 
But  by  the  Procedure  Statutes,  the  Legislature  had  granted  an 
appeal  in  the  case  of  a  motion  for  a  new  trial,  and  by  this  26th 
section  it  authorised  the  extension  of  those  statutes  to  the  revenue 
side  of  the  Exchequer.  To  construe  the  Queen's  Remembrancer's 
Act  in  a  dilSerent  manner,  will  be  to  defeat  its  general  provisions. 

Even  the  words  "  process,  practice,  and  mode  of  pleading," 

*  711    *  in  the  first  part  of  the  section,  are  wide  enough  to  embrace 

every  proceeding  in  a  case,  from  its  beginning  to  its  end, 
including  its  passage  through  a  Court  of  error.  They  are  equiv- 
alent to  "  procedure." 

It  is  true  tliat  the  statute  provides  for  a  great  many  matters  in 
particular.  They  are  all  matters  which  in  their  nature  required 
specific  legislation  ;  but  having  dealt  with  them,  it  hands  over  to 
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the  Court  the  duty  to  provide  for  details  as  to  all  those  things,  and 
expressly  to  assimilate  the  proceedings  on  the  revenue  side  to  those 
on  the  plea  side  of  the  Exchequer.  That  is  its  special  object. 
The  giving  the  right  of  appeal  was,  of  course,  a  part  of  that  ob- 
ject. Such  had  been  the  general  tendency  of  the  Legislature  itself 
for  many  years  past.  Originally,  no  doubt,  the  course  of  the  pro- 
ceedings on  the  two  sides  of  the  Court  was  very  dilSerent,  and  the 
Crown  possessed  peculiar  privileges  in  cases  on  the  revenue  side 
[the  learned  counsel  gave  a  sketch  of  the  history  of  the  Exchequer 
and  its  procedure],  which  it  did  not  possess  anywhere  else.  But 
from  time  to  time  these  privileges  had  been  given  up,  and  the  gen- 
eral provisions  in  the  26th  section  of  the  22  &  23  Vict,  were  in- 
tended to  put  an  end  to  them  all,  and  to  make  the  procedure  on 
both  sides  of  the  Co'urt  the  same. 

In  this  way  bills  of  exception  are  now  admissible  on  the  revenue 
side  of  the  Exchequer.  They  were  not  so  originally.  The  Crown 
was  not  mentioned  in  the  Statute  of  Westminster  2  (13  Edw.  1, 
St.  1,  c.  31).  The  power  to  examine  errors  in  the  Exchequer 
was,  by  the  31  Edw.  3,  St.  1,  c.  12,  given  only  to  "  the  chancel- 
lor and  treasurer,  taking  to  themselves  the  justices  and  other  sage 
pei'sons."  But  even  in  that  statute  the  word  "  process"  is  used  so 
as  to  signify  the  whole  procedure,  and  the  Rolls  were  to  be 
*  sent  back  to  the  Exchequer  for  that  Court  to  make  execu-  *  712 
tion  "  as  pertaineth." 

The  Council  or  Exchequer  Chamber  was  thus  constituted.  Coke's 
Institutes.!  The  31  Eliz.  c.  1,  and  the  16  Ch.  2,  c.  2,  were 
passed  to' prevent  the  abatement  of  the  writ  of  error  by  the  "  not 
coming  of  the  Lord  Chancellor  and  Lord  Treasurer,"  and  the  20 
Ch.  2,  c.  4,  permitted  judgment  to  be  given  on  it  in  the  absence  of 
the  Lord  Treasurer.  In  all  these  statutes  the  words  "  suit  of  error  " 
and  ^^  writ  of  error  "  had  been  used  as  meaning  the  same  thing. 
The  identity  of  the  Exchequer  with  the  Exchequer  Chamber  had 
been  preserved  throughout.  Coke's  Institutes.^  The  present 
form  of  process  in  the  Court  of  Exchequer  was  fixed  by  the  stat- 
utes, the  Acts  for  ^'  uniformity  of  process  in  personal  actions  in 
her  Majesty's  Courts  of  law  at  Westminster,"  and  then  came  the 
Common  Law  Procedure  Act  of  1852.  That  was  an  '^  Act  to 
amend  the  process,  practice,  and  mode  of  pleading  in  the  superior 
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Courts  of  law  at  Westminster."  That  statute  treated  of  error ,^ 
abolished  the  writ  of  error,  and  made  '^  a  proceeding  to  error  a  step 
in  the  cause."  [The  Lord  Chancellor.  —  How  came  it  that  that 
statute  did  not  include  the  revenue  side  of  the  Exchequer  ?]  It 
applied  itself  only  to  forms  of  proceeding  in  personal  suits,  but  it 
used  the  words  "  process,  practice,  and  mode  of  pleading,"  and  as 
to  personal  suits,  there  is  no  doubt  that  these  words  included 
erery  thing  which  related  to  a  suit  from  its  commencement  to  final 
execution.  Blackamore*8  Case^  where  ^^  process  "  is  said  to  mean 
''  all  the  proceedings  in  all  real  and  personal  actions,  and 
*713  *  in  all  criminal  and  common  pleas :  et  processus  derivatur 
a  procedendo  ah  originali  usque  ad  finem  "  ;  and  Britton's 
authority  is  cited.  The  same  word  is  used  in  the  Queen's  Hemem* 
brancer's  Act,  22  &  23  Yict.'  c.  21,  §  26,  and  must  have  as  extensive 
a  meaning  in  that  as  in  previous  statutes. 

What  has  been  the  spirit  of  modern  legislation  on  this  subject  ? 
Up  to  the  beginning  of  the  present  reign,  trials  in  causes  arising 
in  the  Exchequer  could  not  be  had  at  the  assizes,  without  a  com* 
mission  specially  issued  for  that  purpose,  the  Statute  of  Westmin- 
ster 2  (13  Edw.  1,  c.  30),  having  merely  authorised  so  taking 
'^  inquisitions  of  pleas  "  the  Courts  of  Eang's  Bench  and  Common 
Bench.  The  provisions  of  the  13  Edw.  1  were,  by  the  2  &  3  Vict, 
c.  22,  extended  to  causes  and  pleas  '^  pending  in  the  Court  of  Ex- 
chequer of  Pleas.  That  was  afterwards  adopted  by  the  22  &  23 
Yict.  c.  21,  and  by  section  17  applied  to  all  suits  and  proceedings 
pending  on  the  revenue  side  of  the  Exchequer.  In  this  way  the 
distinction  formerly  existing  was  abolished,  and  the  Legislature 
showed  an  unmistakable  intention  that  the  proceedings  on  both 
sides  of  the  Court  should  be  assimilated. 

The  proceedings  in  error  in  personal  causes  were  regulated  by 
the  15  &  16  Yict.  c.  76,  the  Act  of  1852,  which  made  the  proceed- 
ing in  error  a  step  in  the  cause,  and  regulated  every  thing  to  be 
done,  and  directed  the  record  to  remain  in  the  original  Court,  and 
to  be  corrected  according  to  the  judgment  of  the  Court  of  Error. 
[The  Lord  Chancellor.  —  But  did  not  enlarge  or  extend  the 
jurisdiction  of  any  Court.]  This  is  not  an  extension  of  the  juris- 
diction of  the  Court.  The  Legislature  had  already  given  an  appeal 
in  revenue  cases  in  the  form  of  a  bill  of  exceptions.  These,  or- 
ders did  not  create  any  new  right,  but  merely  ailowed  the  parties 

1  15  &  16  Vict  c.  76,  §§  148  - 167  incL  •  8  Rep.  157  h, 
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to  pursue  an  existing  remedy  by  the  *  means  of  a  more  *  714 
convenient  and  less  expensive  form.  The  statute  created 
certain  new  remedies,  as,  for  instance,  with  respect  to  ejectments 
by  mortgagees,  and  gave  the  Judges  powers  to  make  new  rules, 
new  writs  and  new  forms  (sections  223,  224),  and  it  gave  author- 
ity (section  228)  to  her  Majesty  to  extend  this  Act  or  the  rules  to 
"  any  Court  or  Courts  of  record  in  England  or  Wales,"  which 
power  was  still  further  extended  by  the  105th  section  of  the  17  & 
18  Vict.  c.  125,  the  Common  Law  Procedure  Act  of  1854.  Sev- 
eral new  powers  were  there  again  given  to  the  Judges,  such  as 
those  relating  to  injunctions,  discovery,  and  equitable  pleas.  These 
were  hot  matters  of  process,  practice,  and  pleading,  but  were  sub- 
stantive remedies,  which  of  course  required  the  power  of  the 
Legislature  for  their  creation.     The  others  did  not. 

If  the  26th  section  of  the  Queen's  Remembrancer's  Act  had  said 
that  all  the  provisions  of  the  Common  Law  Procedure  Act  of  1854 
should  be  extended,  applied,  and  adapted  to  the  revenue  side  of 
the  Exchequer,  there  could  be  no  doubt  about  the  matter.  A  dif- 
ferent construction  cannot  be  put  upon  the  same  words  because 
they  are  found  in  an  order  of  the  Court  which  is  made  under  the 
statute.  Tlie  orders  operated  for  the  equal  benefit  of  the  subject 
and  the  Crown,  and  were  therefore  valid,  as  carrying  into  effect 
the  repeatedly  declared  intentions  of  the  Legislature.  ^ 

Sir  H.  Cairns  and  Mr,  Mellish  {Mr,  J,  B,  Karslake  and  Mr. 
Kemplay  were  with  them),  for  the  respondents.  —  These  rules  are 
objectionable,  as  being  retrospective.  But  beyond  that  they  are  void, 
as  not  warranted  by  the  statute.  They  are  also  bad,  as  affecting  to 
govern  the  process  and  practice  of  the  Court  of  Error  itself. 

*  The  power  given  to  the  Barons  by  the  Queen's  Remem-  *  716 
bmncer's  Act  is  strictly  confined  to  making  orders  relating 
to  the  "  process,  practice,  and  mode  of  pleading  "  in  the  Court  of 
Exchequer  itself.  Where  other  matters  were  to  be  dealt  with,  the 
Legislature  itself  has  dealt  with  them.  Thus  the  9th  section 
specially  applies  the  222d  section  of  the  Common  Law  Procedure 
Act  of  1852  ;  and  the  10th  and  11th  sections  in  like  manner  gave 
the  right  to  state  special  cases  for  the  opinion  of  the  Court.  The 
force  of  the  inference  arising  from  this  fact  was  confessed  by  Mr. 
Justice  Willes,  when  he  acknowledged  that  he  was  bound  to  ac* 
count  for  the  special  provisions  found  in  an  Act,  in  which  it  was 
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contended  there  existed  a  power  for  the  Barons  to  elSect  a  general 
uniformity  by  making  general  rules.  The  distinction  indeed  runs 
tlironghout  the  Queen's  Remembrancer's  Act.  The  12th  and  15tU 
sections  relate  to  appeals  on  legacy  and  succession  duties,  the  right 
to  bring  which  is  specially  given.  If  the  Legislature  had  in- 
tended' that  the  subject  should  have  the  right  to  carry  a  decision 
on  motion  for  a  new  trial  in  a  revenue  case  to  a  Court  of  error,  it 
would  in  like  manner  have  provided  for  such  a  case.  The  fact 
that  it  did  not  so  provide  is  conclusive,  to  show  that  such  a  right 
was  not  intended  to  be  given.  '  The  18th  and  19th  sections  refer 
to  error ;  and  speaking  of  cases  in  which  parties  are  entitled  to 
bring  error,  it  is  declared  that  the  giving  bail  iu  error  shall  be 
done  under  conditions  imposed  by  the  Barons  under  this  or  any 
other  Act  of  Parliament.  I'his  was  at  once  a  special  grant,  and  a 
special  limitation  of  the  power  of  the  Barons,  and  shows  that  they 
were  not  intended  to  possess,  with  regard  to  the  revenue  side  of 
the  Exchequer,  any  authority  but  what  was  expressly  confided  to 

them  by  Parliament.  [The  Lord  Chancellor.  —  What  is 
♦  716    the  meaning  of  the  word  ♦  "  adapt "  in  the  26th  section  ?] 

That  word  furnishes  a  strong  argument  against  the  exercise 
of  the  general  power  now  claimed  by  the  Barons  ;  error  being  al- 
lowed in  certain  cases,  bail  was  to  be  given  by  the  party  bringing 
error ;  but  as  the  Attorney-General  might  bring  error,  it  was  of 
course  needless  to  call  on  him  to  give  bail  in  error,  and  tlie  Barons' 
were  therefore  to  adapt  the  provisions  of  the  Common  Law  Proce- 
dure Act  to  such  a  case.  That  would  properly  come  under  the 
description  of  practice.  That  matter  illustrates  the  construction 
which  the  Legislature  intended  should  be  put  upon  the  word 
"  adapt,"  in  the  26th  section. 

The  rules  cannot  be  supported  as  founded  on  the  first  part  of 
the  26lh  section ;  but  if  so,  then  the  contention,  founded  on  the 
words  ^^  process,  practice,  and  mode  of  pleading,''  in  the  second 
part  of  the  section,  is  at  end,  for  their  meaning  is  no  more  exten- 
sive in  the  second  than  in  the  first  part.  If  there  is  already  a 
right  of  appeal,  the  Barons  have  the  power  to  regulate  the  steps 
by  which  that  right  may  bo  enforced ;  but  they  cannot  create  a 
Court  for  that  purpose.  A  right  of  appeal  cannot  be  given  by  in- 
ference ;  it  must  be  created  by  express  words,  Tlie  King  v.  Hanr 
9on,^  The  Queen  v.  Stock.'^    Tlie  82d  section  of  the  Act  of  1854 

M  B«  &  Aid.  519,  621.  *  8  A.  &  £.  405. 
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shows  that  this  must  be  so  even  in  the  proceedings  of  the  Common 
Law  Courts  themselves,  for  that  section  creates  the  right  to  appeal 
against  a  judgment  on  a  special  case  as  on  a  special  verdict,  which 
would  not  liave  been  necessary  if  the  Court  could  have  treated  the 
dilferonce  as  one  of  mere  form,  and  made  rules  accordingly. 
There  are  no  words  in  the  Queen's  Remembrancer's  Act  which 
give  this  right  of  appeal,  and  the  Court  of  Exchequer  can- 
not give  it  under  words  which  *  only  by  inference  can  be  *  717 
supposed  to*  point  to  it.  The  rules  are  bad,  since  they  as- 
sume to  direct  not  only  what  is  to  be  done  in  the  Court  of  Ex- 
chequer itself,  but  also  in  the  Court  of  Error,  the  Exchequer 
Chamber,  or  th^s  House.  As  to  proceeding  in  error,  Tidd,^  speak- 
ing of  it,  says :  '^  All  the  proceedings  which  have  been  hitherto 
mentioned  are  in  the  Court  below,  where  the  judgment  was  given ; 
but  henceforth  they  are  in  the  Court  above,  to  which  they  are  re- 
moved." Chitty's  Archbold^  is  to  the  same  effect.  And  many 
authorities  to  the  like  purport  are  collected  in  Dickenson's  Ses- 
sions Cases  (6th  ed.  p.  626).  It  never  was  permitted  to  any  Court 
to  say  whether  its  judgment  should  be  subject  to  appeal  or  not. 
Even  in  the  Colonial  Courts  they  can  only  grant  or  prevent  appeals 
in  particular  cascs,^  but  cannot  themselves  make  general  rules, 
granting  or  taking  away  the  right  of  appeal.  The  right  of  appeal 
from  a  decision  pronounced  in  the  Court  of  Exchequer  cannot  be 
*  said  to  be  part  of  the  process,  practice,  and  pleading  in  the  Court 
of  Exchequer  ;  yet  unless  that  can  be  contended,  there  is  no  pre- 
tence for  saying  that  the  words  of  the  section  justify  these  rules. 

If  Parliament  had  said  that  the  procedure  on  the  two  sides  of 
the  CoiKt  was  to  be  made  uniform,  it  might  possibly  have  had  the 
effect  of  giving  this  appeal ;  but,  first,  that  would  have  been  by  the 
power  of  Parliament,  and,  next,  if  Parliament  had  so  said,  it  would 
not  have  enacted  the  previous  sections,  which  introduced  special 
matters  of  change,  and   made  particular  provisions  for  specific 
cases,  as,  for  example,  in^  the  cases  of  appeals  against 
*  decisions  on  proceedings  for  succession  and  legacy  duties.    *  718 
It  is  clear  that  those  appeals  would  not  have  existed  but 
for  the  express  direction  given  in  the  statute.    The  Barons  had  no 
authority  of  their  own  to  create  an  appeal  in  such  cases. 
.Then,  again,  the  rules  are  made  to  apply  to  causes  then  pend- 

>  2  Tidd,  Pr.  1161,  9th  ed.  *  Clark  on  ColoDial  Lav,  tit  Appeals. 

*  Page  580. 
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iiig.  That  is  objectionable.  The  operation  of  the  34th  section  of 
the  Act  of  1854  is  prospective  only,  Vansittart  v.  Taylor,^  [Lord 
Wensletdale. — Tiiat  case  arose  on  a  question  of  assent  by  the 
parties.  Can  you  reserve  a  case  for  the  consideration  of  the  Court 
without  the  implied  assent  of  the  parties  ?]  Perhaps  not ;  but 
that  case  shows  that  when  the  assent  was  given,  which  would  have 
the  effect  of  submitting  a  case  for  the  decision  of  the  Queen's 
Bench,  a  change  in  the  law  would  not  have  the  effect  of  making  it 
an  assent  to  going  further,  and  taking  the.  opinion  of  .the  Court  of 
Exchequer  Chamber.  Mr.  Baron  Parke  there  said,^  ^^  I  take  it  to 
be  a  clear  rule  of  law  that  the  language  of  a  statute  is  primd  facte 
to  be  construed  as  prospective  only."  Huffhes  v.  LumUy^  had 
previously  laid  down  the  same  rule  with  regard  to  the  82d  section 
of  the  statute,  and  Jenkins  v.  Betham^  applied  it  to  the  34th  and 
35th  sections.  It  cannot  be  supposed  that  the  Legislature  in- 
tended that  a  party  who  gained  a  verdict  at  a  trial  should  have  his 
right  to  retain  that  verdict  affected  by  a  statute,  still  loss  by  new 
rules  of  Court,  coming  into  operation  after  the  trial.  The  prin- 
ciple was  established  in.  the  case  of  Moon  v.  Durden^  with  respect 

to  the  8  &  9  Vict.  c.  109,  which  was  held  not  to  defeat  an 
*719    action  upon  a  wager  commenced  before  the  *  statute  passed, 

and  it  was  applied  in  Pinhom  v.  Souater^  to  pleadings 
demurred  to  before  the  Common  Law  Procedure  Act  of  1852. 

The  Attomey-Qeneral^  in  reply. — It  may  be  admitted  that  an 
appeal  must  appear  to  bo  given  by  a  proper  construction  of  what 
the  Legislature  has  said  ;  that  is  all  that  The  King  v.  Stock  decides, 
and  that  case  was  founded  on  a  dictum  of  Lord  Tenterden,  uttered 
in  The  King  v.  Hanson,  But  here  a  proper  construction  of  the 
statute  shows  that  an  appeal  was  intended  to  be  given,  for  there  is 
an  express  authority  to  the  Barons,  to  ^^  extend,  apply,  and  adapt 
any  of  the  provisions  "  of  the  Common  Law  Procedure  Acts,  and 
of  the  rules  of  pleading  and  practice,  to  the  revenue  side  of  the 
Court,  so  as  to  render  the  process,  practice,  and  mode  of  pleading 
uniform  on  the  two  sides  of  the  Court.  The  right  of  appeal  did 
exist  on  the  plea  side,  and  if  the  two  sides  of  the  Court  were  to  be 

^  4  £1Ii8  &  B.  910.  But  see  Wright  v.  Hale,  6  H.  &  N.  227. 

*  4  Ellis  &  B.  914.  *  2  Exch.  22. 

*  4  Ellis  &  B.  858.  •  8  Exch.  138. 
«  15  C.  B.  168. 
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rendered  uniform  in  their  practice,  it  must  be  by  introducing  it  ou 
the  revenue  side  of  the  Court.  The  statutory  declaration  that  a 
proceeding  to  error  shall  be  a  step  in  the  cause,  is  not  a  matter  of 
form,  but  substance,  and  is,  in  fact,  a  recognition  of  the  right  of 
appeal. 

As  to  the  retrospective  operation  of  the  rules,  the  cases  cited 
only  show  that  the  substantive  rights  of  the  parties  are  not  to  be 
retrospectively  affected  ;  but  they  do  not  show  that  the  Court  may 
not,  the  instant  after  the  passing  of  a  statute,  regulate  the  pro- 
ceedings taken  to  enforce  those  rights  in  conformity  with  its 
provisions  ;  and  in  that  way  a  party  may  even  incur  a  new 
liability  to  costs,  *  Freeman  v.  Moyes}  Cox  ^.  Thomason?  *  720 
Wright  v.  Hah.^ 

The  Lobd  Chancellor  (Lord  Westbuby).  —  My  Lords,  this 
appeal  depends  on  the  question  whether  the  rules  made  by  the 
Court  of  Exchequer  on  the  4th  of  November,  1863,  are  warranted 
by  the  power  contained  in  the  26th  section  of  the  22d  and  23d 
year  of  the  Queen,  commonly  called  the  Queen's  Remembrancer's 
Act. 

The  second  Common  Law  Procedure  Act,  which  passed  in  the 
year  1854,  contains  many  important  enactments  with  reference  to 
the  jurisdiction  of  the  superior  Courts  of  common  law,  and  some 
of  the  most  important  are  the  provisions  that  create  new  rights  of 
appeal.  In  jury  trials  at  common  law,  grave  questions  frequently 
arise,  and  are  decided  ou  motions  for  a  new  trial,  or  on  rules  to 
enter  a  verdict  or  nonsuit,  but  from  the  decisions  of  the  Court 
so  given  there  was  not,  before  the  Act  of  1854,  any  right  of  ap- 
peal. 

The  creation  of  a  new  right  of  appeal  is  plainly  an  act  which 
requires  legislative  authority.  The  Court  from  which  the  appeal 
is  given,  and  the  Court  to  which  it  is  given,  must  both  be  bound, 
and  that  must  be  the  act  of  some  higher  power.  It  is  not  compe- 
tent to  either  tribunal,  or  to  both  collectively,  to  create  any  such 
right.  Suppose  the  Legislature  to  have  given  to  either  tribunal, 
that  is,  to  the  Court  of  the  First  Instance,  and  to  the  Court  of  Er- 
ror or  Appeal  respectively,  the  fullest  power  of  regulating  its  own 
practice  or  procedure,  such  power  would  not  avail  for  the  creation 

»  1  A.  &  E.  338.  »  6  H.  &  N.  227. 

*  2  Cromp.  &  J.  498. 
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of  a  new  right  of  appeal,  which  is  in  effect  a  limitation  of 

*  721    the  jurisdiction  of  one  *  Court,  and  an  extension  of  the 

jurisdiction  of  another.  A  power  to  regulate  the  practice 
of  a  Court  does  not  involve  or  imply  any  power  to  alter  the  extent 
or  nature  of  its  jurisdiction.  Accordingly  it  was  necessary  in  the 
Act  of  1854,  not  only  to  give  new  rights  of  appeal,  but  to  define 
and  bind  certain  Courts  to  entertain  the  appeals  so  given,  and  this 
is  done  by  the  36th  section  of  the  Act,  which  declares  that  the 
Court  of  Error,  the  Exchequer  Chamber,  and  the  House  of  Lords, 
shall  be  Courts  of  appeal  for  the  purposes  of  tlie  Act. 

The  Common  Law  Procedure  Act  of  1854  was,  like  the  Act  of 
1852,  limited  to  the  superior  Courts  of  common  law,  and  from 
the  manner  in  which  the  Act  was  expressed,  these  words  inten- 
tionally excluded  that  Court  which  is  called  the  revenue  side  of 
the  Court  of  Exchequer.  It  required,  therefore,  another  exercise 
of  legislative  authority  to  make  the  special  provisions  of  the  Act 
of  1854,  which  had  created  new  rights  of  appeal  in  the  other 
Courts,  applicable  to  suits  as  between  the  Crown  and  the  subject 
in  the  Court  on  the  revenue  side  of  the  Exchequer.  This  was 
clear  in  1859.  Li  making  the  orders  now  in  question,  the  Barons 
of  the  Court  of  Exchequer  have  assumed  that  a  discretionary 
power  to  exercise  this  legislative  authority  or  not,  and  thereby  to 
confer,  or  to  withhold,  this  important  benefit  of  new  rights  of  ap- 
peal, has  been  given  to  them  by. the  26th  section  of  the  Act  of 
1859.  If  the  Legislature  has  done  this,  it  has  done  a  thing  which 
is  very  irregular,  and  which  antecedently  would  seem  to  be  very 
improbable. 

It  is  not  reasonable  to  suppose  that  in  matters  affecting  the  taxa- 
tion of  the  subject,  the  Legislature  would  abdicate  its  own  func- 
tions and  delegate  to  the  Barons  of  the  Exchequer  the  power  of 
determining  at  their  pleasure  whether,  in  certain  cases,  there 
should  or  should  not  be  a  right  of  appeal  as  between  the  subject 
and  the  Crown. 

•  722        *  This  improbability  is  much  increased  when  attention  is 

directed  to  the  particular  provisions  of  the  statute  in  ques- 
tion^ the  Queen's  Remembrancer's  Act.  The  10th  section  embodies 
and  applies  (with  some  slight  difference)  to  the  revenue  side  of 
the  Court,  the  provisions  as  to  error  and  appeal  contained  in  the 
46th  section  of  the  Common  Law  Procedure  Act  of  1852,  and  the 
S2d  section  of  the  Act  of  1854. 
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New  riglits  of  appeal  are  created  and  regulated  by  the  12th, 
13th,  14th,  and  15tli  sections.  By  the  16th  section  special  legisla- 
tive provisions  as  to  the  examination  and  attendances  of  witnesses, 
together  with  the  provisions  contained  in  the  46th,  47th,  48th,  and 
49th  sections  of  the  Act  of  1854,  are  expressly  extended  to  suits 
and  proceedings  on  the  revenue  side  of  the  Court  of  Exchequer ; 
and  in  the  18th  and  19th  sections  are  contained  express  enact- 
ments regulating  proceedings  in  error  on  the  revenue  side  of  the 
Court,  and  embodying  the  146th  and  147th  sections  of  the  Act  of 
1852 ;  and  by  the  20th  section,  the  power  of  appealing  to  a  Court 
of  error  by  means  of  a  bill  of  exceptions,  is  for  the  first  time 
created  on  the  revenue  side  of  the  Court. 

Suits,  therefore,  between  the  Crown  and  the  subject  on  the  rev- 
enue side  of  the  Exchequer  are  by  these  express  enactments  put 
on  the  same  footing  with  respect  to  proceedings  in  error  as  suits 
between  subject  and  subject  in  the  Courts  of  common  law,  with 
the  exception  only  of  the  right  of  appeal  from  interlocutory  orders 
given  by  the  34th  and  35th  sections  of  the  Act  of  185.4.  It  is  dif- 
ficult to  resist  the  impression  that  these  last-mentioned  rights  of 
appeal  were  intentionally  omitted  by  the  Legislature  as  not  being 
expedient  in  revenue  cases  ;  but  it  is  much  more  difficult  to  accept 
the  proposition  of  the  Crown  that  these  rights  werq  left  by  the 
Legislature  to  be  conferred  or  not,  at  the  pleasure  of  the 
Chief  Baron  and  two  or  *  more  Barons  of  the  Court  of  Ex-  *  728 
chequer.  These  improbabilities  and  difficulties'  must  of 
course  yield  to  any  enactment  expressly  declaring  that  such  is  the 
intention  of  the  Legislature,  but  they  are  of  sufficient  weight  to 
render  it  necessary  that  the  language  of  such  alleged  enactment 
shall  be  clear  and  unequivocal,  and  not  admit  of  any  other  reason- 
able construction. 

With  these  observations,  we  come  to  the  construction  of  the  26th 
section  of  the  statute.  It  contains  two  distinct  powers  given  to  the 
Lord  Chief  Baron,  and  two  or  more  Barons  of  the  Court. 

By  the  first  power  they  are  authorised  to  make  rules  and  orders 
as  to  the  process,  practice,  and  mode  of  pleading  on  the  revenue 
side  of  the  Court.  Here  the  word  "  practice  "  is  used  in  the  com- 
mon and  ordinary  sense,  as  denoting  the  rules  that  make  or  guide 
the  cursus  curice,  and  regulate  the  proceedings  in  a  cause  within 
the  walls  or  limits  of  the  Court  itself.  Under  this  power  any  rule 
might  be  laid  down  by  the  Barons  for  the  guidance  of  their  own 
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proceedings  that  did  not  require  express  legislative  sanction.  By 
the  second  power,  conferred  by  the  26th  section,  the  Lord  Gliief 
Baron  and  two  other  Barons  are  authorised  to  extend,  apply,  and 
adapt  to  the  revenue  side  any  of  the  provisions  of  the  Common 
Law  Procedure  Acts  of  1852  and  1854,  and  any  of  the  rules  of 
pleading  and  practice  on  the  plea  side  as  may  seem  to  them  expe- 
dient for  that  purpose,  that  is,  for  the  purpose  of  making  the 
^'  process,  practice,  and  mode  of  pleading  on  the  revenue  side  as 
nearly  as  may  be  uniform  with  the  process,  practice,  and  mode  of 
pleading  on  the  plea  side." 

First,  it  is  admitted  on  all  hands,  and  if  not  it  is  clear,  that  the 
provisions  in  the  Acts  of  1852  and  1854,  which  may  be  thus  ex- 
tended, applied,  and  adapted,  must  be  provisions  relating  to  pro- 
cess, practice,  and  mode  of  pleading.     Uniformity  of  pro- 
*  724    cess,  practice,  and  pleading  *  on  both  sides  of  the  Court  is 
the  object  of  the  power,  and  defines  its  extent. 

Secondly,  it  is-  very  difficult  to  give  to  the  words  "  process,  prac- 
tice, and  mode  of  pleading"  in  this  second  power  a  different  mean- 
ing or  extent  of  signification  from  that  which  they  bear  in  the  first 
power,  given  by  the  prior  part  of  the  section. 

Taking,  then,  the  word  ''  practice  "  as  equivalent  to  the  eurms 
euricBj  or  regulations  of  proceedings  within  the  Court  itself,  the 
question  is  whether  the  34th,  35th,  and  36th  sections  of  the  Act  of 
1854  can,  with  any  propriety  of  language,  be  denominated  provis- 
ions or  rules  respecting  process,  practice,  and  mode  of  pleading. 
This  is  a  question  of  verbal  nicety,  depending  on  nice  shades  of 
meaning  in  a  word.  The  34th,  35th,  and  36th  sections  of  the  Act 
of  1854  create,  as  I  have  said,  new  rights  of  appeal.  An  appeal  is 
the  right  of  entering  a  superior  Court,  and  invoking  its  aid  and 
interposition  to  redress  the  error  of  the  Court  below.  It  seems 
absurd  to  denominate  this  paramount  right  part  of  the  practice  of 
the  inferior  tribunal.  The  mode  of  proceeding  may  be  regulated 
partly  by  the  practice  of  the  inferior,  and  partly  by  the  practice  of 
the  superior  tribunal ;  but  the  appeal  itself  is  wholly  independent 
of  these  rules  of  practice.  The  right  to  bring  an  action  is  very 
distinct  from  the  regulations  that  apply  to  tlie  action  when  brought, 
and  which  constitute  the  practice  of  the  Court  in  which  it  is  insti- 
tuted. So  the  34th  and  35th  sections  of  the  Act  of  1854  which 
create  new  rights  of  appeal,  and  the  36th  section  which  defines 
and  binds  certain  Courts  to  receive  and  determine  such  appeals, 
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cannot  with  any  accuracy  or  propriety  be  termed  provisions  which 
relate  to  process,  practice,  or  mode  of  pleading,  either  in  the 
Court  appealed  from,. or  that  to  which  the  appeal  is  to  be  made. 
They  are  enactments  creating  new  relations  between  certain 
*  Courts  in  cases  which  are  defined,  and  they  are  as  distinct  *  725 
from  rules  of  practice  as  international  is  distinct  from  mu- 
nicipal law. 

On  reading  the  rules  in  question,  which  profess  to  have  been 
made  under  the  authority  of  the  26th  section  of  the  Queen's  Re- 
membrancer's Act,  no  one  using  the  common  language  of  lawyers 
would  call  them  provisions  relating  to  the  practice  of  the  Court  of 
Exchequer  on  the  revenue  side.  For  the  third  rule  is  that  the 
Court  of  Error,  the  Exchequer  Chamber,  and  the  House  of  Lords, 
shall  be  Courts  of  appeal  for  this  purpose ;  that  is,  for  the  purpose 
of  the  appeal  given  by  the  first  and  second  rules ;  and  the  sixth, 
seventh,  eighth,  and  ninth  rules  prescribe  the  duty  and  define  the  au- 
thority of  these  Courts  of  appeal.  These  rules  are  so  many  legisla- 
tive enactments  purporting  to  create  a  new  jurisdiction  in  the  Court 
of  Exchequer  Chamber  and  House  of  Lords,  and  prescribing  the 
mode  in  which  such  new  jurisdiction  shall  bo  exercised.  It  is  simply 
an  incorrect  use  of  language  to  call  such  enactments  provisions  re- 
specting tlie  process,  practice,  or  mode  of  pleading  in  the  Court  of 
Exchequer ;  but  unless  they  can  be  properly  and  strictly  so  de- 
nominated, there  is  not,  in  my  opinion,  any  authority  to  make  such 
rules  conferred  by  the  26th  section  of  the  Act  jn  question. 

The  principal  argument  of  the  Attorney-General  was,  that  the 
words  "  process,  practice,  and  mode  of  pleading  "  were  equivalent 
to  the  word  "  procedure,"  and  that  the  word  "procedure  "  denotes 
the  whole  course  of  a  cause,  from  its  commencement  in  the  Court 
of  First  Instance  until  its  final  adjudication  in  the  ultimate  Court 
of  Appeal ;  and  he  then  contends  that  a  provision  giving  a  new 
right  of  appeal  maybe  properly  termed  a  provision  relating  to  the 
procedure  in  a  cause.  I  cannot  aocept  either  of  these  two 
positions.  The  words  "  process,  *  practice,  and  mode  of  *  726 
pleading"  are  not  used  in  the  abstract,  but  always  with 
reference  to  some  Court  or  Courts ;  and  so  used,  they  have  a  well- 
understood  and  definite  meaning.  They  are  used  in  the  26th  sec- 
tion in  connection  with  the  plea  side  and  revenue  side  of  the  Court 
of  Exchequer,  and  properly  denote  the  proceedings  in  a  cause  on 
either  side  within  the  walls  of  that  tribunal.    They  have  no  extra 
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territorial  operation,  but  if  they  received  the  larger  construction  of 
the  Attorney-General,  it  would  follow  that  under  the  26th  section 
the  Barons  of  the  Exchelquer  would  have  power  to  make  rules  as 
to  procedure  in  the  House  of  Lords,  —  which  would  be  absurd. 

It  was  also  urged  by  the  Attorney-General  that  the  proceeding 
to  error  is  now  made  a  step  in  the  cause ;  that  it  is  a  step  in  pro- 
cedure, and  if  procedure  be,  as  he  contends,  equivalent  to  process, 
practice,  and  mode  of  pleading,  it  is  a  step  within  the  meaning  of 
those  words.  The  fallacy  of  this  ingenious  verbal  argument  lies, 
as  I  have  already  observed,  in  taking  the  word  "  procedure  "  in  the 
abstract,  and  substituting  it  for  ''  process,  practice,  and  mode  of 
pleading,"  also  taken  abstractedly ;  that  is,  taken  in  a  sense  and 
manner  in  which  they  are  never  found  in  the  Acts  in  question. 
The  words  "  step  in  the  cause  "  are  xised,  as  is  well  known,  for  the 
purpose  of  denoting  that  in  future  it  should  not  be  necessary 
to  sue  out  a  new  writ  for  the  purpose  of  entering  a  Court  of 
error. 

But  it  has  been  further  contended  that,  inasmuch  as  by  the  20th 
section  of  the  Queen's  Remembrancer's  Act  the  proceeding  by  bill 
of  exception  is  extended  to  the  revenue  side,  by  which  any  efror  or 
omission  in  the  ruling  of  a  Judge  at  the  trial  may  be  brought  be- 
fore a  Court  of  error,  the  giving  of  an  appeal  from  the  judg- 
ment of  the  Court  in  Banco  in  the  same  question  of  error 
*  727  *  in  the  ruling,  is  no  more  than  a  regulation  of  form,  and 
not  the  introduction  of  a  new  riglit  Qf  appeal. 

But  the  observation  is  not  correct  in  point  of  fact,  for  the  bill  of 
exceptions  i^  tendered  to  the  ruling  of  the  Judge  at  the  trial, 
whereas  the  appeal  created  by  the  35th  section  of  the  Act  of  1854 
is  from  a  different  judgment,  namely,  the  decision  of  the  Court  in 
Banco.  But  the  answer  to  the  whole  of  this  argument  is,  that 
although  the  bill  of  exceptions  was  a  well-known  proceeding  iu  the 
Courts,  except  on  the  revenue  side  of  the  Exchequer,  anterior  to  the 
year  1854,  yet  the  Legislature  deemed  it  necessary  to  create  the 
new  rights  of  appeal  which  are  given  by  the  84th  and  Soth  sec- 
tions of  the  Act  of  1854,  by  express  enactments  for  the  purpose. 
Tliis  argument,  therefore,  by  bringing  into  immediate  contrast  the 
express  mention  of  the  proceedings  by  bill  of  exceptions,  with  the 
total  silence  of  the  Legislature,  as  to  the  appeals  given  by  the  34th 
and  35th  sections  of  the  Act  of  1854,  serves  to  confirm  the  con* 
elusion  that  the  Legislature  deliberately  abstained  from  extend* 
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ing  to  suits  on  the  revenuo  side  the  proTisions  contained  in  those 
sections. 

It  was  strongly  contended  by  the  rcsp6ndcnts  that  even  if  the 
Karons  of  the  Exchequer  had  power  to  make  the  rules  in  question, 
they  had  no  power  to  make  tliem  apply  to  pending  proceedings, 
and  that  the  attempt  to  do  so  was  unjust. 

This  argument  is  not,  in  my  opinion,  well  founded.  Many  of 
the  enactments  contained  in  the  Queen's  Remembrancer's  Act  are 
so  worded  as  to  be  applicable  at  once  to  pending  proceedings. 
If,  therefore,  these  rules  are  warranted  by  that  statute,  there  can 
be  no  injustice  in  making  them  apply  to  pending  proceedings,  so 
long  as  they  apply  equally  and  impartially  to  both  sides. 

Still  it  is  a  subject  of  deep  regret  that  any  rules  should 
*  have  been  made  expressly  with  a  view  to  the  determina-  *  728 
tion  of  a  particular  cause.  Four  years  had  elapsed  since 
the  passing  of  the  Queen's.  Remembrancer's  Act,  and  the  necessity 
of  these  rules  had  never  occurred  to  the  Barons  of  the  Court  of 
Exchequer.  On  the  eve  of  the  argument  of  the  motion  for  a  new 
trial  in  this  important  case,  the  rules  in  question  were  made  with- 
out the  time  necessary  for  due  deliberation.  The  result  is,  that 
the  efforts  made  to  settle  a  question  of  the  gravest  importance, 
most  essential  for  the  guidance  of  the  government  of  the  country, 
and  regarded  with  great  expectation,  have  been  rendered  abortive, 
or  rather,  to  speak  more  correctly,  the  mons  parturiens  of  this 
great  cause,  raised  with  so  much  labour  and  expense,  will  produce 
nothing  but  the  ridiculous  issue  of  some  discordant  ophiious  on  the 
meaning  of  the  word  ''  practice." 

I  therefore  have  to  move  your  Lordships  that  the  appeal  of  the 
Crown  be  dismissed  with  costs. 

Lord  Cbanwobth.  —  My  Lords,  on  the  argument  of  this  case  at 
your  Lordships'  bar,  two  questions  were  raised:  first,  had  the 
Barons  of  Exchequer  the  power  to  make  the  rules  in  question  ? 
Secondly,  if  they  had,  could  they  make  them  so  as  to  operate  on  a 
defendant  who  had  already  obtained  a  verdict  ? 

The  first  question  depends  entirely  on  the  26th  section  of  the 
22  &  28  Vict.  c.  21.  That  section  contains  two  members.  I  do 
not  consider  it  necessary  to  discuss  what  rights  the  Court  had 
under  the  first;  but  by  the  second  part  of  the  clause,  the  Chief 
Baron,  and  two  or  more  Barons  are  authorised  from  time  to  time  by 
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any  rule  or  order  to  extend  any  of  the  provisions  of  the  Acts  of 

1852  and  1854  to  the  revenue  side  of  the  Court,  as  may 

*  729    seem  *  to  them  expedient,  for  making  the  practice  on  the 

revenue  side  of  the  Court,  as  nearly  as  may  be,  uniform 

with  the  practice  on  the  plea  side. 

By  the  second  of  the  rules  of  the  4th  of  November,  185-1,  it  was 
provided  (amongst  other  things),  that  in  all  cases  of  motions  for  a 
new  trial  upon  the  ground  of  misdirection  by  the  Judge  at  the 
trial,  if  a  rule  to  show  cause  be  granted,  but  afterwards  discharged, 
then  the  party  decided  against  may  appeal,  if  there  is  a  difference 
of  opinion  among  the  Judges^  or  if  the  Court  gives  '  leave  to 
appeal. 

There  is  a  provision  in  the  Act  of  1854,  §  35,  giving  to  the 
suitor  this  power  of  appeal  in  such  motions  on  the  plea  side  of  the 
Court.  Therefore,  looking  only  to  the  words  of  the  statute,  the 
rule  was  certainly  authorised,  if  it  would  tend  to  make  the  practice 
on  the  revenue  side  of  the  Court  more  nearly  uniform  with  that  on 
the  plea  side. 

Did,  then,  the  alteration  thus  introduced  by  the  second  rule  tend 
to  make  more  uniform  the  practice  on  the  two  sides  of  the  Court  ? 
I  cannot  doubt  that  it  did.  If  by  the  word  "  practice,"  as  used  in 
the  statute,  we  are  to  understand  the  whole  course  of  procedure 
from  the  commencement  of  a  suit  to  its  close  by  final  judgment 
and  execution,  there  can  be  no  doubt  that  under  the  rule  in  ques- 
tion the  practice  on  the  revenue  side  was  made  more  uniform  with 
that  on  the  plea  side.  In  fact,  the  practice  so  understood  was 
made  the  same  on  both  sides  of  the  Court.  I  strongly  incline  to 
think  that  in  construing  a  remedial  Act  like  that  now  under  con- 
sideration, we  may  fairly  adopt  the  liberal  interpretation  of  the 
word  "  practice."  When  the  Legislature  sanctions  the  doing  of 
certain  acts  for  the  purpose  of  making  the  practice  on  the  revenxie 
side  of  the. Court  more  uniform  with  that  on  the  plea  side, 
*730  it  is  not  unreasonable  tb  understand  it  as  *  meaning  the 
practice  in  revenue  causes,  —  that  is,  the  practice  in  every 
stage  of  their  progress,  from  the  commencement  to  the  end.  But 
in  my  view  of  the  case,  it  is  not  necessary  that  I  should  rely  on 
this  more  extended  sense  of  the  word  "  practice  "  ;  for  even  sup- 
posing the  "  practice  "  referred  to  in  the  statute  to  be  confined  to 
that  in  the  Court  of  Exchequer  itself,  and  to  have  no  refei*ence  to 
the  mode  in  which  the  cause  is  to  be  dealt  with  after  it  has  left 
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that  Court,  still  I  think  the  rule  in  question  tended  to  make  more 
uniform  the  practice  on  the  two  sides  of  the  Court.  I  must  here 
remark,  that  the  power  conferred  hj  the  26th  section  is  not  a 
power,  as  was  assumed  at  times  in  the  arguments,  to  introduce 
clauses  relating  to  process,  practice,  or  pleading,  but  a  power  to 
introduce  any  provisions  of  the  previous  statute  which  may  tend  to 
make  the  process,  practice  and  pleading  on  the  two  sides  of  the 
Court  more  uniform. 

On  the  plea  side  a  suitor  has  two  modes  of  bringing  any  misdi- 
rection of  the  Judge  at  the  trial  under  the  review  of  the  Courts  of 
error.  He  may  tender  a  bill  of  exceptions  at  the  trial  before  the 
jurors  have  determined  their  verdict,  and  then,  by  proceeding  in 
error,  bring  the  question  as  to  the  ruling  of  the  Judge  before  the 
successive  Courts  of  error,  or  after  verdict  he  may  move  the  Court 
of  Exchequer  for  a  new  trial,  and  if  dissatisfied  with  the  judgment 
there  given,  he  may  appeal.  Whichever  course  is  taken,  the  ques- 
tion whether  the  Judge  has  ruled  according  to  law  may  be  sub- 
jected to  the  review  of  the  Exchequer  Chamber,  and  afterwards  of 
the  House  of  Lords. 

On  the  revenue  side  of  the  Court  only  one  of  these  courses  was, 
before  the  promulgation  of  the  rules,  open  either  to  the  Crown  or 
to  the  defendant.  Either  party  might  tender  a  bill  of  exceptions, 
and  so  bring  the  matter  before  the  Courts  of  error.  But  if, 
instead  of  taking  that  *  course,  lie  preferred  to  move  the  *  731 
Court  of  Exchequer  after  verdict  for  a  new  trial,  there  was 
then  no  mode  of  questioning  in  the  Courts  of  error  the  ruling  of 
the  Judge  at  the  trial. 

The  effect  of  the  new  rules  of  Court  is,  to  enable  the  party, 
whether  the  Crown  or  a  subject,  dissatisfied  with  the  judgment  of 
the  Court  of  Exchequer  on  such  a  motion,  to  appeal  to  the  Courts 
of  error,  thus  making  the  mode  of  bringing  before  the  Courts  of 
error  the  question  whetlier  the  ruling  of  the  Judge  at  the  trial 
was  correct,  th.e  same  on  the  two  sides  of  the  Court. 

This  may  surely  be  treated  as  an  alteration  of  practice  in  the 
Court  itself.  There  are  two  passages  to  the  Courts  of  error,  by 
either  of  which  a  suitor  on  the  plea  side  may  bring  under  the  re- 
view of  those  Courts  an  alleged  misdirection  of  the  Judge  at  the 
trial,  the  one  notoriously  inconvenient  and  hazardous,  the  other 
easy  and  safe.  Before  the  promulgation  of  the  rules,  a  suitor  on 
the  revenue  side  could  only  proceed  by  the  former  course.     Under 
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the  rule  in  question,  the  latter  course  is  opened  to  him  as  to  the 
suitor  on  the  plea  side.  I  think  this  must  be  deemed  to  make  the 
practice  more  uniform  on  the  two  sides  of  the  Court  itself. 

If  I  am  wrong  in  coming  to  this  conclusion,  then  I  should  not 
think  the  rule  in  question  was  warranted,  for,  as  I  construe  the 
statute,  thefo  was  no  power  given  to  the  Judges  of  the  Court  to 
extend  any  of  the  provisions  of  the  two  former  Acts  to  the  revenue 
side  of  the  Court,  unless  by  so  doing  they  would  make  the  process, 
practice,  or  mode  of  pleading  on  the  two  sides  of  the  Court  more 
nearly  uniform.  The  construction  of  the  26th  section  of  the 
statute  seems  to  me  to  require  that  the  words  at  the  end  of  it, 
which  indicate  the  purpose  for  which  the  rules  might  be  made, 
should  be  read  as.  applying  as  well  to  the  power  of  extend- 
*  732  ing  the  provisions  of  the  former  Acts  to  *the  revenue  side 
of  the  Court,  as  to  the  power  of  so  extending  the  rules  of 
pleading  and  practice  on  tlie  plea  side  of  the  Court.  In  the  further 
observations  therefore  which  I  am  about  to  make,  I  must  assume 
that  the  rule  in  question  did  tend  to  make  the  practice  on  the  two 
sides  of  the  Court  more  nearly  uniform. 

But  even  supposing  that  to  be  so,  still  it  was  said  there  are  con- 
siderations which  ought  to  satisfy  your  Lordships  that  no  power  of 
making  such  rules  was  intended  to  be  conferred  on  the  Judges  : 
first,  because  it  is  absurd,  to  suppose  that  it  could  have  been  in- 
tended to  delegate  to  the  Judges  of  a  Court  the  power  of  saying 
that  any  decision  of  theirs,  should  be  capable  of  being  brought  for 
review  before  the  Exchequer  Chamber,  and  ultimately  to  this 
House;  and,  secondly,  because  there  are  clauses  in  the  Act  itself 
inconsistent  with  the  hypothesis  that  any  such  power  was  in  fact 
conferred. 

On  the  first  ground  I  am  far  from  disputing  tliat  cases  may  be 
suggested,  in  which  a  strict  adherence  to  the  language  of  a  statute, 
whereby  powers  are  conferred  on  a  Court  or  other  body,  would 
lead  to  consequences  so  absurd  or  inconvenient  a^  t(imake  it  neces- 
sary to  xuiderstaud  the  Legislature  as  having  used  the  words  in 
question  not  in  their  ordinary  sense ;  but  I  cannot  discover  any 
such  necessity  here.  Suppose  the  clause  authorising  the  applica- 
tion of  any  of  the  provisions  of  the  former  Acts  to  the  revenue 
side  of  the  Court  had  in  terms  included  those  provisions  which  re- 
lated to  appeals,  what  would  there  have  been  absurd  or  inconven- 
ient in  such  an  enactment  ?    It  might  have  been  unusual,  but  that 
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would  haTO  been  all ;  and  I  know  of  no  principle  which  justifies 
us  in  departing  from  the  ordinary  interpretation  of  words  merely 
because  they  confer  unusual  powers.  I  incline  to  think  that  I 
should  have  taken  this  view  of  the  case  even  if  there  had 
been  no  power  of  bringing  under  review  the  *  ruling  of  the  *  733 
Judge.  But  here  the  very  question  as  to  which  a  right  of 
appeal  to  the  Courts  of  error  is  given  by  the  rule  now  under  con- 
sideration, might  have  been  brought  by  bill  of  exceptions  under  re- 
view of  the  same  Courts. 

Consider  the  question,  first,  when  the  decision  of  the  Court  of 
Exchequer  is  conformable  to  the  ruling  of  the  Judge,  and  when, 
therefore,  the  application  for  a  new  trial  is  refused.  In  every  such 
case  the  right  of  appeal  is  merely  a  right  in  the  party  complaining 
of  misdirection  to  bring,  by  a  new  and  less  difficult  mode, 
before  tlie  Courts  of  error  the  same  question  which  he  might  have 
brought  before  them  by  a  more  cumbrous  and  complicated  mode 
of  proceeding,  that  is  to  say,  a  right  to  proceed,  so  as  to  raise  the 
matter  in  dispute  by  appeal  on  a  new  trial  refused,  instead  of  by 
bill  of  exceptions.  The  rule  in  such  a  case  is  merely  the  extend- 
ing to  the  revenue  side  of  the  Court  a  clause,  or  clauses,  of  the 
Act  of  1854,  likely  to  make  the  practice  on  the  two  sides  of  the 
Court  more  uniform.  It  gives  to  the  suitors  in  causes  on  the 
revenue  side  of  the  Court  the  same  facilities  of  getting  out  of  the 
Court  below,  and  reaching  the  Courts  of  error,  which  are  pos- 
sessed by  the  suitors  on  the  plea  side.  It  does  not  give  substan- 
tially any  new  right  of  appeal ;  for,  looking  to  substance,'  not  to 
form,  the  party  appealing  is  only  doing  what  he  might  have^done 
by  bill  of  exceptions. 

The  case,  though  equally  clear,  is  not  so  simple  where  the  Court 
of  Exchequer  decides  against  the  ruling  of  the  Judge,  and  so 
awards  a  new  trial.  The  party  dissatisfied  with  that  decision 
would,  independently  of  the  rules,  be  compelled  to  go  down  to  a 
new  trial.  The  Judge  presiding  at  that  trial  would,  as  a  matter 
of  course,  state  the  law  to  be  as  it  had  been  settled  by  the  Court. 
The  party  dissatisfied  with  that  decision  might  then  object 
to  the  law  *  so  laid  down,  and  call  on  the  Judge  to  state  *  734 
the  law  to  be  as  it  had  been  expounded  by  the  Judge  at  the 
former  trial ;  and  on  this  being  refused,  as  it  must  be  refused,  he 
n^ght  tender  a  bill  of  exceptions,  and  so  bring  the  question  before 
the  Courts  of  error.  The  effect  of  the  rule  in  question  is,  to  en- 
voi.. X.  86  [  545  ] 
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able  Iiim  to  bring  beforo  the  Courts  of  error,  hy  appeal,  the  same 
question  which  he  might  have  brought  before  them  by  bill  of  ex- 
ceptions, but  only  after  incurring  the  useless  and  expensive  delay 
of  a  new  trial.  Whether,  therefore,  the  Court  of  Exchequer  may 
have  decided  against  the  motion  for  a  new  trial,  or  in  favour  of  it, 
the  effect  of  the  rule  is  to  enable  the  suitor  on  the  revenue  side  of 
the  Court,  who  considers  himself  aggrieved  by  the  ruling  of  the 
Judge  at  the  trial,  to  reach  the  Court  of  Error  by  the  same  easy 
course  which  is  open  to  the  suitor  on  the  plea  side. 

I  am  aware  that  the  Courts  of  error,  on  an  appeal,  have  larger 
powers  than  they  can  exercise  on  a  bill  of  exceptions.  On  a  bill 
of  exceptions  they  have  only  to  say  whether  there  has  or  has  not 
been  misdirection.  If  there  has,  the  duty  of  the  Court  of  Error 
is  simply  to  award  a  venire  de  novo  ;  if  there  has  not,  to  refuse  it. 
But  on  an  appeal  to  the  Court  of  Error,  the  Court  is  bound  to  give 
such  judgment  as  the  Court  below  ought  to  have  given.  Now,  on 
a  motion  for  a  new  trial  on  the  ground  of  misdirection,  it  is  by  no 
means  necessarily  the  duty  of  the  Court  to  grant  a  new  trial,  even 
where  there  has  been  misdirection.  Tlie  Court  may  see  clearly 
that  the  jury  could  not  have  been,  and  had  not  been  misled,  and 
then  a  new  trial  may  be  justly  refused  ;  or  the  Court  may  see  Uiat  it 
ought  only  to  be  granted  on  terms  ;  as,  for  instance,  if  a  material 
witness  has  died  since  the  trial,  the  Court  may  refuse  a  new  trial, 
unless  the  complaining  party  consents  to  allow  the  evidence 
*  785  of  the  deceased  witness  on  the  *  former  to  be  read  on  Uie 
new  trial.  Many  other  instances  of  the  same  kind  might 
be  adduced.  All  these  circumstances  are  to  be  considered  by  the 
Court  of  Error  on  an  appeal,  which  would  be  out  of  place  on  a 
bill  of  exceptions.  But  it  surely  cannot  be  an  argument  against 
the  power  to  make  the  rule  now  complained  of,  that  it  enables  the 
Court  of  Error  to  do  more  substantial  justice  when  the  case  is  be- 
fore it  than  could  have  been  done  independently  of  the  rule. 

On  these  grounds  I  have  to  come  to  the  conclusion  that  even  if 
the  power  to  grant  a  right  to  appeal,  where  no  means  previously 
existed  of  bringing  the  matter  complained  of  before  tlie  Courts  of 
error,  would  be  so  imusual  and  strange,  that  language  apparently 
conferring  it  must  be  construed  otherwise  than  according  to  its 
ordinary  meaning,  still  here  there  not  only  is  no  such  anomaly, 
but  tlie  power  conferred  is,  in  fact,  only  a  power  enabling  the 
Court  to  authorise  its  suitors  to  obtain  the  judgment  of  the  Court 
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of  Error  more  simply,  more  expeditiously,  more  cheaply,  and  more 
effectually,  than  they  could  have  done  under  a  more  complicated 
course  of  proceeding. 

It  was,  however,  argued  for  the  respondents,  secondly,  that  there 
is  evidence  deduciblo  from  other  clauses  of  the  statute,  showing 
that  it  was  not  intended  to  confer  on  the  Judges  of  the  Court  of 
Exchequer  the  power  to  make  such  rules  as  those  under  considera-' 
tion.  This  argument  rested  mainly  on  the  fact,  first,  that  a  right 
of  tendering  a  bill  of  exceptions  is  given,  but  not  an  appeal  on 
new  trial  motions ;  and,  secondly,  that  a  right  of  appeal  is  given 
by  different  sections  of  the  Act,  from  the  decision  of  the  Exchequer 
in  some  other  cases,  and  the  inference  it  was  safd  is,  that  where  a 
right  of  appeal  was  intended,  it  was  given  expressly,  and  so 
that  it  would  be  unreasonable  *  to  suppose  that  the  Legis-  •  736 
lature  meant  to  delegate  to  the  Court  the  right  of  declaring 
whether  there  should  or  should  not  be  a  right  of  appeal  in  cases 
where  no  such  right  is,  in  terms,  conferred  by  the  Act. 

In  order  to  estimate  the  force  of  this  argument,  we  must  assume 
that  but  for  the  other  sections  of  the  Act  there  was  authority  given 
by  the  26th  section  to  make  the  rules  in  question.  If  that  is  so, 
then  the  question  is,  whether  the  other  sections  make  it  plain  that 
the  power  conferred  by  the  26th  section  did  not  extend  to  cases  to 
which  but  for  those  sections  it  would  have  been  applicable;  in 
other  words,  that  the  26th  section  must  be  read  as  if  there  was  in 
it  a  proviso  declaring  that  nothing  therein  contained  should  be 
deemed  to  enable  the  Chief  Baron  and  two  Barons  to  make  any 
rule  empowering  any  suitor  on  the  revenue  side  to  bring  before  the 
Courts  of  error  any  question  as  to  (^inter  alia)  the  ruling  of  a  Judge 
at  Nisi  Prius,  otherwise  than  by  a  bill  of  exceptions.  Unless  the 
effect  of  the  clauses  relied  on  can  bo  carried  to  that  extent,  they 
do  not  sustain  the  argument  of  the  respondents.  I  cannot  attrib- 
ute  to  them  any  such  effect.  The  clause  giving  the  right  to  ten- 
der a  bill  of  exceptions  was  clearly  necessary,  for  there  could  have 
been  no  right,  under  the  26th  section,  to  extend  to  the  revenue 
side  of  the  Court  the  provisions  of  the  Statute  of  Westminster. 
So  as  to  the  right  of  appeal  given  in  cases  of  summary  proceedings 
under  the  Legacy  Duty  and  Succession  Acts ;  they  were  wholly 
out  of  the  purview  of  the  Common  Law  Procedure  Acts.  The 
only  clause  really  raising  any  question  on  this  part  of  the  argu- 
ment is  the  10th,  which  is  taken  partly  from  the  Act  of  1852  and 
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partly  from  that  of  1854.     Mr.  Justice  Willes  considers  that 

the  general  powers  conferred  by  the  26th   section  of  the  Act 

of  the  22  &  23  Vict.  c.  21,  would  not  extend  to  the  case 

*  737    *  contemplated  by  the  10th  section  of  the  same  Act,  or,  at 

all  events,  that  it  is  very  doubtful  whether  they  would; 
and  he  gives  his  reason  for  that  opinion.  I  am  far  from  saying 
that  he  is  wrong  in  the  view  which  he  has  thus  taken ;  but  even  if 
he  is,  all  that  can  be  said  is,  that  there  is  one  case  which  has  been 
specially  provided  for  by  the  Legislature,  for  which,  if  it  had  not 
been  provided  for,  the  Judges  might,  under  their  general  powers, 
have  made  adequate  provision.  I  do  not  feel  called  on  to  find  rea- 
sons why  this  distinction  was  made.  Perhaps  it  was  thought  so 
important  to  enable  the  parties  to  obtain  the  judgment  of  the 
Court  without  the  expense  of  a  suit,  as  to  make  it  expedient  to  in- 
troduce this  lOtli  section,  formed  by  uniting  together  the  46th 
section  of  the  Act  of  1852  and  the  S2d  section  of  that  of  1854. 
Be  that  as  it  may,  I  cannot  attribute  to  the  circumstance  that  ex- 
press provision  is  made  for  giving  an  appeal  in  one  particular  case 
so  much  weight  as  to  collect  from  it  that  the  words  of  the  26th 
section,  which  purport  to  give  a  general  power  embracing  that  case, 
could  not  have  been  meant  to  have  the  operation  which  they  would 
have  had  if  the  special  enactment  had  not  existed. 

On  these  grounds  I  have  come  to  the  conclusion  that  the  rule 
giving  a  right  of  appeal  from  a  decision  of  the  Court,  whether 
granting  or  refusing  a  new  trial  on  the  ground  of  misdirection, 
was  warranted  by  the  26th  section  as  being  a  rule  tending  to  make 
the  practice  on  the  two  sides  of  the  Court  uniform ;  that  there  is 
no  absuMity  or  inconvenience  in  construing  the  words  of  the  Act 
according  to  their  literal  import ;  that  so  construed,  they  conferred 
on  the  Judges  of  the  Court  of  Exchequer  the  power  to  make  the 
rule  authorising  an  appeal  when  the  Court  refused  or  granted  a 
new  trial,  applied  for  on  the  ground  of  misdirection,  and 

*  738    that  there  is  nothing  in  the  *  other  clauses  of  the  Act  show- 

ing that  no  such  power  was  intended  to  be  given. 
If  your  Lordships  decide  in  conformity  with  the  opinion  which 
has  been  expressed  by  my  noble  and  learned  friend  the  Lord  Chan- 
cellor on  the  question  of  the  construction  of  the  26th  section,  the 
second  point  made  at  the  bar  as  to  the  retrospective  effect  of  the 
rules,  does  not  arise ;  but  should  it  become  necessary  to  decide  it, 
I  think  the  answer  given  at  tlie  bar  is  satisfactory. 
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The  authorities  show  that  when  new  arrangements  come  into 
force  for  regulating  procedure,  they  operate  on  pending  as  well  as 
future  suits.  Where  this  principle  has  been  acted  on,  as  it  haa 
often  been  acted  on,  with  reference  to  costs,  I  cannot  quite  recon- 
cile my  mind  to  what  has  been  done. 

Here,  howcTer,  the  nova  canBtitutio  was  merely  a  regulation  cal- 
culated, or  supposed  to  be  calculated,  to  make  more  sure  the  ulti-r 
mate  attainment  of  justice.  It  operated  equally  on  both  parties, 
and,  according  to  all  the  authorities,  affected  existing  as  well  as 
future  suits. 

In  this  branch  of  the  question,  the  right  to  make  the  rules  pro-* 
spectiTely  must  be  assumed ;  and  it  is  considwed  that  where  a 
suitor  comes  before  the  Court,  he  does  so  merely  to  obtain  his 
right,  whatever  that  right  may  be.  He  is  not  allowed  to  complain 
of  any  rules  or  orders  lawfully  made  by  the  Court  for  the  better 
attainment  of  justice,  merely  because  they  have  been  made  after 
be  has  placed  himself  within  its  jurisdiction. 

On  these  grounds,  I  think  that  the  Court  of  Exchequer  Cham- 
ber ought  to  have  entertained  jurisdiction. 

Lord  St.  LEONABna.  —  My  Lords,  upon  this  case  I  have 
certainly  formed  a  *  very  decided  opinion,  and  I  regret  to    *  739 
be  compelled  to  speak  so  strongly,  from  the  respect  which  I 
feel  for  the  learned  Judges  out  of  this  House,  and  for  some  of  my 
noble  and  learned  friends  in  this  House  who  entertain  a  different 
opinion. 

My  Lords,  I  propose,  in  the  first  place,  to  ascertain  what  the 
true  construction  of  the  Act  is  standing  alone.  I  assume,  first, 
tliat  the  question  of  appeal  had  not  given  birth  to  the  orders  ;  then 
would  the  Act  of  1859,  by  its  own  force,  have  executed  its  own 
declared  intention  ?  The  framers  of  that  Act  had  before  them  the 
two  Common  Law  Procedure  Acts  of  1852  and  1854,  and  other 
Acts  bearing  upon  the  object  in  view ;  and  from  these  they  col- 
lected and  adopted  such  of  their  provisions  as  they  thought  could 
be  properly  applied  to  the  revenue  side  of  the  Court  of  Exchequer ; 
for  we  must  not  lose  sight  of  the  peculiar  duties  and  jurisdiction 
of  that  branch  of  the  Court,  and  the  care  which  the  Court  and  the 
Crown  lawyers  would  naturally  take  to  prevent  any  alteration  in 
the  jurisdiction  which  was  likely  to  affect  the  power  of  the  Court 
or  the  interests  of  the  Crown.  •  It  is  precisely  the  case  in  which 

[649] 


*789  CASES  IK  THE  fiOUSE  OF  LOBDS. 

we  should  expect  to  find  the  intention  carried  into  operation 
through  the  aid  of  Parliament,  to  be  expressed  in  clear  language, 
and  nothing  left  to  inference  or  implication. 

I  may  premise  that,  as  far  as  intention  is  expressed,  nothing  can 
be  more  clear  —  whether  the  matter  in  dispute  is  left  to  implica- 
tion, or  is  amongst  the  things  expressed,  I  shall  presently  con- 
sider. The  Act  is,  as  we  should  expect  to  find  it,  technicallj 
drawn,  and  we  are  bound  to  construe  it  accordingly. 

The  object  of  the  Act  was  to  simplify  the  proceedings  on  the 
revenue  side  of  the  Court,  to  define  the  rights  of  appeal 
•  740    intended  to  be  given,  and  to  give  rights  of  appeal  *  on  sub- 
jects newly  created ;   for  example,  Succession  Duty  and 
Legacy  Duty. 

The  first  section  which  is  material  to  our  purpose,  is  the  9th,  which 
adopts  section  222  of  the  Common  Law  Procedure  Act  of  1852  for 
the  amendment  of  errors.  The  next  provides  for  proceedings  on 
a  special  case  by  consent  of  parties  and  order  of  a  Judge,  upon 
which  error  may  be  brought  as  if  on  a  judgment  on  a  special  ver- 
dict. Tliis  section  is  compounded  of  section  46  of  the  Common 
Law  Procedure  Act  of  1852,  and  section  82  of  the  Common  Law 
Procedure  Act  of  1854 ;  i(nd  the  succeeding  section  simply  pro- 
vides for  costs. 

By  the  four  succeeding  sections  a  new  right  of  appeal  is  ex- 
pressly created  from  the  Court  of  Exchequer  under  the  Succession 
Duty  Act.  They  direct  how  the  Court  of  Appeal  is  to  act,  and 
they  direct  that  such  appeal  shall  be  made  to  the  Court  of  Error 
In  the  Exchequer  Chamber,  whose  decision  shall  be  subject  to 
appeal  to  this  House.  And  also  a  right  of  appeal  is  given  in 
summary  proceedings  for  succession  or  legacy  duty. 

Observe  how  well  and  clearly  the  Act  executes  its  own  object ! 
Wlien  it  means  an  appeal,  it  expressly  says  so,  or  as  clearly  uses 
words  equivalent  to  it. 

The  next  section  extends  to  this  Act  of  1859,  the  provisions  of  an 
Act  of  Wm.  4  for  the  examination,  &c,  of  witnesses,  and  once  more 
selects  four  sections  from  the  Common  Law  Procedure  Act  of 
1852,  which  relate  to  the  proceedings  and  powers  of  Courts  of  error. 

Recourse  is  then  had  to  a  previous  statute  of  the  2  &  8  Vict. 
C.  22  ;  and  adopting  that  Act,  it  enables  a  Judge  at  Nisi  Prius  to 
hear  a  revenue  cause  without  any  commission  from  the  revenue 
side  of  the  Court. 
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The  Act  once  more  adopts  three  sections,  sections  17,  18, 
and  19  of  the  Common  Law  Procedure  Act  of  1852, 
•  limiting  the  period  within  which  error  may  be  brought,  *  741 
and  abolishing  writs  of  error ;  and  it  carefully  provides 
against  the  retrospective  action  of  the  latter  provision,  and  gives, 
where  it  intended  tp  do  so,  power  to  the  Barons  to  make  certain 
orders  as  to  bail.    It  was  necessary  to  do  so,  and  it  was  done. 

It  still  remained  to  secure  a  general  right  of  appeal  on  the  trial 
of  issues  arising  on  the  revenue  side  of  the  Court,  and  this  was 
expressly  accomplished  by  enacting  that  either  party  may  tender  a 
bill  of  exceptions.  This  is  an  original  provision,  and  thus  an  old 
right  was  introduced  for  the  first  time  on  the  revenue  side  of  the 
Court  of  Exchequer. 

This,  then,  left  the  Act  complete  as  regarded  substance  ;  every 
thing  material,  and  requiring  the  power  of  Parliament,  is  express- 
ly, and  not  by  implication,  provided  for.  Particular  modes  of  ap- 
peal are  selected,  and  others  rejected.  New  rights  are  created. 
The  Act  of  Parliament  is  the  charter  of  the  revenue  side  of  the 
Court.  As  regards  form,  section  26,  which  I  must  consider  more 
at  large  by  and  by,  provides  power  for  the  Barons  to  make  rules 
and  orders  as  to  the  process,  practice,  and  mode  of  pleading. 

Tlie  Act  worked  well.  The  learned  Barons  understood  their 
power  under  section  26,  according  to  the  common  meaning  of  the 
words ;  and  they  accordingly,  in  1860,  made  extensive  orders 
(amounting  to  146}  for  the  regulation  of  the  process,  practice, 
and  mode  of  pleading  on  the  revenue  side  of  the  Court,  and  more 
especially  with  regard  to  proceedings  in  error.  Several  of  the  pro- 
visions of  the  Act  of  1852  were  adopted,  so  far  as  they  were  appli- 
cable; and  in  1861  the  Barons  issued  some  further  orders  "" 
for  similar  objects,  but  no  attempt  was  made  to  *  create  any  *  742 
new  right  of  appeal,  or  to  incorporate  the  appeal  clauses 
now  before  your  Lordships. 

In  1860  (the  year  after  the  Queen's  Remembrancer's  Act  was 
passed)  another  Act  was  passed,  once  more  to  amend  the  process, 
practice,  and  mode  of  pleading  in  the  Courts,  and  for  enlarging 
their  jurisdiction ;  but  no  provision  was  made  with  regard  to  ap- 
peals from  the  revenue  side  of  the  Court  of  Exchequer.  Two 
trifling  powers  theretofore  confined  to  Courts  of  equity  were  ex- 
tended to  the  common  law  Courts,  and  under  the  head  of  "  ap- 
peal," express  provisions  in  eight  sections  were  made  in  regard  to 
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the  rights  of  appeal  from  the  new  jurisdiction.    Therefore  what 
Parliament  intended,  it  carefully  performed. 

It  would  be  worth  your  Lordships'  while  to  look  at  the  Act  of 
Parliament.  There  are  three  small  sections  giving  new  powers ; 
and  then  there  is,  in  the  body  of  the  Act  itself,  the  head  of  ^^  ap- 
peal," with  eight  sections ;  under  that  head  all  of  them  expressly 
providing  for  rights  of  appeal  in  the  most  explicit  terms.  Parlia- 
ment, therefore,  as  in  the  preceding  Act,  namely,  the  Queen's  Re- 
membrancer's Act  of  1859,  did  not  deal  ambiguously  in  creating  a 
right  to  appeal,  but  dealt  expressly,  as  would  men .  of  business 
competent  to  perform  the  acts  of  legislation  which  they  were  called 
upon  to  perform,  and  told  you  plainly  that  which  it  was  intended 
to  enact. 

My  Lords,  if  we  confine  the  Act  to  what  it  clearly  expresses,  we 
shall  give  full  effect  to  every  clause,  and  every  word  in  every 
clause,  according  to  their  ordinary  import.  The  26th  section 
admits  of  an  easy  construction,  reading  it  by  the  light  of  the  gen- 
eral provisions  of  the  Act ;  and  thus  it  was  construed  by  the  Court 
of  Exchequer  up  to  last  November. 

But  at  that  period  the  Crown  in  this  case  had  lost  or 
*  743  *  abandoned  its  right  by  bill  of  exceptions ;  and  its  only 
remedy  against  the  verdict  of  the  jury  in  favour  of  the  de- 
fendants, was  t.o  move  for  a  new  trial  in  the  Court  of  Exchequer. 
And  it  was  at  once  seen  that  as  the  Act  of  1859  stood,  there  would 
be  no  right  of  appeal  on  the  part  of  the  Crown  if  the  Court  of 
Exchequer  should  refuse  to  disturb  the  verdict ;  and  therefore,  to 
provide  a  right  of  appeal,  the  Barons,  by  their  orders  of  the 
4th  of  November  last,  applied  to  the  revenue  side  of  the  Exchequer 
all  the  provisions  in  regard  to  the  right  of  appealing  in  the  Com- 
mon Law  Procedure  Act  of  1854,  sections  34  to  45,  and  directed 
them  to  have  immediate  operation,  and  to  apply  to  every  proceed- 
ing then  pending.  This  was  done  to  supply  the  right  of  which  the 
Crown  stood  in  need,  and  it  has  accomplished  its  purpose,  if  the 
orders  were  authorised  by  the  26th  section. 

My  Lords,  I  say,  and  I  repeat  it  —  if  the  orders  were  authorised 
by  the  26th  section.  That  is  the  question.  Now,  my  Lords,  that 
section  provides  in  these  terms.  [His  Lordship  read  it ;  see  ante, 
709.] 

Now  it  is  clearly  laid  down  that  no  right  of  appeal  can  be  given 
except  by  express  words.    This  I  know  will  be  questioned  by  my 
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noble  and  learned  friend  opposite ;  but  he  will  admit  that  no  such 
right  can  arise  bj  implication  or  iuferenoe ;  nor  indeed  does  the 
Grown  deny  that  express  words  are  required,  inasmuch  as  the 
Attorney-General  relies  upon  the  words  '^  process,  practice,  and 
mode  of  pleading,"  in  the  second  part  of  section  26.  But  un- 
doubtedly he  was  driven  to  much  pleading  to  make  these  words 
authorise  the  creation  of  new  rights  of  appeal. 

Wliat  is  the  power  claimed  ?  That  of  creating  new  rights  of 
appeal.  Did  Parliament  intend  to  delegate  this  its  own  great 
power,  without  any  check  or  control,  to  the  very  Judges 
whose  decision  is  to  be  the  subject  *  of  appeal  ?  It  is  diffi-  *  744 
cult  to  come  to  that  conclusion.  Every  line  of  the  Act  neg- 
atives such  a  presumption.  Observe  how  carefully  it  provides  for 
new  rights  of  appeal,  where  it  did  create  them ;  and  how  labori- 
ously it  selected  from  the  legislative  provisions  before  it  those 
which  would  accomplish  its  object;  and  how,  with  equal  care^  it 
excluded  what  it  did  not  adopt.  It  did  not  leave  either  the  Grown 
or  the  suitor  without  a  remedy,  an  equal  remedy.  The  very  twelve 
appeal  clauses  enacted  by  the  Barons  were  under  the  eyes  of  Par- 
liament when  the  Act  passed ;  they  are  sections  84  to  45  of  the 
Gommon  Law  Procedure  Act  of  1854.  Observe,  section  82  of  the 
Act  of  1854  immediately  preceding  those  adopted  and  enacted  as 
law  by  the  Barons  of  the  Exchequer,  is  selected  and  .adopted,  and 
included  in  section  10  of  the  Aot  of  1859.  And  still  more  remarka- 
bly, sections  86  and  87  of  the  Act  of  1854  are  also  properly  selected 
and  adopted  in  sections  18  and  14  of  the  Act  of  1859.  These  two 
last-mentioned  sections,  86  and  87,  are  amongst  the  orders  too  of 
the  Gourt  of  Exchequer ;  but  section  86  is  not  properly  adapted 
by  them  from  the  Act  of  1854,  although  it  is  quite  correct  in  its 
original  place  in  that  Act.  Why  did  Parliament  so  carefully  and 
so  openly  reject  the  others  of  this  set  of  clauses  in  the  Act  of  1854  ; 
for  they  formed  one  class  ?  Gan  it  be  argued  from  inference  or  from 
implication,  that  where  Parliament  has  not  imported  the  whole  set 
unbroken  and  entire,  but  has  picked  out  one  here  and  another 
there,  leaving  all  the  others  out,  it  intended  that  the  Barons  of  the 
Exchequer  should,  whenever  they  thought  proper,  take  all  or 
any  of  the  clauses  which  liad  been  thus  carefully  excluded  from 
the  mass?  How  is  it  possible  that  such  an  argument  can  be 
maintained  ?  Provision  was  made  for  all  the  modes  of  ap- 
peal which  Parliament  intended  to  grant  between  the  Grown 
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*  745    *  and  tlie  subject ;  and  that  was  the  reason  why  they  were 

selected. 
If  the  alleged  power  was  really  created,  it  might  have  been  ex- 
ercised the  day  after  the  Act  itself  had  received  the  royal  assent. 
Would  not  this  have  been  a  surprise  upon  Parliament  ?  Supposing 
the  Barons  of  Exchequer,  when  the  Act  of  Parliament  was  quite 
fresh,  the  next  day  after  it  had  received  the  royal  assent,  liad  said, 
This  is  an  imperfect  act  of  legislation,  but  happily  it  enables  us  to 
supply  what  we  think  proper ;  we  will  take  all  those  claused  and 
make  them  law,  which  Parliament,  not  knowing  how  to  adapt 
them,  has  excluded,  and  then  we  will  make  a  perfect  Act  of  Par- 
liament ;  Parliament  would  have  been  rather  astonished.  But 
that  would  have  been  no  greater  exercise  of  the  power,  and  there 
would  have  been  nothing  more  extraordinary  than  now  exists  in 
the  exercise  of  that  power  at  the  moment  in  which  the  particular 
clauses  were  intended  or  required  for  a  particular  object.  The 
very  orders  made  under  the  authority  claimed,  show  how  great  and 
dangerous  is  the  power  which  Parliament  is  supposed  to  have 
delegated.  If  Parliament  had  itself  thought  proper  to  give  to  the 
revenue  side  of  the  Court  of  Exchequer  the  rights  of  appeal 
claimed  to  be  created  by  the  Barons,  in  addition  to  those  expressly 
provided  by  the  Act,  look  at  the  deliberations,  the  three  readings, 
and  committees,  &g,  in  both  Houses,  and  the*royal  assent,  and 
the  time  for  consideration.  Whereas,  under  the  delegated  power, 
a  transcript  from  the  Act  of  1854,  signed  in  chambers  by  the 
Barons  of  Exchequer,  operated  at  once  as  an  Act  of  Parlia- 
ment ;  I  say  at  once,  because  such  is  the  express  provision  iu  the 
orders.  I  may  perhaps  venture  to  say  that  no  such  provision 
would  have  been  made  by  Parliament  pendente  lite. 

It  is  said  that  the  orders  operated  for  the  equal  benefit 
*746    *of  the  subject  and  of  the  Grown.    This,  I  think,  has  not 

been  established.  It  was  foreseen  that  in  the  event  of  the 
Court  of  Exchequer  refusing  the  motion  for  a  new  trial,  the  Crown 
would  be  stopped  from  further  proceedings  unless  a  new  right  of 
appeal  were  created.  The  orders,  if  valid,  gave  that  right,  in  the 
event  which  lias  happened,  to  the  Crown  at  the  expense  of  the  de- 
fendants, who  would  haVe  to  follow  the  Crown  in  its  appeal  to  a 
higher  tribunal,  in  order,  if  they  could,  to  maintain  the  verdict  of 
the  jury  in  their  favour.  Now,  if  the  orders  wore  invalid,  the  par^ 
ties  would  seem  to  stand  thus :  the  Crowu  would  be  absolutely 

[554] 


THB  ATTOBKBT-GENERAL  P.  SHXEM.  *746 

defeated  if  the  new  trial  was  refused,  and  the  defendants  would  be 
successful.  But  suppose  a  new  trial  to  be  ordered,  the  defendants 
would  not  have  been  defeated,  but  the  litigation  would  proceed; 
and  in  the  result,  the  defendants  might  be  able  to  appeal  to  the 
highest  tribunal.  A  judgment  against  the  Crown  would  be  final ; 
but  a  judgment  against  the  defendants  would  not. 

It  appears  to  me,  therefore,  subject  to  correction,  that  the  Crown 
obtains  under  the  orders,  if  they  are  valid,  an  advantage  over  the 
subject.  Indeed,  although  this  may  not  be  so,  or  the  conse- 
quences may  not  have  been  foreseen,  the  orders  were  issued  to 
meet  the  difficulty  which  the  Crown  had  to  surmount.  That  the 
Barons  of  the  Exchequer,  for  whom  I  entertain  the  highest  respect, 
acted  with  the  purest  intentions,  no  one  can  doubt.  But  the  ex 
post  facto  operation  of  the  orders,  if  valid,  would  of  itself  have  led 
me  to  the  conclusion  that  Parliament  had  not  given,  nor  shown  any 
intention  to  give,  a  power  of  such  an  objectionable  natiire.  This 
very  exercise  of  the  power  to  that  extent  appears  to  me  to  show 
conclusively  that  no  such  power  thus  attempted  to  be  exercised 
could  have  fallen  within  the  intention  of  the  Legislature. 

*  It  was  argued  that  the  Barons  of  the  Exchequer  had    *  747 
full  power  over  appeals.    This,  however,  could  give  them 
no  power  to  create  new  rights  of  appeal. 

It  was  then  urged  tliat  no  new  ground  of  appeal  had  been 
created ;  that  as  the  Act  of  1859  allows  a  bill  of  exceptions,  it. 
can,  like  the  new  order,  only  be  for  misdirection  ;  that  a  bill  of  ex- 
ceptions is  full  of  difficulty,  but  that  both  being  for  the  same 
cause,  there  is  no  new  ground  of  appeal.  This  no  doubt  is  so. 
But  the  answer  appears  to  me  to  be,  that  a  new  right  of  appeal  is 
given ;  and  that  Parliament,  having  had  its  choice  of  remedies, ^ 
selected  that  of  a  bill  of  exceptions  in  clear  terms  —  thus,  by  the 
simplest  construction,  excluding  other  remedies ;  whereas  the  or- 
ders add  these  excluded  remedies  for  the  same  object ;  thus  acting 
under  an  alleged  delegation  of  legislative  power  in  direct  oppo- 
sition to  the  authority  of  Parliament. 

My  Lords,  I  would  compare  the  Act  as  it  stands  to  a  manufac- 
tory carefully  constructed,  and  fitted  by  scientific  men  with  ma- 
chinery admirably  adapted  to  its  particular  objects.  It  is  still 
perfect  in  all  its  parts.  It  can  execute  all  that  it  was  intended  to 
perform  if  you  will  but  let  it  alone.  Send  a  skilled  workman,  and 
he  will  at  once  know  how  to  adapt  the  proper  portion  of  the  ma- 
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chinery  to  the  work  which  he  requires.  An  unskilled  workman 
could  not  overlook  the  power  of  the  machinery,  but  he  would 
complain  that  there  were  simpler  mechanical  plans  known,  and 
with  great  simplicity  he  would  ask  that  they  might  be  added  to 
the  fixed  machinery.  "  No,"  says  the  manufacturer,  "  my  works 
are  open  to  all  men,  but  my  machinery  was  selected  as  best 
adapted  to  the  objects  I  had  in  view.  I  had  before  me  the 
simpler  schemes  which  you  mention,  and  I  deliberately  rejected 
them,  but  still  provided  ample  machinery  to  suit  even  your 

*  748    *  purpose.     Ask  me  not,  therefore,  to  clog  my  works  by 

the  additions  which  you  propose;  they  would  introduce 
new  forces  which  I  do  not  require,  and  would  greatly  interfere 
with  the  action  of  my  present  works.  If  you  come  to  my  manu- 
factory, you  must  use  my  machinery." 

My  Lords,  upon  these  broad  general  views  I  should  have  been 
prepared  to  give  my  opinion  against  the  orders  in  question ;  but 
after  the  opinions  which  have  been  delivered,  and  the  arguments 
which  have  been  addressed  to  the  House,  it  is  no  doubt  proper  to 
review  the  special  grounds  upon  which  the  Barons  of  the  Ex- 
chequer claim  to  exercise  legislative  delegated  authority  to  create 
a  new  right  of  appeal. 

Now,  I  agree  that  to  create  such  a  right,  it  is  not  necessary  to 
use  the  word  '^  appeal,"  but  some  clear  equivalent  terms  must  be 
used.  And  if  this  be  the  rule  where  Parliament  is  executing  its 
own  purpose,  how  powerfully  must  it  operate  where  it  is  delegat- 
ing its  legislative  functions !  We  have  a  right  to  expect  a  clear 
and  unambiguous  expression  of  its  intention,  open  to  no  doubt  or 
cavil,  nothing  left  to  inference  or  implication.  How  slight  is  the 
labour  jiist  simply  to  say,  that  the  authority  given  to  the  Barons 
shall  extend  to  the  other  various  rights  of  appeal  contained  in  the 
Common  Law  Procedure  Act  of  1854,  from  which  Parliament  had 
already  adopted  such  of  the  remedies  as  it  thought  fit  to  apply  to 
the  revenue  side  of  the  Court  of  Exchequer !  And  if  this  pre- 
cision might  be  expected  in  any  common  case,  here,  we  might  be 
assured,  it  would  not  be  omitted.  What,  would  Parliament  leave 
its  intention  on  such  a  vital  point  open  to  so  much  ambiguity  as  to 
require  arguments  occupying  several  days  to  establish  the  true 
construction  of  the  delegated  power,  and  to  lead  to  divided  opin- 
ions amongst  our  learned  Judges  ?    And  yet  this  is  the 

*  749    very  *  Act  of  Parliament  in  which  new  powers  of  appeal 
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on  the  revenue  side  of  the  Exchequer  were  expressly  created 
by  that  word ;  in  which,  indeed,  the  terms  "  appeal "  and  "  ap- 
pealing "  meet  the  eye  all  through  the  Act,  in  its  actual  provisions. 
If  the  delegated  power  be  given  to  the  Exchequer,  how  remarkable 
it  is  that  Parliament,  having  expressly  created  rights  of  appeal 
where  such  was  the  intention,  should  suddenly  have  altered  its 
language,  and  used  ambiguous  terms,  with  the  intention,  not  only 
to  delegate  like  powers  to  the  Barons  of  the  Exchequer,  but  powers 
actually  enabling  them  to  create  the  very  rights  which  Parliament 
itself  had  rejected.  Parliament  said,  that  the  litigating  parties, 
except  in  certain  cases  otherwise  provided  for,  should  proceed 
by  bill  of  exceptions.  The  Barons  of  the  Court  of  Exchequer 
say,  '^  You  shall  have,  in  addition  to  those  rights,  others  which 
Parliament  have  withheld  from  you." 

My  Lords,  these  views  would  lead  us  to  examine  with  much 
care  the  delegated  powers  given  to  the  Court  of  Exchequer,  and  I 
must  therefore  once  more  trouble  your  Lordships  with  reading 
section  26,  before  I  proceed  to  a  minute  examination  of  those 
powers.  [His  Lordship  read  its  first  part ;  see  ante,  709.]  And 
section  27  empowers  the  Court  of  Exchequer  to  issue  new  forms 
of  writs  and  proceedings. 

Now,  section  26,  although  consisting  of  two  parts,  forms  only 
one  law,  having  the  same  object.  The  first  portion  authorises  the 
Barons  generally,  from  time  to  time,  from  any  source,  to  make 
such  rules  and  orders  as  to  the  process,  practice,  and  mode  of 
pleading  on  the  revenue  side  of  the  Court  of  Exchequer,  &c.  and 
for  the  efi*ectual  execution  of  the  Act,  and  the  intention  and  ob> 
jects  thereof,  as  may  seem  to  them  necessary  and  proper.  Now, 
to  stop  here  for  a  moment ;  it  is  admitted  by  the  learned 
*  Attorney-General,  that  under  this  authority  the  Barons  of  *  750 
the  Exchequer  could  not  have  supplied  the  bill  of  excep- 
tions if  section  20  had  not  been  granted  it.  And  it  could  not 
have  been  supplied  by  the  second  part  of  the  clause  which  I  am 
about  to  read,  because  no  such  provision  is  in  the  Common  Law 
Procedure  Act.  And  further,  it  was  admitted  that  under  this 
authority  the  appeal  clauses  in  question  could  not  have  been 
created. 

But  to  proceed,  the  second  portion  of  section  26  adds  —  [His 
Lordship  read  it ;  see  ante,  709.] 

It  appears  to  me  clearly,  that  the  whole  of  this  second  portion 
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of  the  section  is  governed  by  the  concluding  words.  The  first 
portion  speaks  generally  of  the  process,  practice,  and  mode  of 
pleading;  whereas,  although  the  second  portion  first  authorises 
generally  the  application  of  any  of  the  provisions  of  the  Common 
Law  Procedure  Act,  it  proceeds  to  say,  '*  and  any  of  the  rules  of 
pleading  and  practice  "  (omitting  "  process  ")  "  on  the  plea  side 
of  the  Court,"  and  then  winds  up,  as  we  have  seen,  by  declaring 
the  object  to  be  to  make  the  process  (here  that  word  is  intro- 
duced), practice,  and  mode  of  pleading  as  nearly  as  may  be  uni- 
form on  both  sides  of  the  Court.  So  that  the  first  part  of  the 
second  portion  of  the  section  would  extend  to  process.^  and  the 
latter  part  to  practice  and  pleading ;  and  in  that  way  the  conclud- 
ing words  clearly  control,  direct,  and  explain  the  whole  of  sec^ 
tion  26. 

It  seems  difficult  to  admit  that  these  powers  would  not  have  en- 
abled the  Barons  to  create  a  right  to  a  bill  of  exceptions  on  the 
revenue  side,  and  at  the  same  time  to  hold  that  the  right  to  a  bill 
of  exceptions,  actually  created  by  the  statute,  could,  under  the 
power  in  section  26,  have  attached  to  it  (or  indeed  in  substitution 
for  it)  other  and  easier  modes  of  appeal  to  the  higher 
*751  Courts..  It  would  be  *  found  difficult  to  give  a  different 
construction  to  the  words  "  process,  practice,  and  mode  of 
pleading"  in  the  first  and  in  the  second  portions  of  section  26.  I 
must  say  that,  after  all  which  I  have  heard,  and  after  the  great  at- 
tention which  I  have  paid  to  this  case,  I  am  quite  unable  to  under- 
stand the  ground  upon  which  it  was  possible  to  maintain  a  solid 
argument,  that  in  the  one  part  of  the  section  the  words  are  to  be 
read  in  one  sense,  and  in  another  part  they  are  to  be  read  in  a  dif- 
ferent and  in  an  opposite  sense. 

The  section  itself  is  so  framed  as  to  exclude  the  construction 
contended  for.  The  words,  "from  time  to  time,"  carefully  re- 
peated, seem  to  point  at  such  powers  as  could  not  only  from  time 
to  time  be  granted,  but  could  also  be  repealed  or  altered;  in  short, 
confined  to  process,  practice,  and  pleading,  in  the  ordinary  sense 
of  those  terms.  No  doubt  the  Barons  of  the  Exchequer  could 
deal  with  existing  appeals  under  the  Act,  but  they  could  not  create 
any  new  right  of  appeal. 

It  is  remarkable  that  section  26  gives  this  legislative  power,  as 
claimed,  to  the  Lord  Chief  Baron  and  two  or  more  Barons  of  the 
Exchequer ;  so  that  the  concurrence  of  all  the  Barons  was  not 
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required.  And  yet  in  the  next  section,  which  is  for  mere  matter 
of  form,  the  authority  is  confined  to  the  Lord  Chief  Baron  and  the 
Barons.  Parliament  does  not  seem  to  have  attached  much  impor- 
tance to  the  delegated  power.  If  it  was  the  intention  of  Parliar 
ment,  diTesting  itself  of  a  power  which  it  ought  never  to  part  with, 
to  delegate  to  any  other  person  out  of  Parliament  legislative  power, 
power  to  enact  new  laws,  and  create  new  rights  of  appeal,  thereby 
conferring  the  greatest  power  which  Parliament  could  confer  upon 
a  Court,  —  if,  I  say,  such  could  have  been  the  grave  inten- 
tion of  Parliament,  stripping  itself,  *  as  it  ought  not  to  have  *  752 
done  for  any  reason,  of  a  power  which  it  declined  to  exer- 
cise itself,  and  which  it  never  intended  to  exercise,  would  it  have 
left  to  a  mere  majority  of  the  Court  of  Exchequer  that  great 
power  ?  Whereas,  when  it  came  to  a  question  of  form  immediately 
succeeding  the  special  great  power,  it  required  all  the  Court  to 
concur.  Where  is  the  construction  which  possibly  could  lead  your 
Lordships  to  take  such  a  view  of  such  a  clause  as  that  which  we 
are  now  considering  ? 

I  cannot  think  the  saving  clause  at  the  end  of  the  Act  unim- 
portant; it  declares  that  nothing  in  the  Act  contained  shall  afiect 
or  prejudice  the  jurisdiction  or  authority  of  the  Court  of  Ex- 
chequer, 4&C.  Now,  the  making  of  orders  giving  a  right  of  appeal 
from  the  Court  of  Exchequer,  where  such  riglit  of  appeal  did  not 
before  exist,  is  an  act  by  the  present  Barons  of  the  Court  of  Ex- 
chequer, which  does,  if  valid,  affect  and  prejudice  the  jurisdiction 
and  authority  of  the  Court  in  all  time  to  come.  The  present 
Baronsr  exercising  this  power  have  superadded  what  did  not  before 
exist,  namely,  a  right  of  appeal  in  various  modes  from  the  decision 
of  the  Court  of  Exchequer.  The  Court  of  Exchequer  having  a 
right  to  decide  without  any  power  of  appeal,  the  present  Barons 
of  the  Exchequer  have,  in  the  exercise  of  the  authority  which 
they  claim,  made  their  judgments  subject  to  the  decision  of  a 
higher  tribunal.  If  that  is  not  affecting  the  jurisdiction  of  the 
Court,  I  cannot  imagine  what  can  be  said  to  be  so. 

My  Lords,  I  have  by  anticipation  shown  that  my  opinion  is,  that 
the  words  ''  process,  practice,  and  pleading  "  cannot  bear  the  con- 
struction put  upon  them  by  the  Attorney-General ;  I  think  that 
they  must  be  received  in  their  common  acceptation.  Sev- 
eral of  the  sections  in  *  the  Act  of  1859  appear  to  me  to  show  *  753 
that  Parliament  used  the  terms  in  that  restricted  sense. 
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I  will  ask  your  Lordships  to  observe  that  section  22,  aDd  those 
clauses  which  I  am  now  referring  to,  are  not  printed  in  the  joint 
Appendix  ;  they  do  not  appear  to  have  struck  anybody  in  the  way 
in  which  they  strike  me  at  present.  Section  22  makes  good  de- 
fects in  pleading  on  tlie  revenue  side  of  the  Court  of  Exchequer. 
Section  23  relates  to  process  for  levying  of  fines,  &c.  Section  24 
directs  execution  to  issue  to  recover  certain  debts  according  to  the 
rules  and  practice  of  the  Court ;  and  those  terms  are  all  repeated 
in  section  26,  which  is  separated  from  the  others  ouly  by  one 
clause  creating  a  new  right  in  the  Crown.  It  is  remarkable, 
therefore,  that  in  the  very  Act  which  contains  section  26,  which 
speaks  of  '^  process,  practice,  and  pleading,"  in  three  of  the  sec- 
tions immediately  preceding  the  26th,  one  gives  you  an  instance 
and  a  rule  in  regard  to  pleading,  another  gives  you  an  instance 
and  a  rule  in  regard  to  process,  and  the  third  gives  you  an  instance 
and  a  rule  in  regard  to  practice.  Well,  then,  as  Parliament  had 
just  spoken  of  "  process,  practice,  and  pleading,"  and  shown  their 
proper  application  to  the  proper  cases,  in  every  instance  using  the 
very  terms,  not  vaguely,  not  by  inference,  not  by  implication,  but 
in  the  very  words  that  we  are  now  considering  —  speaking  of  pro- 
cess, speaking  of  pleading,  speaking  of  practice,  every  one  of  those 
terms  used,  and  every  one  of  them  applied  distinctly  and  directly 
to  its  own  proper  object  and  its  own  proper  work  —  is  not  that  a 
guide  to  section  26  ?  When  the  Act,  therefore,  speaks  of  the  pro- 
cess, practice,  and  pleading  of  the  Court,  we  have  only  to  cast  our 
eyes  a  few  inches  above,  and  to  look  at  the  rules,  and  the  Act 
there  tells  us  what  Parliament  intended  by  those  expres- 
♦  754  sions.  It  appears  to  me,  I  confess  *  with  very  great  sub- 
mission, that,  although  no  doubt  the  observation  has  not 
been  hitherto  made,  it  would  be  very  difficult  to  answer  that  view 
of  the  case. 

The  fact  that  no  such  extended  irresponsible  power  was  ever  be- 
fore given  by  Parliament  to  any  Judges  is  entitled  to  much  weight 
wlien  w6  are  asked  to  construe  words  into  an  authority  to  create 
an  appeal  to  the  Exchequer  Chamber  and  to  this  House,  although 
no  such  intention  is  expressed,  and  although  the  words  which  are 
used  may  well  be  satisfied  by  applying  them  to  other  and  minor, 
yet  important,  objects.  The  more  it  is  attempted  to  show  {liat  the 
Barons  of  the  Exchequer  have  an  absolute  power  to  create  new 
rights  of  appeal  on  the  revenue  side  of  the  Court,  the  more  I  am 

[560] 


THE  ATTOBNEY-GENEBAL  V.  SULEM.  *  754 

impressed  with  the  objection  that,  looking  through  the  four  corners 
of  the  Act  of  Parliament,  not  onlj  is  no  such  intention  expressed, 
but  the  whole  frame  of  the  Act  rebuts  a  construction  which  would 
not  be  subsidiary  to  the  Act,  but  would  run  counter  to  its  express 
and  careful  provisions. 

My  clear  opinion,  therefore,  is  that  the  orders  were  void,  and 
that  the  appeal  should  be  dismissed,  with  costs. 

Lord  Wensletdalb.  —  The  question  which  your  Lordships  have 
now  to  decide  is  very  important.  I  regret  to  find  that  the  con- 
clusion to  which  some  of  my  noble  and  learned  friends  have  ar- 
rived differs  from  mine ;  and  from  the  sincere  respect  I  have  for 
their  opinion,  I  cannot,  of  course,  feel  great  confidence  in  my  own. 
But  after  having  given  every  consideration  in  my  power  to  the 
question,  I  feel  bound  to  advise  your  Lordships  to  adopt  the  course 
which  I  think  is  just,  and  to  reverse  the  decision  of  the  Court  of 
Exchequer  Chamber. 

The  question,  though  important,  really  lies  in  the  *nar-    •  755 
rowest  compass,  and  is  only  as  to  the  meaning  of  the  26th 
section  of  the  Statute  21  k  22  Vict.  c.  21,  *^  an  Act  to  regulate 
the  office  of  Queen's  Remembrancer."    This  section  makes  it  law- 
ful —  [His  Lordship  read  it.] 

To  this  section  we  must,  I  am  clearly  of  opinion,  apply  the  or- 
dinary rule  of  construction  applicable  to  all  written  instruments. 
What  is  the  true  meaning  of  the  words  used  according  to  their 
usual  acceptation  and  their  ordinary  grammatical  meaning  ?  And 
applying  that  rule,  I  do  not  think  there  is  much  doubt  what  the 
meaning  is.  Does  it  authorise  the  Court  of  Exchequer  to  grant 
an  appeal  to  the  Court  of  Exchequer  Chamber  and  the  House  of 
Lords  against  the  decision  of  the  Court  of  Exchequer  on  the  reve- 
nue side  on  a  rule  for  a  new  trial  on  the  ground  of  misdirection  ? 

On  perusing  the  very  able  opinions  of  some  of  the  Judges  of  the 
Court  of  Queen's  Bench,  delivered  in  the  Exchequer  Chamber,  I 
perceive  in  them  a  suggestion  of  a  rule  of  law  that  such  power  of 
appeal  was  so  unusual  that  it  required  "  a  clear,  unambiguous 
expression  "  of  the  intention  of  the  Legislature  in  order  to  support 
it ;  that  the  power  must  be  '^  distinctly  and  unequivocally  given  "  ; 
and  that  supposed  rule  seems  to  me  to  have  had  great  influence 
in  forming  the  opinions  of  these  Judges  of  the  Court  of  Queen's 
Bench. 
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Such  a  rule  of  construction  appeared  to  me  to  be  entirely  new, 
as  far  as  my  experience  went,  and  I  inquired  from  the  learned 
counsel  in  the  course  of  the  argument,  whether  any  authority 
could  be  found  for  such. a  principle  of  construction.  I  was  re- 
ferred by  Mr.  Mellish  to  some  cases  on  the  subject  of  appeals  from 
the  decisions  of  magistrates,  collected  in  Dickinson's  Session's 
Cases,  6th  ed.  p.  626.  These,  when  closely  examined,  appear  to 
amount  to  no  more  than  this,  that  an  appeal  cannot  be 
♦756  *  given  "by  implication,"  which  is,  in  truth,  no  more  than 
this,  that  however  much  you  may  be  satisfied  that  the 
Legislature  must  have  intended  to  give  it,  it  is  not  enough  unless 
there  are  words  to  give  it. 

I  havjB  often  had  occasion  to  mention,  on  the  construction  of 
written  instruments,  how  important  it  was  in  every  question  of 
intention  to  distinguish  between  the  meaning  of  the  words  used, 
and  what  the  framer  of  them  may  be  supposed  to  have  intended, 
and  I  have  found  that  the  real  distinction  has  not  always  been  at- 
tended to  ;  yet  it  is  important.  In  my  opinion  there  is  no  legal 
ground  for  such  a  principle  of  construction  as  seems  to  have  been 
acted  upon  by  some  of  the  Judges, 

The  true  question  for  us  to  decide  is,  what  is  the  ordinary  and 
grammatical  meaning  of  the  words  used  in  this  section.  Do  these 
words  give  the  Chief  Baron  and  two  Barons  the  power  of  extend- 
ing the  right  of  appealing  against  the  decision  of  a  rule  to  show 
cause  for  a  new  trial,  on  the  ground  of  misdirection,  to  the  Court 
of  Exchequer  Chamber,  such  a  power  being  clearly  given  to  the 
common  law  Courts  by  the  Act  of  1854. 

The  first  part  of  the  26th  section  gives  the  Judges  power  to 
make  new  rules  and  orders  on. the  revenue  side  of  the  Court.  It  is 
hot  contended  that  this  would  authorise  a  new  rule  to  allow  au 
appeal.  The  words  of  the  second  part,  if  taken  by  themselves, 
would  clearly  be  enough  to  allow  all  the  provisions  of  the  Acts  of 
1852  and  1854  to  be  adopted  on  the  revenue  side  of  the  Excheq- 
uer. 

Three  questions  then  arise :  first,  is  this  so  unreasonable  that 
the  general  power  is  not  so  to  be  construed  ?  For,  no  doubt,  if 
the  natural  and  ordinary  construction  of  the  words  used  would  lead 
to  ah  absurd  or  unreasonable  consequence,  they  may  be  moderated, 

or  qualified,  or  explained. 
*  757       *  Secondly.    Does  the  circumstance  that  other  provis- 
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ions  of  the  statute  expressly  enacting  that  certain  clauses  of  the 
Common  Law  Procedure  Act,  1852,  and  the  Common  Law  Pro- 
cedure Act,  1854,  should  be  in  force,  and  should  extend  to  the 
revenue  side  of  the  Exchequer,  afford  a  proof  that  no  others  were 
intended  to  be  so  extended,  applied,  or  adopted. 

And,  thirdly.  Does  the  conclusion  of  the  26th  section,  explain- 
ing that  the  object  of  the  enactment  is  that  the  process,  practice, 
and  mode  of  pleading  of  the  revenue  side  of  the  Court  of  Excheq- 
uer should  be  made  uniform  with  the  process,  practice,  and  mode 
of  pleading  on  tho  plea  side  of  the  Court,  make  any  difference  7 
Is  the  word  '^  practice  "  to  be  understood  in  the  larger  sense  of  the 
whole  conduct  of  the  procedure  in  the  suit  in  the  Court  of  Ex- 
chequer, from  the  beginning  of  the  suit  to  the  ultimate  judgment 
and  execution,  or  in  the  more  limited  sense  of  common  and  ordi- 
nary practice  ? 

These  several  points  must  be  disposed  of. 

First.  It  seems  to  me  that  it  is  impossible  to  say,  that  the  intro- 
duction of  a  power  of  appeal  against  a  decision  upon  a  rule  Nisi 
for  a  new  trial  for  misdirection  in  point  of  law,  is  an  unreasonable 
power ;  on  the  contrary,  it  is  a  most  satisfactory  one.  It  gets  rid 
of  the  difficulties  and  inconveniences  of  a  bill  of  exceptions,  which 
all  practitioners  know  to  bo  extremely  troublesome  and  embarrass- 
ing in  its  preparation  and  settlement,  and  substitutes  a  much  more 
simple  course  for  inquiry  into  the  propriety  of  the  Judge's  ruling. 
I  think  it  is  wholly  impossible  to  contend,  with  success,  that  the 
substitution  of  this  mode  of  proceeding  is  not  a  very  reasonable 
one. 

Nor  is  there  any  thing  in  the  least  unreasonable,  in  delegating 
this  power  to  the  Judges  of  the  Court  itself.  Mr.  Justice 
Willes,  in  his  very  able  judgment,  has  given  *  many  in-  *  758 
stances  of  such  delegations  by  the  Legislature  to  others. 
Tho  Act  of  3  £  4  Wm.  4,  c.  42,  tho  first  of  a  series  of  Acts  by 
which  the  law  has  been  greatly  reformed  and  improved,  gives  to 
the  Judges  the  whole  authority  to  make  most  important  changes, 
subject  only  to  the  condition  of  being  laid  before  Parliament.  The 
Common  Law  Procedure  Act,  1852,  gives  a  somewhat  similar 
power  to  the  Judges.  So  the  Common  Law  Procedure  Act,  1854. 
These  powers  were  given  to  a  quorum  of  eight  Judges,  the  chiefs 
of  the  Court  being  three.  In  this  case  it  is  the  chief  of  the  Ex- 
chequer and  two  Judges,  who  have  the  power  delegated  to  them ; 
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but  the  delegation  being  perfectly  reasonable,  there  surely  is  not 
the  shadow  of  an  objection  that  a  quorum  of  the  Judges  of  the 
Court,  who  alone  administer  the  law  of  the  Exchequer,  should 
have  the  power  to  make  the  allowed  alterations  in  it.  I  think, 
therefore,  that  the  power  of  adopting  the  provisions  as  to  appeal,  is 
quite  valid. 

Secondly.  Does  the  enactment  in  express  terms  in  the  Statute  22 
&  28  Vict.  c.  21,  of  certain  provisions  as  applicable  to  the  revenue 
side  of  the  Court  of  Exchequer,  afford  an  inference  that  they  were 
all  that  the  Legislature  meant  to  be  so  applied,  and  operate  as  a 
sort  of  legislative  declaration  that  no  more  should  be  so  applied  ? 
I  think  this,  circumstance  affords  no  such  inference.  Clearly  not 
as  to  those  which  are  independent  of  the  power  to  appeal,  or  to 
bring  a  writ  of  error.  All  that  can  be  implied  is,  that  those 
powers  were  all  that  the  Legislature  itself  then  thought  expedient ; 
but  it  gives  to  the  Judges  the  power  of  adding  from  time  to  time, 
others  which  they  might  judge  proper,  if  circumstances  should 
render  it  advisable.  It  is  confided  to  them  to  exercise  that 
discretion  fairly  and  properly.  Had  the  Legislature  thought 
it  right  to  allow  no  other  provisions  to  be  applied,  nothing 
*  759  *  would  have  been  more  easy  than  to  have  said  so.  We 
cannot  imply  that  restriction  without  its  being  uttered. 

These  sections  are  the  9th,  10th,  12th,  15th,  and  20th.  The 
9th  refers  to  the  power  of  amendment  only,  and  is  given  to  its  full 
extent.  It  is  of  the  faiost  frequent  application,  and  nothing  is  more 
reasonable  than  that  the  Legislature  should,  at  all  events,  have 
enacted  that  this  useful  provisio^i  should  be  made. 

Mr.  Justice  Willes  has  assigned  most  satisfactory  reasons  why 
the  new  sections  giving  error  or  appeal,  were  necessarily  inserted. 
It  is  from  those  only  that  any  inference  can  be  drawn  that  the 
powers  of  error  and  appeal  were  to  go  no  further.  The  12tli  sec- 
tion giving  appeal  from  the  assessment  of  the  Commissioners  of  In- 
land Revenue,  was  absolutely  necessary,  because  the  Common  Law 
Procedure  Acts,  1852  and  1854,  had  not  given  it.  So  the  15th 
section,  giving  error  on  a  writ  of  summons  on  the  Succession  Duty 
Act,  or  for  legacy  duties.  So  the  20th.  For  a  bill  of  exceptions 
in  a  common  case  was  not  given  by  the  statute  of  1852,  but  only 
in  the  newly  constituted  multifarious  case  of  ejectment.  It  bad 
previously  been  given  by  the  Statute  of  Westminster  2,  in  other 
cases. 
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As  to  the  section  10  there  is  great  doubt  also,  to  say  the  least, 
whether  it  was  not  necessary,  for  it  does  not  give  precisely  the 
same  power  to  state  a  case  as  the  42d  and  46th  sections  of  the 
statute  of  1852,  the  first  of  which  gave  only  a  qualified  power  to 
the  Judge  on  being  satisfied  that  the  parties  have  a  bona  fide  in- 
terest in  the  question,  which  is  not  required  in  the  section  10.  It 
would  not  have  been  sufficient,  therefore,  to  leave  those  42d  and 
46th  sections  unaltered,  and  section  10  effected  that  object.  As 
the  Attorney-General  in  all  reveni^e  cases  is  a  necessary 
party,  he  is  included  in  the  term  *'  parties,"  *  as  pointed  out  *  760 
by  Mr.  Justice  Willes's  judgment,  and  his  consent  to  a  case 
would  supersede  the  judgment  of  a  Judge  as  to  the  bona  fide  in- 
terests in  the  question.  This,  in  my  mind,  is  quite  satisfactory. 
But  even  if  it  leaves  it  a  matter  of  doubt  whether  this  power  could 
have  been  given  by  the  Acts  of  1852  and  1854,  it  was  expedient  to 
make  it  perfectly  clear,  and  to  leave  no  question  as  to  the  right  of 
the  Attorney-General  on  behalf  of  the  Crown  to  the  claim  to  have 
such  a  case  stated,  with  the  consent  of  the  other  party  to  the  cause, 
and  the  simple  order  of  the  Judge. 

On  the  whole,  it  seems  to  me  clear  that  the  principle  of  expre%9io 
Urdus  est  ezclusio  allerius  cannot  be  held  to  apply.  I  have  come, 
therefore,  after  much  consideration,  to  the  conclusion  that  the 
second  part  of  the  26th  section  authorises  the  Exchequer  Judges  to 
make  a  regulation  giving  an  appeal  in  the  case  of  a  discharge  of  a 
rule  Nisi  for  a  new  trial. 

The  third  question  is,  whether  this  power  is  qualified  so  as  to 
confine  it  entirely  to  matter  of  the  ordinary  practice  of  the  Court 
in  a  limited  sense. 

The  words  of  the  second  part  of  the  section  go  much  beyond 
that.  They  authorise  the  Chief  Baron  and  Barons  from  time  to 
time,  by  any  rule  or  order,  to  extend,  apply,  or  adapt  any  of  the  pro- 
visions of  the  Common  Law  Procedure  Act,  1852,  and  the  Com- 
mon Law  Procedure  Act,  1854.  This  is  quite  independent  of  the 
clause  authorising  the  application  of  the  rules  of  pleading  and 
practice ;  but  the  general  object  is  to  make  the  process,  practice, 
and  mode  of  pleading  on  the  revenue  side  of  the  Court,  as  nearly 
as  may  be,  uniform  with  the  process,  practice,  and  mode  of  plead- 
ing on  the  plea  side  of  the  Court. 

Does  that  provision  limit  and  control  the  power  to  adopt 
the  provisions  of  the  Acts  1852  and  1854,  and  apply  to  *  com-    *  761 
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men  and  ordinary  practice  in  the  limited  sense  only?  Many  of 
those  provisions  in  the  two  Acts  go  greatly  beyond  "  practice  "  in 
that  sense,  and  process  and  pleading  also.  Can  it  be  supposed 
that  the  Legislature  meant  to  undo,  by  the  use  of  that  term  in  the 
concluding  part,  what  it  had. given  before? 

I  cannot  but  think  that  to  make  the  whole  clause  consistent,  the 
word  ^^  practice  "  must  be  construed  in  the  larger  sense  given  to  it 
in  the  judgment  of  tlie  Judges  of  the  Court  of  Common  Pleas,  and 
explained  more  particularly  by  Mr.  Justice  Willes.  It  seems  to 
be  used  in  the  same  sense  as  it  is  in  the  preamble  of  the  statute  of 
1852  (which  is  of  much  more  importance  than  the  title),  and  in 
the  preamble  of  this  Act  22  &  23  Vict.  c.  21.  It  is  for  rendering 
the  process,  practice,  and  mode  of  pleading  in  the  superior  Courts 
more  simple  and  speedy ;  and  one  purpose,  inter  alia^  is  to  make 
provision  in  relation  to  the  procedure  on  the  revenue  side  of  the 
Court. 

Nor  can  I  see  any  ground  to  confine  the  enactments  to  one 
department  of  the  revenue  side  of  the  Court,  as  contended  by  Mr. 
Meliish.  The  words  apply  equally  to  all  pleadings  and  proceed- 
ings on  the  revenue  side  of  the  Court. 

The  abolition  of  the  writ  of  error  on  the  revenue  side  by  section 
19  (giving  the  Barons  a  discretion  as  to  bail,  which  would  not 
therefore  necessarily  affect  the  Attorney-General),  and  by  the  Act 
of  1852,  §  148,  which  enacts  that  a  writ  of  error  shall  not  be 
necessary  or  used  in  the  proceeding  to  error,  but  shall  be  a  step  in 
the  cause,  seems  to  me  to  put  the  Court  from  which  the  record 
was  before  removed  by  the  writ  of  the  Queen,  entirely  on  a  differ- 
ent footing.  The  suit  is  now  begun  and  ended  in  the  same  Court. 
The  cause  is  not  removed.  The  execution  issues  from  it, 
*  762  the  Court  of  Error  giving  its  assistance  to  come  to  *  a  right 
final  conclusion.  I  agree  with  the  Judges  who  think  that 
the  whole  proceeding,  from  the  beginning  to  the  end  of  the  suit, 
the  taking  the  opinioa  of  the  Court  of  Error  as  well  as  acting  upon 
it,  constitutes  the  practice  of  the  Court  since  the  recent  alteration, 
and  a  different  mode  of  taking  that  opinion  makes  that  a  part  of 
the  procedure. 

But  a  question  has  been  presented  to  our  attention  at  the  close 
of  Sir  Hugh  Cairns's  argument,  and  since  fully  discussed,  which 
must  be  now  considered  :  Was  it  competent  for  the  Judges  of  the 
Excliequer  to  alter  the  law  as  to  then  pending  proceedings,  and  to 
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enact  provisions  at  the  time,  which  thej  did,  viz.  on  the  4th  No- 
vember, 1863,  so  as  to  afiect  the  verdict,  which  the  claimant  then 
had,  which  was  subject  only  to  the  then  existing  law,  and  make  it 
subject  to  another  mode  of  inquiry  ? 

I  was  much  impressed  with  this  objection  at  first,  and  was  for  a 
time  strongly  inclined  to  think  that  it  was  well  founded,  and  that 
the  new  rules,  though  operative  as  to  all  future  suits,  were  not 
operative  in  this.  But  further  argument,  and  a  full  consideration 
of  this  question,  have  satisfied  me  that  this  objection  is  not  well 
founded. 

Two  questions  present  themselves :  1st.  What  would  have  been 
the  effect  if  the  Legislature  had  made  a  new  Act  of  Parliament, 
containing,  precisely  the  same  terms  as  the  rules  of  the  4th  No- 
vember ?  Would  it  have  affected  existing  suits  ?  2d.  If  it  would, 
ought  the  rules  to  be  construed  in  a  difierent  way,  and  not  allowed 
to  have  that  effect  ? 

I  answer,  that  the  new  law  would  affect  the  existing  suit,  and 
the  delegated  authority  to  the  Barons  of  the  Exchequer  ought  to 
have  precisely  the  same  effect. 

First,  in  this  case  it  is  perfectly  clear,  that  what  I  for  the  present 
may  call  the  law  of  the  4th  November,  1863,  took  away  no 
right.  The  verdict  had  been  given  for  the  *  claimant.  The  *  763 
power  of  tendering  a  bill  of  exceptions  Was  gone.  The  new 
law  took  away  no  right  from  the  claimant ;  it  gave  both  the  claim- 
ant and  the  Grown  precisely  the  same  right,  that  of  questioning 
the  propriety  of  the  decisions  of  the  Court  of  Exchequer  on  a  rule 
for  a  new  trial  for  misdirection.  If  the  judgment  was  given  for 
the  claimant,  the  Crown  has  the  right  to  question  that  by  appeal. 
If  for  the  Crown,  the  claimant  has  exactly  the  same  right.  The 
new  law  is  therefore  perfectly  fair  to  both  parties. 

But,  independently  of  that  consideration,  I  think  that  if  it  were 
an  alteration  in  the  mode  of  proceeding  only,  to  the  prejudice  of 
the  claimants,  the  objection  would  not  prevail. 

There  is  no  doubt  of  the  justice  of  the  rule  laid  down  by  Lord 
Coke,^  that  enactments  in  a  statute  are  generally  to  be  construed 
to  be  prospective,  and  to  regulate  the  future  conduct  of  parties. 
But  this  rule  of  construction  would  yield  to  the  intention  of  the 
Legislature.    It  could  not  be  supposed  that  the  Legislature  meant 

>  2  Inst  292. 
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to  deprive  a  man  of  a  vested  right  of  action.  This  was  laid  down 
in  Moon  v.  Durden,^ 

But  on  the  other  hand,  it  is  clear  that  there  is  a  material  differ- 
ence when  an  Act  of  Parliament  is  dealing  with  a  right  of  action 
already  vested,  not  intended  to  be  taken  away ;  and  when  it  is 
dealing  with  mere  procedure  to  recover  those  rights,  which  it  may 
be  quite  reasonable  to  regulate  and  alter.  This  has  been  most 
clearly  and  satisfactorily  explained  in  the  case  of  Wright  v. 
Hale^^  particularly  by  Sir  James  Wilde.  In  that  case  it  was  held 
that  the  Common  Law  Procedure  Act,  1860,  Section  34, 
*  164  *  which  enacts  that  if  a  plaintiff  in  an  action  for  a  wrong, 
in  the  superior  Courts,  recovers  less  than  5Z.,  he  shall  not 
be  entitled  to  costs,  unless  the  Judge  certifies  that  the  action  was 
brought  to  try  a  right,  applies  to  actions  tried  after  though  com- 
menced before  the  suit.  Sir  James  Wilde  says,  with  truth,  that 
this  does  not  take  away  any  right. 

The  right  of  tlie  suitor  is  to  bring  the  action,  and  to  have  it  con- 
ducted in  the  way  and  according  to  the  practice  of  the  Court  in 
which  he  brings  it ;  and  if  any  Act  of  Parliament,  or  any  rule 
founded  on  the  authority  of  the  Act  of  Parliament,  alters  the 
mode  of  procedure,  then  ho  has  a  right  to  have  it  conducted  in 
that  altered  mode.  That,  therefore,  takes  away  nothing.  The 
right  of  action  does  not  constitute  a  title  to  keep  all  the  conse- 
quences of  the  right  as  they  were  before.  It  gives  the  right  to 
have  the  action  conducted  according  to  the  rules  then  in  force 
with  respect  to  procedure. 

I  am,  therefore,  clearly  of  opinion,  that  if  the  provisions  of  the 
rule  had  been  in  an  Act  of  Parliament  of  the  same  date,  the  Act 
would  have  affected  existing  suits,  and  would  unquestionably  have 
given  an  appeal  in  suits  in  which  verdicts  were  already  obtained. 

Secondly,  are  these  rules  made,  not  directly  by  Parliament,  but 
by  delegated  authority,  to  be  differently  construed  ?  I  think  they 
are  not.  Parliament  has  delegated  the  power  without  restriction 
to  the  Judges.  It  has  made  no  conditions  that  it  should  operate 
only  as  to  future  suits  ;  and  if  it  was  not  to  affect  pending  suits, 
many  useful  alterations  might  have  been  prevented.  The  period  of 
making  tlie  allowed  rules  is  loft  entirely  to  the  Judges  themselves 
to  decide.  It  must  be  considered  as  unquestionable  that  they 
had  a  power  to  make  rules  for  existing  suits ;  and  if  they  make 

^  2  Exch.  22.  *  6  H.  &  N.  227. 
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great  changes,  even  if  they  were  *  to  be  thought  unreason-    *  765 
able,  they  would  not  therefore  be  void,  because  the  discre- 
tion of  the  Judges  is  absolute,  and  their  rules  final.    But,  in  truth, 
they  operated  with  perfect  fairness  on  both  the  litigant  parties. 

I  forgot  to  say  that  the  criticism  on  the  language  of  the  rules, 
made  in  the  course  of  the  argument,  may  be  well  founded.  They 
are  not  accurately  prepared,  but  their  meaning  is  clear.  There  is 
a  mistake  in  the  provisions  as  to  the  ''  Court  of  Error,"  which  is 
copied  from  the  words  of  the  Act.  It  referred  to  another  Court 
of  error ;  but  the  meaning  is  perfectly  clear,  and  the  inaccuracy 
cannot  possibly  lead  to  a  mistake. 

I  am  therefore  of  opinion,  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  ought  to  be  reversed. 

Lord  Chelmsford.  —  My  Lords,  I  cannot  help  feeling  some  re- 
gret that  the  learned  Barons  of  the  Court  of  Exchequer  did  not 
hesitate  a  little  before  they  determined  to  relieve  the  Crown  from 
the  diflSculty  in  which  it  was  placed  with  respect  to  a  bill  of  excep- 
tions, by  issuing  the  rule  in  question,  because  from  the  haste  in 
which  it  was  necessarily  prepared  in  order  to  render  it  available 
for  its  intended  object,  scarcely  any  time  could  have  been  aflforded 
them  to  consider  the  grave  doubts  which  have  subsequently  arisen, 
and  which,  upon  reflection,  might  have  occurred  to  themselves,  as 
to  their  power  to  meet  the  emergency  in  the  mode  which  they 
adopted.  They  might  also,  upon  consideration,  have  felt  that, 
however  justifiable  the  occasion  might  seem,  it  was  not  desirable, 
under  any  circumstances,  to  make  a  rule  which,  though  in  terms 
calculated  for  general  application,  was  purposely  designed  to  an- 
swer the  exigency  of  a  particular  case. 

To  this  rule,  so  introduced,  an  objection  has  been  taken 
*  at  your  Lordships'  bar,  on  account  of  its  supposed  retro-  *  766 
spective  operation.  This  objection  does  not  appear  to  have 
been  raised  in  the  Court  of  Error,  though  incidentally  mentioned 
in  the  course  of  the  argument  there.  Whatever  conclusion  may 
be  adopted  as  to  its  operation  and  effect,  I  am  so  strongly  of  opin- 
ion it  was  idlra  vires  of  the  framers  of  it,  that  I  think  it  unneces- 
sary to  make  any  observations  upon  its  alleged  invalidity  on  any 
other  ground. 

The  short  question  is,  whether  the  Legislature,  by  the  26th  sec-' 
tion  of  the  Queen's  Remembrancer's  Act  (22  &  23  Vict.  c.  21), 
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has  given  to  a  majority  of  the  Barons  of  the  Court  of  Exchequer 
the  power  to  determine  whether  it  is  expedient  tliat  there  should 
be  a  right  of  appeal  in  a  case  in  which  none  existed  before  ? 

There  is,  to  my  mind,  a  sort  of  primd  facie  presumption  against 
this  having  been  intended,  arising  from  the  consideration  that  if 
the  Legislature  meant  to  delegate  its  power  in  this  respect,  a  very 
few  plain  and  simple  words  would  have  been  sufficient  to  express 
the  intention  ;  but  so  far  from  clearly  conveying  the  meaning,  it  is 
so  concealed  under  the  language  employed,  that  the  ingenuity  of 
the  ablest  counsel  has  been  tasked  to  discover  it,  and  after  argu- 
ments of  great  length,  both  in  this  House  and  in  the  Exchequer 
Chamber,  it  is  still  left  in  the  doubt  and  uncertainty  which  must 
necessarily  result  from  the*  difference  of  opinion  which  it  has  pro- 
duced. Clear  and  distinct  language  might  have  been  expected 
upon  an  occasion  where  the  Legislature,  having  ample  means  of 
forming  a  competent  judgment  on  the  expediency  of  allowing  an 
appeal  in  a  particular  case,  was  about  to  remit  to  the  Judges  of  a 
Court  the  discretion  of  determining  whetlier  such  an  appeal  from 

their  own  decision  ought  or  ought  not  to  be  granted.  I 
*  767    quite  agree  with   my  noble   *  and  learned  friend   (Lord 

Wensleydale)  that  it  is  not  necessary  that  the  power  should 
have  been  "  distinctly  and  unequivocally  given  "  ;  but  neither 
ought  it  to  have  been  left  to  a  doubtful  and  conjectural  inference 
from  equivocal  words. 

The  whole  argument  is  involved  in  the  construction  of  the  latter 
part  of  the  26th  section  of  the  Queen's  Remembrancer's  Act, 
'^  and  also  from  time  to  time,"  &c.  The  section  has  been  read  so 
often,  that  I  will  not  trouble  the  House  with  it.  The  words  to  be 
principally  dwelt  upon  are  "  process,  practice,  and  mode  of  plead- 
ing." Now  these  words  "  process  "  and  "  pleading  "  are,  by  com- 
mon consent,  dismissed  as  wholly  inappropriate  to  describe  any 
proceeding  which  is  to  be  carried  on  beyond  the  walls  of  the  Court, 
and  the  whole  stress  of  the  argument  is  laid  upon  the  word  "  prac- 
tice." But  as  this  word  "  practice  "  (more  especially  looking  to 
the  company  in  which  it  is  found)  would,  in  its  ordinary  meaning, 
be  confined  like  the  other  two  words  to  the  Court  itself,  it  has 
been  necessary  to  pray  in  aid  of  the  more  extensive  meaning  con- 
tended for,  the  words  of  the  Common  Law  Procedure  Act,  1852, 
'section  148,  repeated  in  the  Queen's  Remembrancer's  Act,  section 
19,  that  '^  the  proceeding  to  error  shall  bo  a  step  in  the  cause." 
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"  The  argument  then  proceeds  thus :  writs  of  error  being  abol- 
ished and  appeals  substituted  in  every  case  in  which  error  can  be 
brought,  the  proceedings  to  the  Court  of  Appeal  are  proceedings 
in  the  Court  below,  and  become  part  of  the  practice  of  the  Court. 
Therefore,  a  statute  empowering  the  Judges  of  one  Court,  from 
which  no  appeal  lies,  to  assimilate  its  practice  to  another  from 
which  a  right  of  appeal  exists,  necessarily  and  expressly  confers 
the  power  to  create  such  an  appeal,  or  the  practice  of  the  two 
Courts  would  not  be  uniform. 

*  But  this  ai^ument  appears  to  be  without  foundation  in  *  768 
the  language  of  the  Legislature  on  which  it  is  rested.  It 
is  to  be  observed  that  the  words  used  are  not  ^'  the  proceeding  in 
error  shall  be  a  step  in  the  cause,''  but  "  the  proceeding  to  error." 
It  would  certainly  be  an  extraordinary  provision  to  enact  that  the 
proceedings  in  one  Court  shall  be  part  of  the  practice  of  another  ; 
but  not  at  all  to  say  that  every  step  up  to  the  very  door  of  the 
Court  of  Error  shall  be  a  proceeding  in  the  Court  from  which  the 
error  proceeds. 

The  word  "  practice,"  however,  is  said  to  be  a  word  of  wide  ex- 
tent. Mr.  Justice  Willes  says  it  applies  to  '^  all  the  proceedings  by 
which  a  cause  is  brought  to  judgment  and  execution.  And  Chief 
Justice  Erie  says,  "  Throughout  the  Common  Law  Procedure  Act, 
and  the  Queen's  Remembrancer's  Act,  *  procedure '  is  used  as 
equivalent  to  process,  practice,  and  mode  of  pleading."  But  the 
word  "  procedure  "  is  nowhere  used  in  any  of  the  enactments  of 
the  Common  Law  Procedure  Act,  or  of  the  Queen's  Remembran- 
cer's Act.  It  is  merely  part  of  the  name  by  which  the. first  men- 
tioned Act  is  to  be  cited,  and  a  portion  of  tlie  title  of  the  latter 
Act.  The  learned  Chief  Justice's  meaning  must,  therefore,  be 
that  the  word  "  procedure  "  is  used  by  the  Legislature  as  the  de- 
scription of  an  Act  which  comprehends  provisions  as  to  process, 
practice,  and  pleading  ;  a  remark  which,  with  great  deference,  ap- 
pears to  me  to  have  no  force  at  all  in  the  argument.  Mr.  Justice 
Willes  also  is  not  quite  accurate  in  saying  that  the  word  "  prac- 
tice "  is  a  word  applying  "  to  all  the  proceedings  by  which  a  cause 
is  brought  to  judgment  and  execution."  In  its  ordinary  meaning, 
it  is  undoubtedly  distinguished  from  the  ^^  pleadings  "  ;  no  unim- 
portant part  of  the  proceedings  by  which  a  cause  is  brought 
to  judgment.  The  learned  *  Judge  also,  placing  no  reliance  *  769 
upon  the  word  "  process,"  and,  of  course,  not  on  the  word 
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• 

"  pleading,"  says,  "  but  coming  to  *  practice,'  *  practice '  is  no 
term  of  Act."  Here  again  I  must  beg  leave  to  differ  with  him. 
"  Practice,"  even  standing  by  itself,  applies  to  a  part  of  the  proceed- 
ings of  a  Court,  which  are  sufficiently  distinguishable  from  the 
rest  to  be  the  subject  of  books  of  practice.  As  to  his  observation, 
that  one  of  the  heads  of  such  a  work  will  be  the  head  of  ^^  error/' 
that  is  likely  to  be  the  case,  because  Courts  of  error  have  their 
practice  as  well  as  Courts  of  original  jurisdiction.  A  book  of 
practice,  therefore,  without  such  a  heading,  might  be  regarded  as 
imperfect  or  incomplete,  but  it  would  hardly  be  called  ^^  maimed  " 
(in  the  view  of  the  learned  Judge),  because  nothing  would  be  cut 
off  from  the  history  of  the  practice  of  the  other  Courts,  of  which 
alone,  upon  thi?  supposition,  it  would  profess  to  treat. 

It  may  be  that  the  word  "practice,"  under  certain  circum- 
stances, may  be  as  comprehensive  in  its  expression  as  the  argument 
requires ;  but  it  hardly  seems  a  correct  mode  of  ascertaining  its 
meaning  in  the  place  where  it  is  found  to  separate  it  from  all  the 
other  words  with  which  it  is  associated,  and,  having  thus  detached 
it  from  its  qualifying  context,  to  construe  it  by  itself.  Even 
if  the  term  "  practice "  might,  in  a  popular  sense,  be  taken  to 
comprehend  all  the  proceedings  in  a  suit  from  the  beginning  to  the 
end,  yet  when  the  Legislature  uses  it  with  the  words  "  process  and 
pleading,"  it  must  have  a  limited  meaning  assigned  to  it.  And  as 
the  practice  of  a  Court  is  as  much  distinguished  from  its  process 
and  pleading  as  these  portions  of  the  proceedings  are  from  each 
other,  the  word  "  practice  "  in  such  a  connection  cannot  be  sup- 
posed to  have  been  intended  (in  the  words  of  Chief  Justice 
*  770  Erie)  "  to  include  the  whole  of  the  suit  from  the  *  issuing 
of  the  first  to  the  execution  of  the  last  process.  But  at- 
tributing the  most  comprehensive  meaning  to  the  word  "  practice," 
it  is  still  the  practice  of  the  Court  of  Exchequer  to  which  the 
statute  refers  ;  it  is  a  proceeding  in  that  Court  which  is  to  bring 
the  parties  to  the  door  of  the  Court  of  Error.  The  practice 
pointed  at  does  not  advance  a  single  stop  over  the  threshold  of  j;he 
Court  of  Appeal.  It  is  applicable  to  all  cases  in  which  a  right  of 
appeal  previously  existed,  but  has  no  force  whatever  to  create  a 
new  right.  To  give  it  that  effect  would  be  to  confound  the  dis- 
tinction (in  the  words  of  Mr.  Justice  Crompton)  between  "  the 
machinery  of  the  appeal  and  the  right  of  appeal." 

The  view  which  I  have  taken  of  the  limited  extent  of  the  word 
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'^  practice,"  in  the  26th  section  of  the  Queen's  Remembrancer's 
Act,  appears  to  me  to  receive  strong  confirmation  from  other  parts 
of  the  Act.  In  several  other  sections  appeals  from  the  revenue 
side  of  the  Court  of  Exchequer  are  specially  provided  for ;  and  it 
xnsLj  fairly  be  asked  wliy,  if  the  Legislature  intended  that  there 
should  be  an  appeal  in  cases  of  motions  for  a  new  trial,  a  provis- 
ion to  this  efifect  was  not  expressly  made  ?  It  is  generally  con- 
sidered to  be  a  sufficient  indication  of  intention,  when  certain 
things  are  specifically  enumerated,  that  others,  not  mentioned,  are 
not  proposed  to  be  included. 

Plausible  reasons  have  been  suggested  why  it  was  necessary  that 
the  Act  should  contain  provisions  for  appeals  on  special  cases, 
bills  of  exception,  and  cases  of  succession,  and  of  legacy  duty. 
Yet  no  satisfactory  explanation  has  been  given  why  the  Legisla- 
ture should  have  taken  all  these  under  its  own  direction,  and,  as 
if  proclaiming  its  incompetency  to  decide  upon  a  question  of 
expediency,  should  have  left  the  only  remaining  case 
*  to  be  provided  for  by  the  delegated  discretion  of  a  ma-  *  771 
jority  of  the  Barons  of  Exchequer. 

But  even  limiting  the  view  to  the  section  in  question,  the  whole 
frame  of  it  appears  to  me  to  militate  against  the  construction 
which  would  extend  the  power  of  the  Barons  of  the  Exchequer  to 
a  proceeding  beyond  the  precincts  of  their  own  Court.  Besides 
the  company  in  which  the  word  '^  practice  "  is  found,  both  clauses 
of  the  section  pvovide  for  the  exercise  from  time  to  time  of  the 
powers  which  it  confers. 

It  has  been  argued,  and  perhaps  correctly,  that  if  the  Barons 
possessed  the  power  of  giving  an  appeal,  and. executed  it,  it  could 
not  be  recalled.  But  this  appears  to  me  to  prove  that  the  Act 
would  not  apply  to  such  an  irrevocable  power,  but  was  intended  to 
be  confined  to  the  adoption  of  such  provisions  of  the  Common 
Law  Procedure  Acts  with  respect  to  process,  practice,  and  plead- 
ing, as  might  properly  be  subject  to  alteration  ^'  from  time  to 
time,"  according  to  the  result  of  experience. 

It  was  argued,  that  unless  the  power  to  extend,  apply  or  adapt 
any  of  the  provisions  of  the  Common  Law  Procedure  Acts  applies 
(amongst  others)  to  the  clauses  giving  the  rights  of  appeal  in 
motions  for  new  trial,  the  power  given  by  the  two  clauses  would 
be  coextensive,  and  the  latter  would  be  merely  a  repetition  of  the 
former.    But  it  appears  to  me  that  the  two  portions  of  this  section 
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may  be  distinguished  from  each  other,  and  that  each  may  have  its 
due  effect ;  alterations  in  the  proceedings  on  the  revenue  side  of 
the  Court  of  Exchequer  having  been  introduced  by  the  Act,  some 
rules  would  be  absolutely  required  to  meet  this  new  state  of 
things.  Accordingly,  the  former  part  of  the  section  directs  the 
Barons  to  make  such  rules  as  might  seem  to  them  nece&- 

*  772    sary  and  proper.     *  But  beyond  these  rules,  which  were  in- 

dispensable, the  Legislature,  considering  that  some  of  the 
provisions  of  the  Common  Law  Procedure  Acts,  and  the  rules  of 
pleading  already  made  for  the  regulation  of  the  pleading  and  prac- 
tice on  the  plea  side  of  the  Court,  might  possibly  be  usefully  ap- 
plied to  the  revenue  side ;  but  not  having  itself  the  practical 
experience  necessary  to  enable  it  to  make  a  selection  of  them, 
therefore,  by  the  latter  part  of  the  section,  it  left  to  the  discretion 
of  tlie  Judges  to  determine  which  of  these  provisions  and  rules  (if 
any)  it  might  be  expedient  to  adopt  in  order  to  produce  uniform- 
ity in  the  proceedings  on  both  sides  of  the  Court. 

My  noble  and  learned  friend  (Lord  Wensleydale)  says,  that  the 
words  of  the  latter  part  of  the  section,  authorising  the  Barons  to 
extend,  apply,  or  adapt  any  of  the  provisions  of  the  Common  Law 
Procedure  Acts,  are  quite  independent  of  the  clause  authorising 
the  application  of  the  rules  of  pleading  and  practice.  But  with 
great  respect  I  would  observe,  that  in  this  portion  of  the  section 
the  sense  is  carried  on  from  the  words  "  and  also  "  continuously 
to  the  end,  that  the  whole  of  it  must  therefore  be  taken  together 
in  construction,  and  then  it  will  appear  that  it  is  not  to  any  of  the 
provisions  of  the  Common  Law  Procedure  Acts  absolutely  that  the 
power  applies,  but  only  to  such  as  may  seem  expedient  for  making 
the  process,  practice,  and  mode  of  pleading  on  the  revenue  side  of 
the  Court  as  nearly  as  may  be  uniform  with  the  process,  practice, 
and  mode  of  pleading  on  the  plea  side  of  such  Court. 

Wo  are  thus  brought  back  again  to  the  point  upon  which  the 
whole  controversy  turns,  namely,  the  meaning  of  the  word  "  prac- 
tice," as  it  stands  in  the  Act.    I  have  already  endeavoured  to 

show  that  it  cannot   possibly  apply  to  any  proceedings 

•  773    beyond  the  Court  itself ;  and  *  that  therefore  those  sections 

of  the  Common  Law  Procedure  Acts  which  relate  to  ap- 
peals are  not  within  the  range  of  the  discretionary  authority  in- 
tended to  be  conferred  by  the  Legislature. 
I  have  arrived  at  this  conclusion  with  great  reluctance.     It  b 
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very  much  to  be  regretted  that  the  Crown  should  have  been  de- 
prived of  the  means  of  appealing  from  the  decision  of  the  Court  of 
Exchequer  upon  a  question  of  national  importance.  I  should  have 
been  glad  to  find  some  reason  for  supporting  the  validity  of  the 
rule  issued  by  the  Barons,  but  I  can  discover  none.  I  must  there- 
fore act  upon  the  clear  conviction  of  my  own  judgment,  and 
pronounce  my  decided  opinion  in  favour  of  the  respondents. 

Lord  Kingsdown.  —  My  Lords,  the  argument  on  the  first  ques- 
tion in  this  case  as  to  the  power  of  the  Court  of  Exchequer  to 
make  the  orders  in  question,  has  been  so  entirely  exhausted  that 
it  would  be  improper  for  me  to  go  into  it  at  any  length.  The 
reasons  assigned  by  jthe  majority  of  the  Judges  in  the  Exchequer 
Chamber  appear  to  me  to  preponderate,  and  the  grounds  on  which 
my  judgment  rests  are  laid  down,  more  clearly  than  I  could  state 
them,  in  the  opinion  of  the  Lord  Chief  Justice  Cockburn. 

Previously  to  the  Queen's  Remembrancer's  Act  there  were,  as  I 
understand,  no  means  of  reviewing  a  decision  of  the  Court  of  Ex- 
chequer on  the  revenue  side,  except  by  writ  of  error.  Under  the 
two  Acts  of  Common  Law  Procedure  of  1852  and  1854,  there  were 
on  the  plea  side  more  simple  proceedings  on  error  than  by  writ  of 
error,  and  also  the  several  other  remedies  introduced  by  the  Act 
of  1854.  There  was,  further,  the  proceeding  by  bill  of  exceptions, 
independently  of  those  Acts. 

*  If  all  the  proceedings  in  error  and  appeal  applicable  to  *  774 
the  plea  side  of  the  Court  were  considered  applicable  to  the 
revenue  side,  tliere  seems  no  reason  why,  by  the  Act  of  1854,  they 
should  not  have  been  extended  to  both  sides.  The  same  observa- 
tion applies  to  the  Act'  of  1859.  Why,  if  they  were  tliought  by  the 
Legislature  to  be  all  applicable,  were  they  not  all  applied  ?  But 
instead  of  taking  that  course,  the  Legislature  makes  a  careful 
selection  of  some  clauses,  and  omits  others.  With  reference  to  the 
particular  matter  now  in  question^  it  omits  the  appeal  from  the 
decision  on  a  motion  for  a  new  trial,  and  gives,  as  I  think,  in  sub- 
stitution for  it,  the  proceeding  by  bill  of  exceptions. 

It  has  been  said  that  the  same  relief  may  be  had  by  both  those 

*  modes  of  proceeding,  but  that  there  are  many  difficulties  in  the 

latter  which  are  not  found  in  the  former.    If  this  be  so,  the  Crown 

may  have  been  willing  to  give  the  right  of  review,  subject  to  the 

restrictions  which  those  difficulties  might  impose,  but  no  further ; 
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but  that,  contemplating  the  application  of  both  remedies,  the  Legis- 
lature should  itself  give  the  one,  and  the  less  convenient,  and 
leave  it  to  the  Court  of  Exchequer,  at  its  discretion,  to  give  or 
withhold  the  other,  and  the  more  convenient,  is  to  me  quite  incon- 
ceivable. It  may  have  used  words  so  large  as  to  compel  us  to  say 
that  this  power  is  given ;  but  if  the  clause  be  capable  of  two 
constructions,  I  think  that  should  be  adopted  which  is  most 
consistent  with  the  probable  intention  to  be  collected  from  the 
other  clauses. 

When  the  words  of  the  26th  section  are  examined,  it  seems  to  - 
me  that  they  neither  require  nor  warrant  the  larger  construction. 
The  section  is  introduced  for  the  purpose  of  enabling  and  directing 
the  Court  of  Exchequer  to  make  rules  and  orders  for  regu- 
*  775  lating  its  process,  *  practice,  and  mode  of  pleading,  with  a 
view  to  the  alterations  introduced  by  the  Act,  and  to 
making  such  process,  practice,  and  mode  of  pleading  as  nearly  as 
may  be  uniform  on  the  two  sides  of  the  Court.  For  this  purpose, 
and,  as  I  understand  it,  for  this  purpose  only,  the  Barons  may 
extend,  apply,  and  adapt  any  of  the  provisions  of  the  two  Acts  of 
1852  and  1854. 

Bead  in  their  ordinary  meaning,  as  applied  to  proceedings  with- 
in the  Court  itself,  the  words  are  reasonable,  consistent  with  the 
other  provisions  of  the  Act,  and  in  accordance  with  what  is  found 
in  the  two  Acts  referred  to.  They  are  consistent  also  with  the 
provision  that  the  rules  may  be  made  from  time  to  time,  and  with 
the  fact  that  the  ^amo  words  which  apply  to  the  provisions  of  tlie 
two  Acts,  are  applied  also,  in  the  expressions  immediately  follow- 
ing, to  the  rules  of  pleading  and  practice  on  the  plea  side  of  the 
Court.  I  am  by  no  means  satisfied  that  there  is  any  redundancy 
in  the  language  of  the  section  thus  construed  ;  but  if  there  be,  it 
is  not  in  my  opinion  sufficient  to  outweigh  the  objections  to  the 
other  construction. 

What  the  Court  of  Exchequer  has  attempted  by  its  orders  to  do 
is  to  give  to  two  superior  Courts,  the  Exchequer  Chamber  and  the 
House  of  Lords,  jurisdiction  to  hear,  and  to  impose  upon  them 'the 
duty  of  hearing,  an  appeal  against  its  decisions,  with  which,  except 
for  those  orders,  those  Courts  would  have  neither  the  duty  nor  the 
right  to  interfere.  Can  it  possibly  be  said  that  this  is  to  regulate 
the  practice  of  the  Court  of  Exchequer  ?  All  the  proceeding 
which  leads  to  the  other  Courts  Ziehen  those  other  Courts  are  open, 
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all  the  proceeding  to  error,  is  a  step  in  the  cause,  and  part  of  the 
practice  of  the  Court ;  but  whether  the  doors  of  the  other 
Courts  are  to  be  open  *  or  not,  surely  iis  not  a  point  of  •  776 
practice  in  the  Inferior  Court. 

It  is  said  that  the  Legislature  has  already  given  the  appeal  by 
means  of  a  bill  of  exceptions,  and  what  is  now  proposed  to  be 
done  is  only  to  do  the  same  thing  in  a  more  convenient  Ibrm. 

But  the  answer  to  this  seems  to  me  to  be  that  the  Legislature 
has  given  no  general  power  to  the  superior  Courts  to  review  the 
decisions  of  the  Court  of  Exchequer.  It  has  prescribed  certain 
special  modes  of  proceeding  by  which  this  may  be  done,  and  has 
by  necessary  implication  excluded  others. 

The  law  before  the  orders  said,  the  decision  of  the  Court  of 
Exchequer  on  a  motion  for  a  new  trial  shall  be  final.  Tlie  orders 
say  it  shall  not  be  final.  It  is  not  a  new  mode  of  effecting  an  ob- 
ject which  could  already  be  attained  in  a  different  mode.  There 
was  no  mode  whatever  then  subsisting  by  which  tlie  decision  now 
complained  of  could  have  been  disturbed.  Tliere  was  a  mode  by 
which  the  necessity  of  moving  for  a  new  trial  might  have  been 
prevented,  but  that  is  quite  a  different  thing,  and  it  is  not  because 
that  mode  baa  failed  (no  matter  from  what  cause)  ttiat  the  Court 
of  Exchequer  can  create  a  new  jurisdiction,  which  the  Legislature 
has  not  created,  and  in  my  opinion  has  not  authorised  the  Court 
of  Exchequer  to  create. 

Having  arrived  at  this  conclusion  on  the  first  point,  I  think  it 
unnecessary  to  say  any  thing  on  the  second* 

JkiffmeiU  appealed  fmm  a^jbrnud^  and  appeal  dietf/isiedf  wUh 
OotU. 

Lords'  Journals,  6tb  April,  1864/ 
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ACCOUNTS.    See  Eelvass. 
ACCUMULATION.    See  Fractick,  4. 
ACQUIESCENCE.    See  Solicitor. 

Circumstances  which  may  constitute  acquiescence  in  a  fraud.  —  Wall  t. 
CockereUy  229. 
ACT  OF  FARLIAMENT.    See  Deed. 
ADJACENT  SUPPORT.    See  Railway. 
ADMINISTRATION  SUIT.    See  Domicile. 
ADMISSION  TO  OFFICE.    See  Corporation. 
ADULTERY.    See  Divorce.    Queen's  Proctor. 

1.  Adultery,  alleged  to  have  been  committed  by  the  petitioner  at  any  time 
during  the  marriage,  in  which  term  is  included  the  period  between  a  de- 
cree for  a  divorce  a  mensa  et  thoro^  and  the  actual  dissolution  of  the  mar- 
riage, is  a  counterchai^e  into  which  the  Court  is  so  bound  to  inquire.  — 
Lautour  v.  The  Queen's  Proctor,  685. 

2.  If  such  adultery  has  been  committed  between  the  time  when  a  decree  for 
a  divorce  a  mensa  et  thoro,  under  the  old  law,  was  pronounced,  and  the 
time  when  a  petition  under  the  20  &  21  Vict  c  85,  wsis  presented,  pray- 
ing for  a  dissolution  of  the  marriage,  the  Judge  Ordinary,  on  being  duly 
informed  thereof,  is  ^*  not  bound  "  under  the  Slst  section  of  the  statute  to 
dissolve  the  marriage.  —  Id, 

APPEAL.    See  Jurisdiction.   Patent.   Practice,  5.    Sale  and  Trans- 
fer OF  Lands. 
The  creation  of  a  right  of  appeal  is  an  act  which  requires  legislative 
authority.    Neither  the  inferior  nor  the  superior  tribunal,  *  nor   *  778 
both  combined,  can  create  such  a  right,  it  being  essentially  one  of 
the  limitation  and  of  the  extension  of  jurisdiction. —  The  Attomey-Gefk- 
eral  v.  SUlem,  704. 

BANKRUPTCY.    See  Corporation. 

BENEFICIARY.    See  Portions. 

BILL  AND  ANSWER.    See  Evidence. 

BREACH  OF  TRUST.    See  Interest  on  Monet.    Solicitor. 

BY-LAW.    See  Corporation. 

CARRIERS.    See  Railway. 

CHANCERY.    See  Construction  of  Rules.    Domicile. 

1.  The  Court  of  Chancery  is  not  entitled  to  entettain  an  administration  suit 
founded  on  a  question  relating  to  the  construction  of  the  will  of  a  person 
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domiciled  abroad,  and  the  foreign  executors  might  properly  except  to  tti 
jurisdiction.  —  Enohin  y.  Wyliey  1. 
2.  But  parties  thus  entitled  to  insist  on  the  authority  of  the  Court  of  the 
domicile,  may  by  their  conduct  give  to  the  English  Court  authority  and 
jurisdiction  to  construe  the  will,  and  administer  the  estate,  so  far  as  funds 
and  persons  in  this  country  are  concerned.  —  Id. 

CHANCERY,  BILL  AND  ANSWER  IN.    See  Evidencb. 

CLIVE  FUND. 

In  1770  a  deed  was  executed  between  Lord  Clive  and  the  directors,  &c.  of 
the  East  India  Company  by  which  Lord  Clive  transferred  to  the  direc- 
tors a  sum  of  money  to  be  employed  in  giving  pensions  to  disabled  offi- 
cers and  soldiers  and  their  widows,  his  declared  object  being  thereby  to 
induce  fit  persons  to  enter  the  company's  service,  and  to  encourage  them 
to  bravery  therein.  The  directors  and  their  successors  were  to  be  per> 
petual  trustees  of  the  fund.  In  the  deed  was  a  covenant  to  the  effect,  that 
if  afler  1 784  the  company  should  cease  to  employ  a  military  force  in 
India,  in  the  actual  pay  and  service  of  the  company,  and  ships  for  cany- 
ing  on  the  company's  trade,  then  the  company  would,  subject  to  the 
annuities  already  payable  out  of  the  said  fund,  repay  the  money  to  Lord 
Clive  or  his  representatives.  In  1888,  an  Act  of  Parliament  passed  to 
put  an  end  to  the  company's  trading,  and  afler  April,  1834,  ships  were 
no  longer  employed  by  the  company.    In  1858  another  Act  transferred 

*  779   *  the  government  of  India  from  the  company  to  the  Crown,  and  likewise 

transferred  the  army  of  the  company  to  the  service  of  her  Majesty. 
The  same  Act  vested  in  her  Majesty  all  the  funds  at  the  disposal  of  the 
company,  and  bound  her  Majesty  by  all  the  obligations  of  the  company, 
fiduciary  or  otherwise :  — 
Heldf  reversing  the  decision  of  the  Court  below,  that  the  bovenant  in  the 
deed  was  a  private  covenant  between  Lord  Clive  and  the  company ;  that 
the  statutes  in  question  did  not  afiect  this  covenant ;  that  the  objects  of 
the  original  trust,  namely,  troops  in  the  pay  and  service  of  the  company, 
had  ceased  to  exist ;  that  the  covenant  had  thereupon  come  into  opera^ 
tion,  and  therefore  that  the  fund,  subject  to  the  chai^ges  already  fixed 
upon  it,  had  become  payable  to  Lord  Clive's  representatives.  —  Walsh  t. 
•   The  Secretary  of  State  for  India,  867. 

COLLUSION.    See  Divorce. 

COMPOSITION  DEED.    See  Corporation. 

COMPULSORY  POWERS.    See  Deed.    Railway. 

CONDITION.    See  Railway,  7. 

CONSTRUCnON,  RULES  OF.  See  Chancery.  Marriage  Settle- 
MENT.  Patent.  Probate.  Will. 
When  a  contract  is  made  in  a  foreign  country,  and  in  a  foreign  language,  an 
English  Court,  haying  to  construe  it,  must  first  obtain  a  translation  of  the 
instrument ;  secondly,  an  explanation  of  the  terms  of  art  (if  any) ;  thirdly, 
evidence  of  the  foreign  law  applicable  to  it ;  and  fourthly,  evidence  of  any 
peculiar  rules  of  construction  which  may  exist  in  that  law ;  and  must  then 
itself  interpret  the  instrument  on  ordinary  principles  of  construcUon.  — 
Di  Sora  t.  PhiUipps,  624.  v 
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CONTRACT.    See  Marbiaob  Settlemsnt.    Mortoagb.    Railway,  2. 

1.  In  equity  it  is  not  necessaiy  for  the  alienation  of  existing  property  that 
there  shoald  be  a  formal  deed  of  conveyance.  A  contract  to  transfer  the 
property,  given  for  valuable  consideration,  provided  it  is  capable  of  being 
the  subject  of  a  decree  for  specific  performance,  passes  it  at  once,  and  the 
vendor  becomes  a  trustee  for  the  vendee.  This  rule  applies  to  personal 
property,  as  well  as  to  real  estate.  —  Holroyd  v.  Marshall^  191. 

2.  Such  a  contract,  if  made  with  respect  to  the  sale  or  mortgage  of  future 
acquired  property,  being  capable  of  specific  performance,  *  trans-   *  780 
fern  the  beneficial  interest  in  the  property,  as  soon  as  it  is  acquired, 

to  the  vendee  or  mortgagee,  who  may  have  an  injunction  to  restrun  its 

removal.  —  Id. 
8.  Under  a  contract  for  the  purohase  of  an  estate  whero  the  money  is  to  be 

paid  in  portions,  every  payment  is  a  part  performance  of  the  contract  by 

the  vendee,  and  in  equity  transfers  to  him  a  corresponding  portion  of  the 

estate.  —  Rose  v.  Watson,  672. 
CONVEYANCE.    See  Deed.    Marbiaob  Sbttlembnt. 
COPT  OF  A  WILL.    See  Evidence,  1. 
CORPORATION.    See  Fishery. 

1.  A  by-law  of  a  corporate  company  declared  that  "  no  person  who  has 
become  a  bankrupt,  or  otherwise  insolvent,  shall  hereafter  be  admitted  a 
member  of  the  Court,  unless  it  be  proved  that  such  person  after  his  bank- 
ruptcy or  insolvency  has  paid  his  debts,  or  shall  have  established  a  fair 
and  honourable  character  for  seven  years  subsequent  to  his  bankruptcy  or 
insolvency  " :  — 

HM,  that  these  words  must  be  taken  to  mean  not  mero  inability  to  pay 
debts  in  full,  but  inability  proved  by  some  outward  act,  a  notorious  or 
avowed  insolvency,  such  as  a  public  stoppage  in  business,  or  the  calling 
together  of  his  creditors,  and  obtaining  time,  or  terms  of  indulgence,  or 
entering  into  a  deed  of  composition,  so  as  to  mark,  as  a  distinct  fiict,  a 
period  of  time  from  which  the  insolvency  like  the  bankruptcy  might  be 
computed.  —  The  Qiuen  v.  The  Saddlers'  Company,  404. 

Per  Lord  Cram  worth.  —  This  interpretation  alone  could  make>  the  by- 
law good.  —  Id. 

2.  Where,  therefore,  a  person,  duly  qualified  as  a  freeman,  was  elected  a 
•  member  of  the  Court,  being  at  that  time  in  insolvent  circumstances,  and 

was  admitted  to  office,  and  was  afterwards  declared  a  bankrupt,  it  was 
held  that  he  did  not  come  within  the  meaning  of  the  by-law.  —  Id, 

8.  After  election,  but  before  being  admitted,  the  person  elected  was  asked 
by  the  clerk  of  the  company  (though  it  was  not  averred  in  the  return, 
and  did  not  appear  in  evidence,  that  the  question  was  put  by  the  authori- 
ty of  the  Court)  whether  he  was  solvent,  to  which  he  answered  that  he 
was  as  solvent  as  any  member  of  the  Court,  and  could  pay  20s.  in  the 
pound.  This  representation  was  false,  and  was  afterwards  made  the 
ground  of  a  resolution  of  the  Court,  passed  without  notice  to  him,  to  re- 
move him  from  office :  — 

Held,  that  the  insolvency  here  was  not  within  the  meaning  of  the  by-law  ; 
that  the  false  representation  was  not  one  which  affected  his  eligibility, 
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and  consequently  that  having  been  dniy  elected  and  admitted  to  the 
office,  bis  removal  without  being  heard  in  his  defence  was  erroneous.  — IdL 
it,  A  person  validly  elected  to  an  office  and  admitted  to  it,  cannot  be  re- 
moved from  it  without  notice.  —  Id, 

« 

6.  The  charter  of  the  company  gave  the  wardens  and  assistants  thereof 

power  to  make  such  by-laws  as,  according  to  their  sound  discretion,  should- 

be  for  the  good  government  of  the  general  body. 
Per  Lord  Wensletdalk.  —  Under  this  charter  a  by-law  made  by  them 

would  be  valid,  though  it  might  have  the  effect  of  limiting  the  number 

of  persons  eligible  to  office  by  superinducing  new  qualifications,  as  to 

which  the  charter  was  silent 
Per  Lord  Wensletdale.  —  In  order  to  show  a  valid  objection  to  the 

admittance,  after  election,  the  return  should  have  stated  an  insolvency 

within  the  true  meaning  of  the  by-law.  —  Id, 
COSTS.    See  Marriage  Settlement.    Railway.    Sale  and  Tsaksfeb 
OF  Land. 

1.  A  Court  of  equity  in  deciding  on  a  case  relating  to  the  construction  of  a 
doubtful  Act  of  Parliament,  held,  that  the  case  involved  matter  which 
might  properly  be  made  the  subject  of  litigation,  and  so  gave  no  costs. 
This  House,  though  varying  the  order  of  the  Court  below,  in  one  matter 
did  not  disturb  it  in  that  respect  -^EUiot  v.  Northeastern  RaUway  Com- 
pany, 833. 

2.  Under  peculiar  circumstances,  the  House  will  order  the  costs  of  all  the 
parties  to  come  out  of  the  general  personal  estate.  —  Bective  v.  Hodgson^ 
656. 

8.  The  Queen's  Proctor  is  only  entitled  to  costa  on  intervening  in  a  suit  in 
the  Divorce  Court,  when  he  does  so  on  the  ground  of  collusion,  and  estab- 
lishes it.  —  Lauiour  v.  The  Queen's  Proctor,  685. 

COVENANT.     See  Clive  Fund  Deed. 

COUNTERCHARGE.    See  Divorce. 

CROSS  REMAINDERS.    See  Will,  10. 
DAMAGE.    See  Railway. 

•782   •DEBT.    See  Mortgage,  2,  3. 

DEtiD,    See  Contract.    Mortgage.    Mortmain. 

1.  A  deed  of  conveyance  made  under  the  authority  of  an  Act  of  Parlia- 
ment must  be  read  as  if  the  sections  of  the  Act  were  incorporated  in  it 
Elliot  V.  Directors  Northeastern  Railtcay  Company ,  833. 

2.  A  conveyance  granting  land  for  a  special  purpose  must  be  construed 
as  conveying  all  the  rights  necessarily  incident  to  the  due  execution  of  that 
purpose.  —  Id, 

8.  Whether  the  conveyance  is  a  voluntary  bai^ain  between  the  parties,  or 
is  made  because  the  Act  gives  the  grantee  the  power  of  compelling  a 
grant,  these  rules  are  applicable.  —  Id, 
DIVORCE. 

1.  The  29th  section  of  the  20  &  21  Vict  c  85,  imposes  on  the  Court  of  the 
Judge  Ordinary  the  obligation  to  inquire  into  any  countercharge  made 
against  any  person  petitioning  for  a  divorce.— Ziau/our  v.  The  QMeerCs 
Proctor,  685. 
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2.  Adiilterj  alleged  to  hare  been  committed  by  the  petitioner  at  any  time 
daring  the  marriage,  in  which  term  is  included  the  period  between  a 
decree  for  a  divorce  a  metisa  et  thorOf  and  the  actual  time  of  the  marriage, 
18  a  counterchai^  into  which  the  Court  is  so  bound  to  inquire.  —  Id, 

9.  If  such  adultery  has  been  committed  between  the  time  when  a  decree  for 
a  divorce  a  mensa  et  tharOf  under  the  old  law,  was  pronounced,  and  the 
time  when  a  petition  under  the  20  &  21  Vict  c.  85,  was  presented,  praying 
for  a  dissolution  of  the  marriage,  the  Judge  Ordinary,  on  being  duly  in- 
formed thereof,  is  '^  not  bound  **  under  the  Slst  section  of  the  statute  to 
dissolve  the  marriage. 

Qucarej  whether  he  may,  in  his  discretion,  dissolve  it  ?  —  Id. 

4.  The  23  &  24  Vict.  c.  144,  enables  any  one  of  the  public  to  give  to  the 
Court  of  the  Judge  Ordinary,  between  the  decree  Nisi  and  the  decree  ab- 
solute for  a  divorce,  information  to  relieve  it  from  being  misled  on  the 
subject  of  a  divorce  petition.  That  section  gives  to  the  Queen's  Proctor 
the  power  to  intervene  in  a  case  of  collusion  only,  and,  except  in  such  a 
case,  if  he  takes  any  proceedings  in  a  suit  for  divorce,  he  appears  only  as 
one  of  the  public  giving  information  to  the  Court,  and  under  such  circum- 
stances the  Court  has  no  power  to  award  him  costs.  —  Id. 
DOMICILE.  •  788 

1.  The  law  of  the  domicile  of  a  testator  governs  questions  of  testacy 

and  intestacy,  of  the  construction  of  the  will,  and  of  the  rights  of  those  who 
claim  to  be  his  next  of  kin.  —  Enohin  v.  Wylie,  1. 

2.  Where,  therefore,  a  will  was  made  by  an  Englishman,  who  died  domi- 
ciled abroad,  and  the  foreign  Court  had  granted  probate  of 'the  will,  it 
became  the  duty  of  the  English  Court  of  Probate  (some  of  his  personal 
property  being  situated  in  this  country),  to  grant  ancillary  probate  to  the 
foreign  executors.  It  had  no  right  to  constitute  itself  a  Court  of  construc- 
tion. —  Id. 

8.  The  Court  of  Chancery,  in  like  manner,  was  not  entitled  to  entertain  an 
administration  suit  founded  on  a  question  relating  to  the  construction  of 
the  will,  and  the  foreign  executors  might  properly  have  excepted  to  its 
jurisdiction.  —  Id. 

4.  But  parties  thus  entitled  to  insist  on  the  authority  of  the  Court  of  the 
domicile,  may  by  their  conduct  give  to  the  English  Court  authority  and 
jurisdiction  to  construe  the  will  and  administer  the  estate,  so  far  as  funds 
and  persons  in  this  country  are  concerned.  —  Id. 

6.  A.,  a  British  subject,  domiciled  at  St.  Petersburg,  made  a  will  in  the 
Russian  form  and  Russian  language,  by  which  he  expressed  a  desire  "  to 
dispose  of  all  my  moveable  and  immoveable  property."  Afler  giving 
legacies,  and  directing  his  household  property  and  estates  in  Russia  to  be 
sold,  he  went  on,  *'  The  money  proceeds  of  all  the  above,  as  also  the 
whole  of  my  capital  which  shall  remain  with  me  after  my  death  in  ready 
money  and  in  bank  billets  "  [a  bank  debenture  peculiar  to  Russia]  **  be- 
longing to  me,  shall  be  divided  into  ten  equal  parts  " ;  two  of  which  he 
devoted  to  debts  and  funeral  expenses;  and  said,  "  of  the  remaining  eight 
parts,  I  intend  afterwards  making  a  detailed  disposal " ;  but  if  he  did 
not  (and  he  never  did),  they  were  to  go  to  charitable  purposes.    He 
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then  named  execntors,  and  concluded  thns,  "  And  as  all  my  moreable 
and  immoveable  property  is  mine  own,  honestly  acquired  by  myself,  no- 
body has  a  right  to  interfere  with  my  dispositions  and  contest  the  saiJie, 
and  no  one  has  a  right  to  interfere  with  or  contest  the  dispositions  and 
proceedings  of  my  ezecutors.**  Ihe  testator  had  lai^ge  funds  in  the 
English  consols :  HeUlf  that  the  executors  did  not  take  these  consob  un- 
der the  general  bequest  in  the  will ;  and  Held  also,  that  as  to  these  con- 
sols, there  was  an  intestacy.  —  Id. 

*  784  *  In  order  to  lose  a  domicile  of  origin,  and  to  acquire  a  new  domidle,  a 
man  must  intend  quatenua  in  iUo  exuere  patriam.  It  is  not  enough  for 
him  to  take  a  house  in  the  new  country,  even  with  the  probability  and 
the  belief  that  he  may  remain  there  all  the  days  of  his  life.  Change  of 
residence  alone,  however  long  and  continued,  does  not  effect  a  change 
of  domicile  as  regulating  the  testamentary  acts  of  the  individual.  There 
must  be  an  intention  to  change  the  domicile.  —  Moorhoute  t.  Lord^  278. 

EAST  INDIA  COMPANY.    See  Cuye  Fund. 

ELECTION.    See  Corporation. 

EQUITY.    See  Chancery.    Contract.    Rxleabb. 

ERROR    See  Jurisdiction. 

EVIDENCE.  See  Fishkbt.  Patent.  Presuhftion  on  Fact.  Rail- 
way, % 

1.  The  -copy  of  a  foreign  will  contained  in  .the  ancillary  probate  granted 
in  this  country  to  the  foreign  executors,  is  the  only  admissible  evidence  of 
the  will.  —  Enohin  v.  Wylie,  1. 

2.  In-  an  action  against  persons  alleged  to  have  trespassed  on  the  several 
fishery  of  the  plaintiff,  there  was  a  dispute  as  to  the  limits  of  the  fish- 
ery. The  plaintiff,  the  lessee  of  a  corporation,  tendered  in  evidence  the 
bill  and  answer  in  chancery  in  a  suit  instituted  a  great  many  years  before 
by  another  grantee  of  the  Crown  against  the  corporation,  and  in  which 
the  limits  of  the  alleged  fishery  were  described :  — 

Heldt  that  as  part  of  the  history  of  the  fishery  and  of  the  claims  made  to 
it,  the  bill  and  answer  were  admissible  in  evidence.  —  Malecnuon  ▼. 
(yDeOj  69S. 

8.  The  plaintiff  also  tendered  in  evidence  an  "  Assembly  Book,**  belonging 
to  the  corporation,  dated  in  1676,  and  containing  entries  of  the  rents  due 
to  the  corporation  from  its  various  tenants,  among  which  were  entries  of 
rents  paid  in  respect  of  this  fishery : — 

Held,  that  the  book  was  admisable  as  an  ancient  document  showing  the  ex- 
ercise of  acts  of  ownership.  —  Id, 

4.  The  plaintiff  also  tendered  in  evidence,  for  the  purpose  of  showing  the 
meaning  of  a  particular  phrase  in  the  grants,  a  letter  of  license  from  the 
Crown,  in  1676,  to  one  of  its  grantees,  to  aliene  the  subject  matter  of  the 
grant : — 

Held,  that  the  license  was  admissible  for  that  purpoee. — Id. 
•785  •EXCHEQUER.    See  Jurisdiction. 

EXECUTORS.    See  Domicile. 
FISHERY.    See  Evidence,  2,  8,  4. 

1.  The  soil  of  navigable  tidal  rivers,  so  far  as  the  tide  flows  and  reflows,  is 
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primdfieie  in  tlie  Crown,  and  the  rigbt  of  fisheij  therein  iBprimSt  facie  in 
the  pablic.  Bat  the  right  to  ezclade  the  public  therefrom,  and  to  create 
a  aeveral  fishery,  existed  in  the  Crown,  and  might,  lawfully,  have  been 
exercised  by  the  Crown  before  Magna  Charta,  and  the  several  fisheiy 
could,  lawfully,  be  afterwards  made  the  subject  of  grant  by  the  Crown  to 
a  prirate  individuaL  —  MalecmMon  t.  (yDea^  593. 
%,  Where  a  grant  of  a  seyeral  fishery  had  been  made  by  the  Crown  to  a 
corporation,  and  rent  received  by  the  Crown  in  respect  thereof  ibr  a 
long  period  of  time^  the  earliest  grants  describing  it  as  "  an  ancient  inherit- 
ance of  the  Crown,"  it  was  held  that  the  lawfulness  of  the  origin  of  the 
several  fishery  might  be  presumed.  —  Id. 

FOREIGN  CONTRACT.    See  Cokstructiov,  Rules  of. 

FOREIGN  LAW.    See  Construction,  Rules  of.    Domicile. 

FRAUD.    See  Interest  on  Monet.    Mortgage,  1,  8.    SoucrroR. 

FUTURE  PROPERTY,  SALE  OF.    See  Mortgage. 

HEIR  AT  LAW.    See  Practice,  S. 

INCUMBERED   ESTATES    COURT.     See    Sale   and    Transfer   of 
Lands. 

INSOLVENCY.   See  Corporation. 

INTEREST  ON  MONEY.    See  Marrl^gb  Settlement.    Portions.    So- 
licitor. 

1.  T.,  a  solicitor,  had,  by  a  sale  to  his  clients  of  premises  (which  really  be- 
longed to  him,  but  the  knowledge  of  which  fact  he  concealed  from  his 
clients),  been  guilty  of  a  breach  of  trust  in  his  character  of  solicitor.  T., 
having  made  a  large  profit  on  the  sale,  was  ordered  to  pay  back  the 
amount  of  this  profit  with  the  full  amount  of  interest  given  in  cases  of 
a  breach  of  trust,  namely,  five  per  cent  —  TyrrtU  v.  The  Bank  ofLun^ 
don^  26. 

2.  If  the  principal  df  a  child's  portion  is  not  raiseable  till  the  death  of 

the  survivor  of  father  or  mother,  though  the  title  to  *  the  portion   *  786 

may  be  vested,  interest  on  it  will  not  be  payable  till  that  time, 

except  on  express  words.  —  Massy  v.  Lloyd,  243. 
Lord  Cottenbam's  observations  on  this  point  (^Lord  MUUown  v.  Tretwh^  € 

Clark  &  F.  307,  308)  adopted.  —  Id, 
INTERMEDIATE  INCOME.    See  Residue. 
INTESTACY.    See  Domicile. 
INTERVENE.    See  Quren*s  Proctor. 
IRELAND.    See  Sale  and  Transfer  of  Lands  in. 
JUDGE  ORDINARY.    See  Divorce. 
JURISDICTION.    See  Domicile. 

1.  The  creation  of  a  right  of  appeal  is  an  act  which  requires  legislative 
authority.  Neither  the  inferior  nor  the  superior  tribunal,  nor  both  com* 
bined,  can  create  such  a  right,  it  being  essentially  one  of  .the  limitation 
and  of  the  extension  of  jurisdiction.  —  The  Attorney-General  v.  SiXUm^ 
704. 

2.  The  words,  '*  superior  Courts  of  Common  Law  at  Westminster  "  in  the 
Common  Law  Procedure  Acts,  do  not  include  the  revenue  side  of  the  Ex- 
chequer. —  Id, 
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8.  In  the  26tli  section  of  the  Queen's  Remembrancer's  Act  (22  &  23  Vict 
c.  21),  the  words  "  process,  practice,  and  mode  of  pleading  "  are  not  used 
in  the  abstract,  but  with  reference  to  existing  Courts;  the  word  '*  practice  " 
means  the  rules  which  guide  the  mode  of  proceeding  within  the  walla  of 
the  Court  itself;  and  the  later  words  of  the  section  give  the  Barons  the 
power  to  '^  extend,  apply,  and  adapt "  to  the  revenue  side  of  the  Court  of 
Exchequer  no  more  than  the  "  process,  practice,  and  mode  of  pleading," 
which  were  already  in  use  on  the  plea  side  of  that  Court,  and  these  words 
bear  in  the  second  part  of  the  section  the  same  meaning  as  in  the  first 
part  of  the  section.  —  Id. 

Heldf  therefore,  that  rules,  which,  by  applying  to  cases  on  the  revenue  side 
of  the  Exchequer,  the  provisions  of  the  Common  Law  Procedure  Act  of 
1854  respecting  appeals  on  motions  for  a  new  trial,  gave  an  appeal  in 
such  motions  on  the  revenue  side,  were  rules  made  without  legialative 
authority,  and  were  consequently  void.  {Diss,  Lord  Cranworth  and  Lord 
Wensleydale).  —  Id. 
Per  Lord  Cranworth  and  Lord  Wensleydale.  —  The  rules  were 

*  787   warranted  by  the  26th  section  of  the  22  &  23  Vict  c.  21,  *for  they  only 

applied  to  proceedings  on  the  revenue  side  of  the  Exchequer  (as  that  sec- 
tion authorised),  the  practice  then  existing  on  the  plea  side  where  the 
right  of  appeal  against  a  decision  on  a  motion  .*for  a  new  trial  had  been 
already,  by  the  17  &  18  \ict.  c.  125,  established  by  the  Legblature  itsel£ 
—  The  Attorney-General  v.  5W«n,  704. 

4.  Per  Lord  Wensleydale.  —  The  second  part  of  the  26th  section  of  the 
22  &  23  Vict  c.  21,  taken  by  itself,  would  allow  all  the  provisions  of  the 
Common  Law  Procedure  Acts  of  1852  and  1854  to  be  adapted  to  the 
revenue  side  of  the  Exchequer.  —  Id. 

5.  If  the  rules  had  been  valid  in  themselves,  it  would  not  have  been  an  ob- 
jection to  them  that  they  affected  suits  then  pending.  —  Id. 

LEGACIES.    See  Marriage  Settlement. 

LICENSE.    See  Evidence.    Payment. 

LIEN.    See  Mortgage,  6. 

LIMITATION  OF  APPEAL.    See  Sale  and  Transfer  of  Lands. 

LIMITATION  OR  PURCHASE.    See  Will. 

MACHINERY.    See  Mortgage,  3. 

MARRIAGE  SETTLEMENT.    See  Portions. 

1.  A.,  the  younger  of  two  sisters  (the  only  children  of  their  father),  was 
about  to  be  married.  By  a  pre-nuptial  contract  executed  abroad,  where 
the  marriage  was  to  be  celebrated,  and  the  parties  to  it  were  domiciled, 
the  father  agreed  to  give  A.  a  dowry  of  40,000/. ;  of  these,  20,000^  were 
to  be  paid  within  six  months  after  the  marriage ;  the  remaining  20,000/, 
divided  into  two  sums  of  10,000/.  each,  were  made  payable,  one  on  a  given 
event,  the  other  on  the  father's  dei^th,  with  power  reserved  to  him  to  pay 
the  last-mentioned  sum  during  his  life.  In  the  contract  he  declared  his 
intention  to  give  to  A.  an  equal  portion  with  her  sister  of  what  he  should 
leave  as  residue,  and  used  words  which  appeared  to  leave  it  doubtful 
whether  this  portion  was  to  be  ascertained  before  or  after  payment  of 
debts  and  legacies.    By  his  will  he  gave  l^acies  to  an  amount  whichi  with 
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the  debts,  entirely  exhausted  what  would  otherwise  have  been  residue. 
The  final  sum  of  10,000/.  was  not  paid  in  hb  lifetime.     After  his  death 
A.  filed  a  bill  against  his  representatives,  to  obtain  payment  of  this 
sum,  and  also  *  payment  of  the  share  of  the  residue,  calculated  on   *  788 
its  gross  amount  before  payment  of  debts  and  legacies.   The  Court 
below  held  that  on  the  proper  construction  of  the  contract  this  latter  claim 
was  unfounded ;  and,  as  to  this  claim,  dismissed  the  bill  with  costs,  but 
ordered  payment  of  the  10,000/.,  with  interest  to  be  calculated  from  the 
period  of  six  months  after  the  father's  death :  — 
Held^  that  the  order  dismissing  the  bill  with  costs  was  right,  for  that  the 
claim  was  founded  on  a  misinterpretation  made  by  the  plaintiff,  of  the 
contract,  and  was  not  the  consequence  of  any  act  of  the  testator,  such 
as  ought  to  make  the  costs  come  out  of  the  estate.  —  Di  Sora  v.  PhiUipps^ 
624. 
But  the  decree  was  varied  so  far  as  related  to  the  interest  on  the  10,000/., 
which  was  ordered  to  be  calculated  from  the  date  of  the  fiither's  death.  — 
Id. 

MINERALS.    See  Railway. 

MORTGAGE. 

1.  E.  was  the  holder  of  a  mortgage  on  lands  given  him  by  John  S.,  who  was 
largely  his  debtor.  John  S:  afterwards  mortgaged  these  lands  to  the 
directors  of  a  banking  company  as  secuVity  for  existing  debts  and  for 
some  fresh  advances.  Before  these  advances  were  actually  made  the 
solicitor  for  the  directors  discovered  that  the  lands  had  been  previously 
mortgaged  to  E.  The  directors  refused  to  complete  the  transaction  with 
John  S.  unless  £.'s  interest  in  the  lands  was  released.  John  S.  repre- 
sented to  them  that  it  would  be  easy  to  procure  the  release,  as  E.'s 
mortgage  was  only  a  collateral  security ;  he  applied  to  E.,  who  consent- 
ed to  give  the  release  on  getting  proper  securities  in  substitution  for  the 
mortgage.  By  deeds  duly  executed  between  E.  and  John  S.,  the  latter 
pretended  to  give  substituted  securities,  among  others,  railway  shares 
and  a  promissory  note.  The  release  was  executed  by  E.  The  substi- 
tuted securities,  the  shares  and  the  note,  proved  to  be  forgeries :  — 

H4d^  reversing  the  decree  of  the  Court  below,  that  E.  had  not,  by  exe- 
cuting the  release,  lost  his  right  against  the  mortgaged  lands,  the  re- 
lease having  been  obtained  from  him  by  fraud,  that  even  if  John  S.  had 
conveyed  the  released  lands  to  the  directors  they  could  only  have  claimed 
under  him  against  E.,  and  that  the  release,  valid  against  John  S.  and 
those  who  claimed  under  him,  was  invalid  as  against  E.,  who  claimed 
*not  only  not  under  John  S.,  but  against  him  by  title  paramount.  —  *  789 
Eyre  v.  Burmester^  90. 

It  was  ordered  that  if  any  of  the  securities  taken  by  E.  when  he  executed  the 
release,  were  valid,  they  were  to  be  taken  into  consideration  in  the  ac- 
counts directed.  —  Id. 

2.  In  equity  it  is  not  necessary  for  the  alienation  of  existing  property 
that  there  should  be  a  formal  deed  of  conveyance.  A  contract  to  trans- 
fer the  property,  given  for  valuable  consideration,  provided  it  is  capable 
of  being  the  subject  of  a  decree  for  specific  performance,  passes  it  at  once, 
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and  the  vendor  becomes  a  tnistee  for  tlie  vendee.  This  role  applies  to 
personal  property,  as  well  as  to  real  estate.  And  snch  a  contract,  if  made 
with  respect  to  the  sale  or  mortgage  of  future  acquired  property,  being 
capable  of  specific  performance,  transfers  the  beneficial  interest  in  the 
property,  as  soon  as  it  is  acquired,  to  the  vendee  or  mortgagee,  who  maj 
have  an  injunction  to  restrain  its  removaL  —  Holroyd  v.  MctnhaU,  191. 
8.  T.  was  the  owner  of  certain  machineij  in  a  mill ;  it  was  purchased  by  £Ly 
but  not  removed,  and  T.  continued  in  possession.  T.  executed  a  deed 
(which  was  duly  registered),  by  which  it  was  declared  that  the  machinery- 
was  the  property  of  H. ;  that  T.  desired  to  repurchase  it  for  50002.,  bat 
had  not  the  money  to  pay  for  it,  wherefore  it  was  conveyed  to  B.  in  trust, 
when  T.  should  pay  the  money,  to  transfer  it  to  him,  and  if  he  did  not  pay 
the  money  to  hold  it  absolutely  for  H.  The  deed  contained  a  covenant 
by  T.  to  insure  the  machinery,  and  another  covenant  that  all  the  machin- 
ery which,  during  the  continuance  of  the  deed,  should  be  placed  in  the 
mill  in  addition  to,  or  substitution  for,  the  original  machinery,  i^ould  be 
subject  to  the  same  trusts.  T.  sold  some  of  the  original  machinery,  pur- 
chased new  machinery,  and  sent  to  H.  accounts  of  these  sales  and  pur- 
chases, but  nothing  was  done  by  or  on  behalf  of  H.  to  take  possession  of 
the  newly  purchased  machinery.  On  the  2d  April,  1860,  H.  served  T. 
with  notice  of  a  demand  for  payment  t>f  the  50001.  An  execution  against 
T.  was  afterwards  put  in  by  a  creditor :  Held^  that  though  there  had 
been  no  novus  actus  irUerveniens,  the  title  of  H.  was  preferable  to  that  of 
the  execution  creditor,  as  to  the  new  as  well  as  the, old  machinery.  —  Id, 
Mogg  V.  Baker,  3  M.  &  W.  195,  commented  on.  —  Id. 

*  790   *  4.  Where  money  is  intrusted  by  A.  to  his  solicitor  for  investment,  but 

without  any  particular  investment  being  then  in  contemplation,  and  is 
allowed  to  remain  in  the  hands  of  the  solicitor,  the  amount  becomes  a  debt 
dae  from  the  solicitor  to  A.  If  the  solicitor  afterwards  misapplies  the 
money,  and,  to  covpr  his  fraud,  obtains  from  another  client,  B.,  upon  a 
&l8e  representation,  a  transfer  of  B.'s  equitable  interest  under  a  previous- 
ly executed  mortgage,  no  money  of  A.  being  then  paid  to  B.,  the  trans- 
fer thus  obtained  may,  on  B.  discovering  the  fraud,  be  set  aside  in  equity, 
for  no  money  of  A.  having  been  received  by  B.  at  the  time  jthe,  trans- 
fer was  executed,  no  interest  passed  to  A.  by  its  execution.  —  Wall  v 
CockereU,  229. 

5.  A  mortgage  made  subsequent  to  a  contract  for  the  sale  of  an  estate,  con- 
veys to  the  mortgagee  only  that  which  the  vendor  is  entitled  to  under 
that  contract  If  the  mortgagee  gives  no  notice  of  an  intention  to  in- 
terfere with  the  contract,  its  stipulations  remain  as  before,  and  affect 
the  mortgagee  as  they  would  hai^e  aflected  the  mortgagor.  —  Rase  v.  Wat» 
son,  672. 

6.  The  owner  of  an  estate,  part  of  which  was  then  subject  to  a  contract  for 
sale,  executed  a  mortgage  upon  it  The  mortgagee  gave  to  the  vendee 
notice  of  the  fact  of  the  mortgage,  but  in  all  other  respects  left  matters  as 
they  were  before  the  mortgage.  The  vendee  was  bound  by  his  contract 
to  pay  certain  sums  at  stated  intervals,  together  with  interest  on  all  that 
remained  unpaid.    He  made  several  of  these  payments,  but  at  length 
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declined  to  complete  the  purchase,  on  the  grounds,  that  the  representa- 
tions on  which  he  had  been  induced  to  enter  into  the  contract  for  pur- 
chase were  unfulfilled :  — 
HeUf  that  (these  representations  having  been  previously  adjudged  to  be 
sufficient  to  absolve  him  from  liability  to  specific  performance)  he  was  en- 
titled, so  far  as  the  payments  extended  to  claim  a  lien  on  the  estate  for 
their  amount,  and  to  enforce  that  claim  against  the  assignees  of  the  ven- 
dor. —  Id, 
MORTMAIN. 

1.  A  deed  executed  under  the  Statute  9  Geo.  2,  c.  36  (the  Mortmain  Act), 
is  sufficient  if  it  is  made  to  take  effect  so  as  to  give  a  title  to  immediate 
possession  of  the  land.  Equity  will  thereon  enforce  the  trustees'  rights  to 
all  the  profits  of  the  land.  It  is  not  necessary  that  possession  de  facto 
should  be  had.  — Fisher  v.  BrierUy^  159. 

2.  To  defeat  such  a  deed  it  must  be  distinctly  shown  that  there  was 

*  an  antecedent  agreement  between  the  donor  and  the  trustees  that  *  791 
the  deed  should  not  take  effect  upon  execution,  but  should  be  de- 
ferred till  the  death  of  the  donor,  who  should  in  the  mean  time  retun  the 
benefit  of  the  property.  —  Id. 
8.  A  small  piece  of  land  was  granted  by  deed  (duly  executed  and  enrolled 
under  the  Statute  of  Mortmain)  for  a  charitable  purpose,  which  could 
only  be  carried  into  eff*ect  by  funds  being  provided  for  the  purpose.  The 
deed  itself  was  allowed  to  remain  in  the  possession  of  the  grantor,  whose 
managing  bailiff*  manured  and  mowed  the  land  as  he  did  other  land  of 
the  same  kind  belonging  to  the  grantor,  and  either  rented  by  himself  or 
managed  by  him  as  bailiff*,  and  the  hay  obtained  from  it  was  carried  to 
the  grantor's  stables  and  there  consumed.  The  funds  necessary  for  cariry- 
ing  into  eff*ect  the  purpose  of  the  deed  were  provided  by  the  will  of  the 
grantor :  —  • 

Held^  that  these  circumstances  did  not  show  the  existence  of  a  reservation  or 
condition  for  the  benefit  of  the  grantor  such  as  would  avoid  the  deed.  — 
Id. 
4.  There  was  no  provision  in  the  deed  for  appropriating  in  any  way  the  pro- 
duce of  the  land  or  the  rent  it  might  fetch  during  the  interval  between 
the  date  of  the  deed  and  the  time  when  its  provisions  might  be  carried  into 
effVct :  — 
Hdd^  that  this  did  not  constitute  a  resulting  trust,  so  as  to  avoid  the  deed. 
—  W. 
NEW  RULES.    See  Jurisdiction. 

If  new  rules  are  valid  in  themselves,  it  is  no  objection  to  them  that  they  af- 
fect suits  then  pending.  —  The  AUamey-General  v.  SilUmy  704. 
NEW  TRIAL,  MOTION  FOR.    See  Jurisdiction. 
NOTICE.    See  Corporation  Office. 
NOVUS  ACTUS.    See  Mortoaqr,  8. 
OFFICE.    See  Corporation. 

1.  A  person  validly  elected  to  an  office  and  admitted  to  it,  cannot  be  re- 
moved from  it  without  notice.  —  The  Qveen  v.  The  Saddlen^  Company^ 
404. 
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2.  The  charter  of  the  company  gave  the  wardens  and  aansUntB  thoeof 
power  to  make  snch  by-laws  as,  according  to  their  aoand  diaeretioa,  should 
be  for  the  good  government  of  the  general  body :  — 

*  792  *  Per  Lord  Wenslkydalb.  —  Under  this  charter  a  by-law  made  by  them 

woald  be  ralid,  though  it  might  have  the  effect  of  iimidng  the  nomber  of 
persons  eligible  to  office  by  saperinducing  new  qualifications,  as  to  which 
the  charter  was  silent.  —  1<L 

3.  Per  Lord  Wknslkydale.  — In  order  to  show  k  valid  objection  to  tbe 
admittance,  after  election,  the  return  should  have  stated  an  insolTcncy 
within  the  tme  meaning  of  the  by-law.  ~  Id, 

PAROL  EVIDENCE.    See  Railway,  8. 
PARTITION  SUIT.    See  Practicjl 
PATENT. 

1.  Where  two  specifications,  of  different  dates,  relating  to  the  same  ex- 
ternal objects,  contain  terms  of  art,  though  the  expressions  used  in  both 
are  identical,  their  construction  cannot  be  declared  to  be  the  same  without 
the  moaning  and  use  of  tbe  teitns  of  art  employed  therein  being  first 
ascertained  by  evidence,  and  being  shown  to  be  the  same  at  the  date  of 
both  the  specifications.  —  BeUs  v.  Memks^  117. 

2.  An  antecedent  specification  declaring  a  principle,  but  not  disclosing  a 
practicable  mode  of  obtaining  a  result,  b  not  to  be  held  to  be  an  an- 
ticipation of  a  subsequent  specification  relating  to  the  same  matter  which 
does  disclose  a  practicable  mode  of  producing  the  result  If  the  latter 
specification  alone  supplies  that  practicable  mode,  it  forms  the  groundwork 
for  a  valid  patent  —  Id. 

8.  D.  in  1804  took  out  a  patent  Uxt  making  ^  a  new  article  of  trade,  which 
I  denominate  Albion  metal,  and  which  I  apply ''  to  various  purposes,  suck 
as  the  fiicings  of  cisterns,  coffin  furniture, "  and  other  things  which  are  re- 
quired to  be  made  of  a  4exible,"  &c.  substance.  D.  stated  in  his  specifi- 
cation the  principle  of  his  invention,  and  that  he  proposed  to  unite  lead 
and  tin  by  pressure,  but  he  did  not  state  the  exact  proportions  of  the 
two  metals,  nor  give  with  precision  the  mode  by  which  they  were  to  be 
combined.  It  did  not  appear  that  the  patent  had  been  acted  on.  In 
1849. B.  took  out  a  patent  for  "a  new  manufacture  of  capsules,  and  of  a 
material  to  be  employed  therein,  and  for  other  purposes."  The  new 
material  was  to  be  composed  of  lead  and  tin  combined.  B.  specified  the 
proportions  of  the  two  metals,  gave  the  details  of  the  mode  of  working  in 

*  793   order  to  combine  them,  and  did  not  claim  the  *  production  of  tbe  new 

material,  except  according  to  the  directions  he  had  given  for  its  prodne- 
tion:  — 
Held^  that  this  was  not  a  case  in  which  the  Court,  looking  at  the  two  instm- 
ments,  could  determine  the  validity  of  the  latter  patent  as  a  matter  of 
construction  only ;  that  evidence  must  be  resorted  to ;  and  that  then  it 
was  apparent  that  the  earlier  patent  only  stated  a  principle,  and  that  the 
latter  patent,  as  it  did  not  claim  the  discovery  of  the  principle,  bat  only 
a  new  mode  of  carrying  it  into  effect,  was  valid.  —  Id, 

4.  While  a  person  is  using,  under  a  license,  a  patent  machine  and  paying  a 
royalty  for  its  use,  or  the  use  of  its  principle  embodied  in  any  other 
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chine,  he  can  not,  in  a  proceeding  against  him  for  nonpa^rment  of  royal- 
ties in  respect  of  the  use  of  another  machine  alleged  to  emhody  the  prin- 
ciple of  the  patent  invention,  set  up  as  a  defence  that  the  patent  is  not 
valid.  He  can  on\y  be  allowed  to  contend  that  the  second  machine  does 
not  embody  the  principle  of  the  patent.  —  Crossley  t.  Dixon^  298. 
5,  D.  had  verbally  agreed  with  C.  to  be  supplied  by  C.  with  machines  con- 
structed according  to  patents  of  which  C.  was  the  owner,  and  to  pay 
royalties  for  the  use  of  such  machines,  and  for  the  use  of  any  machines 
supplied  to  him  by  anybody  else  which  embodied  the  principle  of  C.'s 
patents.  D.  was  afterwards  supplied  by  S.  with  machines,  on  the  use  of 
which  C.  claimed  a  royalty  as  embodying  the  principle  in  his  patents,  and 
he  also  charged  D.  with  an  infringement  of  the  patents.  D.  defended 
himwlf  against  the  claim,  denying,  first,  that  the  agreement  amounted  to 
a  license ;  secondly,  that  the  patents  were  valid ;  thirdly,  that  there  had 
been  any  infringement  The  "Vice-Chancellor  made  a  decree  in  favour  of 
•  C.  directing  an  inquiry  only  on  the  question  of  infringement  The 
Lords  Justices  retained  the  decree,  but  ordered  the  appeal  to  stand  over 
till  C.  had  brought  *'  any  action  he  might  be  advised  " :  — 
Hddy  that  this  order  was  erroneous;  that  the  verbal  agreement  must  be 
treated  as  a  license ;  that  D.  while  he  continued  to  act  under  that  license 
could  not  dispute  the  validity  of  the  patents,  and  that,  with  a  variation 
of  some  words  in  the  Vice-Chancellor's  order,  it  must  be  restored.  —  Id. 
C.  The  Vice- Chancellor's  order  had  declared  *'that  the  defendant  is  not 
entitled  to  use  any  machine  in  the  construction  of  which  the  plaintiffii^ 
inventions,  or  inventions  only  colorably  differing  from  them,  would 
be  employed,  without  paying  the  royalty,  *  as  if  the  carpet  had  been  *  794 
manufactured  by  a  machine  of  the  plaintiffs,  &c."  This  order  was 
varied  by  introducing  before  the  words  ^  is  not  entitled,'*  these  words, 
*'  whilst  he  continues  to  use  the  machines  bought  of  the  plaintiffs  under 
the  agreement,"  or  "  daring  the  continuance  of  the  agreement  between 
the  defendant  and  the  plaintiffs,"  &c.  —  Id. 

PERSONAL  ESTATE.    See  Mortoaoe,  2. 

PLEADING.    See  Corporation.    Railway,  9. 

PORTIONS.    See  Will,  12. 

1.  Where  portions  for  younger  children  are  created,  if  their  interests  are 
vested,  and  the  contingencies  have  happened  on  which  the  portions  are 
to  be  paid,  interest  on  them  is  payable,  and  the  portions  must  be  raised, 
although  the  only  means  of  raising  them  may  be  the  sale  or  mortgage  of 
a  reversionary  term.  The  intention  of  the  parties  creating  the  portions  is 
to  govern.  —  Massy  ▼.  Hoyd^  248. 

2.  If  the  principal  is  not  raiseable  till  the  death  of  the  survivor  of  father  or 
mother,  though  the  title  to  the  portion  may  be  vested,  interest  on  it  will 
not  be  payable  till  that  time,  except  on  express  words.  —  Id. ' 

Lord  Cottenham's  observations  on  this  point  (JLord  MiUtown  ▼.  Trench^  4 
Clark  &  F.  307,  808)  adopted.  —  Id. 

8.  There  is  a  distinction  between  the  word  ^  payable,**  when  used  in  speak- 
ing of  a  sum  payable  to  a  beneficiary,  and  when  used  in  speaking  of  a  sum 
payable  by  a  trustee.  -*-  Id. 
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4.  In  a  marriage  settlement  the  estate  was  given  to  trustees  on  tmat  to 
pay  tbe  rents  to  the  wife  for  life ;  to  raise  by  sale  or  mortgage  a  sam  of 
10,0002.  for  a  child  of  the  wife  by  a  former  marriage,  and  also  a  sum  of 
0002.  for  a  relative  of  the  first  husband,  then,  after  the  death  of  the  wile, 
to  pay  10002.  a  year  to  the  husband  for  life ;  to  raise  15,0002.  for  younger 
child  or  children,  to  be  paid  at  such  time,  in  such  shares,  and  with  such 
yearly  interest  as  the  wife  should  appoint,  and,  in  default  of  appoint- 
ment, at  twenty-one  or  marriage,  and  until  such  portion  should  become 
payable,  to  raise  money  for  the  maintenance  and  education  of  the  chil- 
dren as  the  wife  should  deem  meet,  not  exceeding,  Sec. :  Provided,  thai 
if  there  should  be  no  younger  child,  or  it  should  die  before  twenty- 
one  or  marriage,  50002.  additional  should  be  paid  to  the  wife's  daughter  bj 
the  former  marriage.  -The  wife  died  in  1806,  leaving  a  son  and  a  dangb- 
ter,  both  very  young.    The  daughter  attained  twenty-one,  and  married 

•  795   in  1834.    The  father  died  *  in  April,  1859.    The  Court  of  Chancery,  in 

Ireland,  had  held  that  the  principal  sum  of  15,OQ02.,  though  the  right  to 
it  vested  on  the  daughter  marrying,  could  not  be  raised  during  the  life  of 
.  the  father,  but  declared  interest  on  that  sum  to  have  become  payable  firom 
the  date  of  her  marriage.  —  Id, 
Tl^e  decree  of  the  Court  of  Chancery  was  reversed,  and  the  cause  re- 
mitted, with  directions  that  interest  did  not  become  payable  till  the 
death  of  the  father.  —  Id. 

POSSESSION  D£  FACTO.    See  Mortmain. 

PRACTICE.    See  Intkrest  ox  Monet.    Jurisdiction.    Marriagx  Sbt- 

TLBMENT.     PATENT,  6.      RaILWAT,  4,  5,  6.      WiLL,  11-18. 

1.  The  trustees  of  a  bank  filed  a  bill  against  their  solicitor  for  a  breach  of 
trust  in  his  character  of  solicitor.  To  the  bill  impeaching  a  particalar 
transaction,  R.  had  been  made  a  defendant  The  Court  below  dismisKd 
the  bill  as  to  him.  This  was  erroneous,  but  no  appeal  having  been  lodged 
against  this  part  of  the  decree,  no  order  could  be  made  upon  it  —  Tjfrrdl 
V.  The  Bank  of  London,  20. 

2.  A  mortgagee  who  had  been,  by  fraud,  induced  to  release  his  mortgage, 
was  declared  entitled,  notwithstanding  the  release,  to  retain  the  bencd&t  of 
the  mortgage ;  and  it  was  directed  at  the  same  time  that  the  aecurities 
which  he  had  received  as  the  consideration  for  releasing  his  mortgage, 
if  they  should  prove  to  be  worth  any  thing,  should  be  taken  into  con- 
sideration in  the  accounts  directed  to  be  taken.  —  Eyre  v.  l?unnes<er, 
90. 

8.  A  question  on  the  construction  of  a  will  of  realty  was  raised  in  a  parti- 
tion suit  between  two  persons  claiming  under  a  devise ;  the  heir  at  law 
did  not  appear  in  the  Court  below,  nor  in  this  House.  In  pronouncing  the 
decision,  it  was  declared  that  that  decision  must  be  considered  as  pro- 
nounced without  prejudice  to  any  rights  which  the  heir  at  law  might 
claim  to  possess.  —  Atkinson  v.  Hoithy,  818. 

4.  An  order  made  in  the  Court  below  respecting  the  disposition  of  residnary 
estate,  was  approved  of  by  the  House,  but  that  order  having  directed  the 
laying  out  of  intermediate  income  till  a  certain  event  should  hsppen,  and 
the  happening  of  such  event  being  possibly  beyond  the  period  limited  bj 
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the  Jaw  against  accumulation,  tbe  House  corrected  the  order  in  that  re- 
spect, and  then  confirmed  it.  —  Bective  v.  Hodgson,  656. 
5.  Where  there  is  an  appeal  against  part  of  a  decree,  and  the  notice 
*  of  appeal  has  been  served  on  all  parties,  the  House  will  not  make   *  796 
a  partial  order,  so  as  to  enable  those  who  did  not  join  in  tbe  first 
appeal  to  bring  another  appeal.  —  Id, 
PRESUMPTION  OF  FACT. 

There  is  no  presumption  of  fact  to  be  made  against  a  party  who  enforces  the 
rule  against  the  disclosure,  by  his  solicitor,  of  knowledge  professionally  ac- 
quired.   Per  Lord  Chelmsford.  —  Wentworth  v.  Lloyd,  689. 
Armory  v.  Delamirie  (Strange,  505)  does  not  apply  to  such  a  case.  —  Id, 
PRIVATE  ACT  OF  PARLIAMENT.    See  Deed.    Railway. 
PROBATE.    See  Domicile.    Will. 

1.  Where  a  will  was  made  by  an  Englishman,  who  died  domiciled  abroad, 
and  the  foreign  Court  had  granted  probate  of  the  will,  it  became  the  duty 
of  the  English  Court  of  Probate  (some  of  his  personal  property  being  situ- 
ated in  this  country)  to  grant  ancillary  probate  to  the  foreign  executors. 
It  had  no  right  to  constitute  itself  a  Court  of  construction.  —  Enohin  v. 
Wylie,  1. 

2.  The  copy  of  a  foreign  will  contained  in  the  ancillary  probate  granted  in 
this  country  to  the  foreign  executors,  is  the  only  admissible  evidence  of 
the  will.  —  Id, 

PROCTOR.    See  Queen's  Proctor. 

PURCHASE  OR  LIMITATION.    See  Will. 

QUALIFICATION.    See  Office. 

QUEEN'S  PROCTOR    See  Divorce. 

The  23  &  24  Vict  c.  144,  §  7,'enables  any  one  of. the  public  to  give  to  the 
Court  of  the  Judge  Ordinary,  between  the  decree  Nisi  and  the  decree  ab- 
solute for  a  divorce,  information  to  relieve  it  from  being  misled  on  the 
subject  of  a  divorce  petition.  That .  section  confers  on  the  Queen's  Proc- 
tor the  power  to  intervene  in  a  case  of  collusion,  but  in  that  alone,  and, 
except  in  such  a  case,  if  he  takes  any  proceedings  in  a  suit  for  divorce,  he 
appears  only  as  one  of  the  public  giving  information  to  the  Court,  and 
under  such  circumstances  the  Court  has  no  power  to  award  him  costs.  — 
Lautour  v.  The  Queen's  Proctor,  685. 

QUEEN'S  REMEMBRANCER.    See  Jurisdiction. 

•RAILWAY.     See  Deed.  •797 

1.  A  railway  bridge,  though  constructed  in  a  more  than  ordinarily  solid 

and  weighty  manner,  and  so  requiring  more  than  ordinary  subjacent  and 
adjacent  supports,  must  be  considered  as  something  within  the  ordinary 
purposes  of  a  railway.  —  Elliot  v.  The  Northeastern  Railway  Company, 
833. 

2.  A  vendor  of  land,  having  sold  it  under  an  Act  of  Parliament  for  the 
particular  purposes  of  a  railway,  cannot  afterwards  work  the  minerals  un- 
der the  surface  (though  they  have  been  expressly  reserved  to  him,  either 
by  his  grant  or  by  the  provisions  of  the  company's  own  Act),  in  such  a 
manner  as  to  prejudice  the  use  of  the  land  for  the  purposes  for  which 
it  has  been  purchased.    The  common  law  right  to  adjacent  support  from 
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the  vendor'fl  land  attaches  upon  soch  a  nle  eren  bejond  the  Ihmts  of  the 
pnrchated  land.  —  Id. 

8.  After  the  paaring  of  an  Act  which  recited  that  it  was  expedient  to  make 
a  railwa^r,  and  that  a  bridge  was  to  be  thrown  orer  a  particnlar  rirer* 
&c.,  A.  sold  (under  the  oompolsory  power  in  the  Act)  a  portion  of  his 
land  intended  to  be  nsed  as  the  foundation  of  one  of  the  ends  of  the 
bridge.  The  Act  itself  expresslj  excepted  all  mines  from  the  operation 
of  the  convejance,  declared  the  landowner  entitled  to  work  the  mines  on- 
der  the  land  not  porchased,  doing  no  damage  to  the  railway,  but  it  did 
not  give  the  directors  the  power  to  compel  a  sale ;  on  his  approaching 
within  twenty  yards  of  the  masonfy,  it  required  him  to  giro  notice  to  the 
directors,  and  then  gare  them  the  right  to  compel  a  sale  of  his  interest 
in  the  mines  within  Uie  twenty  yards,  but  should  they  decline  to  purchase^ 
allowed  him  to  work  the  mines,  doing  no  '<  avoidable  damage  " :  — 

Hdd^  that  the  introduction  of  these  special  provisions  did  not  exclude  the 
directors  from  the  benefit,  beyond  the  twenty  yardi,  of  the  common 
law  right,  existing  in  the  purchaser  of  the  surftce,  to  adjacent  support 
from  the  vendor's  land.  —  Id, 

4.  An  injunction  granted  in  such  a  case  to  restrain  the  working  of  the  mines, 
so  as  to  take  away  this  adjacent  support,  is  not  required  to  state  the 
precise  limits  within  which  they  may  be  worked.  —  Id» 

6.  In  granting  an  injunction  to  prevent  the  working  of  mines,  so  as  to  oc- 
casion the  removal  of  adjacent  support  to  land  porchased  by  a  railway 
company,  for  the  purposes  of  a  .railway,  the  Court  below  allowed  the  mine 
owner  to  drain  a  shaft,  which,  by  the  accidental  overflowing  of  a  neigh- 

*  798   booring  river,  *  had,  for  years  before  and  since  the  purchase,  been  fiilled 

with  water.  From  this  perpendicular  shaft  ran,  horizontally,  several  pas- 
sages or  spaces,  which  had  been  filled  with  water  from  the  same  cause. 
The  injunction  forbade  mining  works  whwh  might  injure  the  railway,  but 
allowed  the  shaft  to  be  drained.  This  House,  adopting  the  opinion  of 
the  Court  below,  that  the  overflowing  of  the  shaft  was  an  accident  which 
the  railway  company  was  not  entitled  to  expect  would  for  ever  be  al- 
lowed to  exist  without  correction,  varied  the  decree  below  by  adding  to 
the  permission  to  drain  the  shaft,  that  of  draining  the  horizontal  passages 
or  spaces.  —  Id, 

6.  The  Court  below,  on  the  ground  that  this  case  involved  matter  which 
might  properly  be  made  the  subject  of  litigation,  gave  no  costs.  This 
House  did  not  disturb  the  order  in  that  respect.  —  Id, 

7.  All  the  parts  of  the  seventh  section  of  the  ^  Railway  and  Traffic  Act, 
1804,"  must  be  read  together,  and  therefore  the  conditions  there  spoken  of 
as  capable  of  being  imposed  by  railway  companies  in  limitation  of  their 
liability  as  common  carriers  must  not  only  be,  in  the  opinion  of  a  Court 
or  Judge,  just  and  reasonable,  but  must  also  be  embodied  in  a  special 
contract  in  writing,  signed  by  the  owner  Or  sender  of  the  goods.  -^  Pedk  v. 
North  Staffordshire  RaUway  Company^  473. 

8.  The  owner  of  some  marble  chimney-pieces  desired  to  send  them  to  Lon- 
don. Messages  and  notes  passed  between  him  and  the  agent  of  a  rail- 
way company  on  the  subject  of  the  terms  on  which  they  were  to  be 
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carried.  The  agent  stated,  as  a  condition,  that  the  company  would  not 
be  responsible  for  damage  to  goods  sent  by  the  railway,  unless  their 
value  was  declared  and  they  were  insured^  the  rate  of  insurance  being 
fixed  at  ten  per  cent  on  the  declared  value.  Adcr  some  delay  the 
agent  received  a  note  requesting  that  the  marbles  might  be  forthwith  sent 
to  London  **  not  insured  '*;  they  were  sent,  and  suffered  damage  : —  • 
Held  (diss.  Lord  Chelmsford),  that  the  condition  thus  sought  to  be  im- 
posed by  the  company  was  not  just  and  reasonable ;  that  there  was  not 
any  special  contract  signed  by  the  parties  within  the  meaning  of  17  &  18 
Vict.  c.  31,  §  7 ;  that  the  note  could  not  be  connected  with  the  other  com- 
munications so  as  to  constitute  the  required  contract;  that  the  words 
*<  not  insured  "  could  not  be  made  the  subject  of  explanation  by 
parol  evidence ;  and  that  they  leil  the  rights  and  liabilities  *  of  the  *  799 
parties  as  at  common  law.  —  Id. 

9.  Per  Lord  Cranworth.  —  The  burden  of  showing  that  a  condition  is 
just  and  reasonable  lies  on  the  railway  company.  —  Jd. 

Simofis  V.  The  Great  Western  Railway  Company  (18  C.  B.  805)  confirmed. 
— /d. 

10.  Per  Lord  Wensletdalb.  —  This  is  a  plea  in  bar  to  the  whole  cause 
of  action  in  respect  of  damage,  however  caused.  —  Id. 

RELEASE. 

1.  E.  was  the  holder  of  a  mortgage  on  lands  given  him  by  John  S.,  who  was 
largely  his  debtor.  John  S.  afterwards  mortgaged  these  lands  to  the 
directors  of  a  banking  company  as  security  for  existing  debts  and  for 
some  fresh  advances.  Before  these  advances  were  actually  made  the 
solicitor  for  the  directors  discovered  that  the  lands  had  been  previously 
mortgaged  to  E.  The  directors  refused  to  complete  the  transaction  with 
John  S.  unless  E/s  interest  in  the  lands  was  released.  John  S.  represent- 
ed to  them  that  it  would  be  easy  to  procure  the  release,  as  E.'s  mortgage 
was  only  a  collateral  security ;  he  applied  to  E.,  who  consented  to  give 
the  release  on  getting  proper  securities  in  substitution  for  the  mortgage. 
By  deeds  duly  executed  between  E.  and  John  S.,  the  latter  pretended  to 
give  substituted  securities,  among  others,  railway  shares  and  a  promissory 
note.  The  release  was  executed  by  E.  The  substituted  securities,  the 
shares,  and  the  note,  proved  to  be  forgeries :  — 

Heldf  reveriing'the  decree  of  the  Court  below,  that  E.  had  not  by  executing 
the  release  lost  his  right  against  the  mortgaged  lands,  the  release  having 
been  obtained  from  him  by  fraud ;  that  even  if  John  S.  had  conveyed  the 
released  lands  to  the  directors,  they  could  only  have  claimed  under  him 
against  E.,  and  that  the  release,  valid  against  John  S.  and  those  who 
claimed  under  him,  was  invalid  as  against  E.,  who  claimed  not  only 
not  under  John  S.,  but  against  him  by  title  paramount.  —  Eyre  v.  Bur- 
mesteTf  90. 

2.  It  was  ordered  that  if  any  of  the  securities  obtained  by  E.  when  he  exe- 
cuted the  release  were  valid,  they  were  to  be  taken  into  consideration  in 
the  accounts  directed.  —  Id. 

KEMAINDERS.    See  Will,*  10. 
BEMEMBRANCER.    See  Jurisdiction. 
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•  800   •  REMOVAL  FROM  OFFICE.    See  Office. 

RESERVATION  OF  RIGHT.    See  Mortmain. 
RESIDUE.    See  Marriage  Settlement. 

1.  The  rules  which  are  applicable  to  the  gift  of  a  residue  are  applicable  to  the 
parts  into  which  that  residue  may  be  divided.  — Bectioe  v.  Hodgsonf  656. 

2.  T.  by  his  will  devised  his  real  estates  to  trustees,  dn  trusts,  one  of  which 
was  a  disposition,  good  as  an  executory  devise,  which  could  not  take  ^fiect 
until  the  death  of  his  daughter.  He  directed  the  residue  of  his  personal 
estate  to  be  divided  into  three  equal  parts,  and  gave  the  same  to  his  trus- 
tees (who  were  also  his  executors)  on  trust  to  invest  two  third  parts  in 
the  purchase  of  real  estate  to  be  settled  to  the  same  purposes  as  those 
directed  as  to  his  original  real  estates,  —  the  other  third  to  be  also  invest- 
ed in  the  purchase  of  real  estate  to  be  conveyed  to  the  use  of  a  person 
then  in  being :  — 

Held,  that  the  intermediate  income  of  these  two  thirds  was  not  undisposed  of 
by  the  will,  but  mast  be  laid  out  in  the  purchase  of  real  estate,  according 
to  the  directions  in  the  will,  until  such  time  as  some  person  should  be  en- 
titled to  possession  under  the  limitations  declared  by  the  will,  so  far  at 
least  as  not  to  exceed  the  period  allowed  by  law  for  accumulation.  —  Id. 

RESULTING  TRUST.     See  Mortmain. 

RETURN.    See  Corporation. 

REVENUE  SIDE  OF  THE  EXCHEQUER.    See  Jurisdiction. 

ROYALTY.     See  Patent. 

RULES  OF  COURT.    See  Jurisdiction. 

SALE.    See  Contract.    Mortgage. 

SALE  AND  TRANSFER  OF  LANDS. 

1.  A  conveyance  made  under  21  &  22  Vict.  c.  72  (**  Sale  and  Transfer  of 
Lands,  Ireland  ")  is,  by  section  85,  '*  for  all  purposes  conclusive  evidence  ** 
that  all  previous  proceedings  leading  to  such  conveyance  have  been  regu- 
larly taken.  —  Power  v.  Reeofs,  645. 

2.  Where,  therefore,  proceedings  had  been  taken  for  the  sale  of  certain  es- 
tates, and  their  sale  and  resale  had  been  directed  in  a  manner  which, 
when  presented  to  the  notice  of  this  House,  was  declared  to  be  marked 

*801  with  great  irregularity,  but  the  party  *  complaining  had  not  brought  the 
matter  before  the  Court  of  Appeal  until  after  the  conveyances  had  been 
executed,  it  was  held  that  this  House  was  precluded  by  the  provisions  of 
the  statute  from  affording  the  appellant  relief  against  the  consequences  of 
such*  irregularities.  —  Id, 

3.  When  the  appellant  did  go  before  the  Court  of  Appeal  his  petition  was 
dismissed  with  costs.  The  House  reversed  the  order  for  costs,  bu^  affirmed 
the  dismissal  of  the  appeal.  —  Id. 

SETTLEMENT.    See  Portions. 

SOLICITOR    See  Presumption  of  Fact. 

1.  It  is  an  established  rule  that  a  solicitor  shall  not,  in  any  way  whatever,  in 
respect  of  any  transactions  in  the  relation  between  him  and  his  client, 
make  gain  to  himself,  at  the  expense  of  his  client,  beyond  the  amount 
of  his  just  and  fair  professional  remuneration.  —  Tyrrell  v.  The  Bank  of 
London,  26. 
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2.  T.,  a  solicitor,  had  a  private  arrangement  with  R,  by  which  he  was  to 
receive  from  R.  a  share  in  certain  property  then  belonging  to  R.,  and  to 
share  the  profit  to  be  obtained  from  the  sale  of  that  property.  In  his 
character  of  solicitor,  T.  acted  for  clients  (a  banking  company)  in  the  par- 
chase  of  the  larger  portion  of  that  property,  ixever  communicating  to  his 
clients  the  facfbf  his  having  an  interest  in  it :  ^-> 

Held,  affirming  the  decree  of  the  Court  below,  that  T.  was  to  be  treated 
as  a  trustee  for  his  clients  in  respect  of  so  much  of  the  joint  property  of  R. 
and  himself  as  they  had  actually  purchased ;  but  so  much  of  the  decree  of 
the  Court  below  as  had  declared  him  to  hold  the  rest  of  the  property  also 
in  trust  for  his  clients,  was  varied.  —  Id. 

S.  T.,  having  made  a  large  profit  on  the  sale,  was  ordered  to  pay  back 
the  amount  of  this  profit  with  the  full  amount  of  interest  given  in  cases  of 
a  breach  of  trust,  namely,  five  per  cent.. —  Id, 

4.  Where  money  is  intrusted  by  A.  to  his  solicitor  for  investment,  but  with- 
out any  particular  investment  being  then  in  contemplation,  and  is  allowed 
to  remain  in  the  hands  of  the  solicitor,  the  amount  becomes  a  debt  due' 
from  the  solicitor  to  A.    If  the  solicitor  afterwards  misapplies  the  money, 
and  to  cover  his  fraud  obtains  from  another  client,  B.,  upon  a  false  repre- 
sentation, a  transfer  of  B.'s  equitable  interest  under  a  previously  executed 
mortgage,  no  money,  of  A.  being  then  paid  to  B.,  the  transfer  thus  ob- 
tained may,  on  B.  discovering  the  fraud,  be  set  aside  in  equity ,  for 
no  money  of  A.  having  *  been  received  by  B.  at  the  time  the  trans-   *  803 
fer  was  executed,  no  interest  passed  to  A.  by  its  execution.  —  WaU 
V.  Cockereli,  229. 

Circumstances  which  may  constitute  acquiescence  of  B.  in  the  solicitor's 
fraud,  and  deprive  him  of  the  right  to  relief.  —  Id. 
SPECIFIC  PERFORMANCE.    See  Mobtoagk. 
SPECIFICATION.     See  Patent. 
STATUTES. 

9  Geo.  2,  c.  36.     159. 
(     11  Geo.  4,  and  1  Wm.  4,  c.  68.    478. 
3  &  4  Wm.  4,  c.  85.     367. 

15  &  16  Vict.  c.  76.     Common  Law  Procedure  Act,  1852.     704. 

17  &18  Vict.  c.  81.     478. 

17  &  18  Vict.  c.  125.     Conunon  Law  Procedure  Act,  1854.    704. 

20  &  21  Vict.  c.  85.     685. 

21  &  22  Vict.  c.  72.     645. 
21  &  22  Vict.  c.  106.     867. 
22&28  Victc.  21.     704. 
23  &  24  Vict.  c.  144.     685. 

SUBJACENT  SUPPORT.     See  Railway. 
SURVIVORSHIP.    See  Will. 
TENANTS  IN  COMMON  FOR  LIFE.     See  Will. 
TESTACY.    See  Domicile. 
TRUST.    See  Clive  Fund.    Solicitor. 
TRUSTEE.    See  Mortmain.    Portions. 

VARIATION  OF  DECREE.  See  Marriage  Settlement.  Patent.  Will. 
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VENDOR  AND  VfiNDEE.    See  Mortgage,  S. 

VOLUNTARY  CONVEYANCE.    See  Dkkd. 

WILL  CONSTRUCTION,  RULES  OF.    Scq  Domicile.    Evidence. 

1.  A.,  a  British  subject,  domiciled  at  St.  Petersburg,  made  a  will  in  the 
Russian  form  and  Russian  language,  by  which  he  expressed  a  desire  ''  to 
dispose  of  all  my  moveable  and  immoTeable  property."  Afler  giving  leg- 
acies, and  directing  his  household  property  and  estates  in  Russia  to  be 
sold,  he  went  on,  '*  The  money  proceeds  of  all  the  above,  as  also  the  whole 
of  my  capital  which  shall  remain  with  me  afler  my  death  In  ready  money 
and  in  bank  billets  "  [a  bank  debenture  peculiar  to  Russia],  *'  belonging  to 

*  803   me,  shall  be  divided  into  ten  *  equal  parts  " ;  two  of  which  he  devoted  to 

debts  and  funeral  expenses;  and  said,  **of  the  remaining  eight  parts,  I 
intend  afterwards  making  a  detailed  disposal " ;  but  if  he  did  not  (and  be 
never  did),  they  were  to  go  to  charitable  purposes.  He  then  named  ex- 
ecutors, and  concluded  thus,  "  and  as  all  my  moveable  and  immoveable 
property  is  mine  own,  honestly  acquired  by  myself,  nobody  has  a  right  to 
interfere  with  my  dispositions  and  contest  the  same,  and  no  one  has  a  right 
to  interfere  with  or  contest  the  dispositions  and  procccilings  of  my  execa- 
tors."  The  testator  had  large  funds  in  the  English  consols :  Held,  that 
the  executors  did  not  take  these  consols  under  the  general  bequest  in  the 
will ;  and  Held  also,  that  as  to  these  consols,  there  was  an  intestacy.  — 
Enohin  v.  Wylie,  1. 

2.  The  benefit  of  survivorship  may  be  given  to  those  who  have  life  interests 
as  tenants  in  common.  —  Taaffe  v.  Conmee,  64. 

S.  The  word  *^  survivor  "  in  gifls  of  personal  estate  may  be  taken  as  refer- 
ring to  the  period  of  distribution.  It  is  not  equally  settled  that  with  regard 
to  real  estate  it  applies  to  the  determination  of  the  prior  limitation.  —  Id, 

4.  When  the  word  ^< survivor"  is  applied  to  a  class  of  persons,. and  indi- 
viduals of  that  class  are  named,  its  natural  meaning  is  *'  thd  longest  liver  " 
of  those  who  are  named.  —  Id, 

5.  A.  devised  his  estates  in  trust  to  the  use  of  his  nephew,  D.  F.,  and  his 
issue  male  in  strict  settlement,  *^  and  for  default  of  such  issue  male  ip  D.  F., 
to  the  use  of  my  nieces  Julia,  Rose,  and  Bridget,  and  the  survivor  of  them 
for  the  term  of  their  natural  lives,  as  tenants  in  c6mmon  and  not  as  joint 
tenants,  without  impeachment  of  waste,  and  from  and  after  their  decease 
to  the  use  of  their  first  and  every  other  son  and  sons,  and  the  heirs  male 
of  their  respective  bodies,  successively,  in  equal  proportions,  the  elder  of 
such  sons  of  each  of  my  said  nieces  and  the  heirs  male  of  their  bodies 
being  always  preferred,  &c.,  and  for  default  of  such*  issue  male,  then  to 
the  daughters  of  the  said  Julia,  Rose,  and  Bridget,  and  for  default  of  such 
issue  male  or  female  to  my  own  right  heirs."  He  directed  that  no  son 
of  a  niece  should  take  any  benefit  under  the  will,  unless  on  assuming  his 
name.  D.  F.  died  without  issue.  Julia  had  a  daughter ;  Rose  and  Brid- 
get had,  each,  a  son  ;  Julia  and  Rose  died :  — 

Held,  that  the  nieces  took  as  tenants  in  common  for  life  with  cross  re- 
mainders between  them  for  life ;  that  on  the  deaths  of  Julia  and  Rose, 

*  804   the  '*  survivor,"  Bridget,  took  the  whole  for  *  life ;  that  the  sons  took  a 

remainder,  expectant  on  her  death,  as  tenants  in  common  in  tail  male,  and 
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that  there  was  no  estate  in  any  daughter  of  a  niece,  until  a  total  fiulure 
of  issue  male.  —  Id. 

6.  When  there  is  a  devise  of  land  to  '<  A.  B.  and  his  children/'  and  at  the 
time  of  the  devise  he  has  no  child,  the  word  "  children  "  is  primd  facie  a 
word  of  limitation,  and  the  first  taker  shall  have  an  estate  tail ;  if  he 
has  children,  it  h  primd  facie  a  word  of  purchase,  and  gives  a  joint  estate 
to  him  and  his  children  as  purchasers.  But  either  of  these  constructions 
may  he  defeated  hy  the  plain  intention  of  the  testator  to  he  collected  from 
the  whole  of  the  will.  —  Byng  v.  Byng,  171. 

7.  A  testatrix,  in  a  holograph  will,  gave  "  in  trust  to  my  executors  for  my 
niece  M.  A.  B.  and  her  children,  all  my  Quendon  Hall  estates  in  Essex, 
provided  she  takes  the  name  of  Cranmer  and  arms,  and  her  children,  with 
my  mansion  house,  furniture,  plate,  books,  linen,  &c.,  Archbishop  Cran- 
mer's  portrait  by  Holbein,  India  cabinet,  striking  watch,  and  my  dia- 
mond ear-rings  as  heirlooms  with  my  estate."  The  niece  died  before 
the  testatrix,  leaving  several  children  :  — 

Held,  affirming  the  decree  of  the  Court  below,  that  **  children  **  was  a  word 
of  flexible  meaning,  and  that  on  the  whole  context  of  this  will  it  must  be 
read  as  a  word  of  limitation,  so  that  the  eldest  son  of  the  niece  took  an 
estate  tail  in  the  devised  property.  —  Id. 

8.  Semble,  that  ^  heirlooms  '*  here  meant  something  which,  though  not  in 
its  own  nature  heritable,  is  to  have  a  heritable  character  impressed  upon 
it  —  Id. 

WUd*s  Case,  6  Co.  Rep.  17,  and  Buffar  v.  Bradford,  2  Atk.  220,  expUiined. 
— /rf. 

9.  It  is  not  a  good  rule  in  construing  n  will  to  consider  what  power  would 
be,  by  a  particular  construction,  given  to  a  particular  person,  by  the  ex- 
ercise of  which  he  might  be  able  to  defeat  what  appears  to  be  the  general 
purpose  of  the  will.  — Atkinson  v.  Holthy,  318. 

10.  A  testator  devised  particular  estates  to  the  use  of  his  daughter  £.  for 
life,  remainder  to  her  children,  remainder  to  John,  the  elder  son  of  an- 
other daughter  F.,  for  life ;  then  to  John's  children ;  then  to  George,  second 
son  of  F.,  for  life ;  then  to  George's  children ;  remainder  to  A.,  F.,  F.  and  E., 
the  other  children  (daughters)  of  his  daughter  F.,  in  equal  shares ; 
remainder  to  trustees  to  preserve,  and  remainder  in  equal  *  shares  *  805 
to  the  children  of  his  four  granddaughters,  and  the  heirs  of  their  bod- 
ies, such  children  taking  their  mother's  share  as  tenants  in  common  in  tail ; 
remainder  to  the  survivor  of  such  children ;  in  default  of  issue  of  grand- 
daughters, over.  He  devised  his  residuary  estates,  in  the  same  manner, 
to  his  daughter  F.,  and  then  to  John  and  George,  as  before,  and  then, 
*'  in  default  of  such  issue,  to  A.,  F.,  F.  and  E.  for  their  lives,  in  equal 
shares ;  remainder  to  trustees  to  preserve  the  contingent  remainders 
heroinafler  limited;  remainder  in  four  equal  shares  to  the  children  of 
my  granddaughters,  and  the  heirs  of  his,  her,  or  their  body,  such  children 
taking  their  mother's  share  as  tenants  in  common  in  tail,  reminder  to 
the  survivors  or  survivor,  and  the  issue  of  their  bodies  in  tail;  in  de- 
fault of  issue  of  my  granddaughters,"  over.  —  Id. 

Held,  reversing  a  decision  of  the  Lords  Justices,  and  affirming  that  of  the 
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Master  of  the  Rolls,  that  the  gjanddaugbters,  and  not  their  children,  took 
estates  tall  with  cross  remainders  between  them,  and  that,  consequently, 
all  the  granddaughters  but  one  having  died  without  issue,  and  that  one 
having  left  a  son  and  a  daughter,  the  son  was  entitled  to  an  estate  in  fee 
simple  in  seven-eighth  parts  of  the  estate,  and  the  daughter  to  the  remain- 
ing eighth  part.  —  Id. 

11.  A  question  on  the  construction  of  a  will  of  realty  was  raised  in  a  parti- 
tion suit  between  two  persons  claiming  under  a  devise ;  the  heir  at  law  did 
not  appear  in  the  Court  below,  nor  in  this  House :  — 

In  pronouncing  the  decision,  it  was  declared  in  this  House  that  that  decision 
must  be  considered  as  pronounced  without  prejudice  to  any  rights  which 
the  heir  at  law  might  claim  to  possess.  —  Id, 

1 2.  A.,  the  younger  of  two  sisters  (the  only  children  of  their  father),  was 
about  to  be  married.  By  a  pre-nuptlal  contract  executed  abroad,  where 
the  marriage  was  to  be  celebrated,  and  the  parties  to  it  were  domiciled, 
the  father  agreed  to  give  A.  a  dowry  of  40,000/. ;  of  these,  20,000/.  were 
to  be  paid  within  six  months  afler  the  marriage;  the> remaining  20,000/., 
divided  into  two  sums  of  10,000/.  each,  were  made  payable,  one  sum  on  a 
given  event,  the  other  on  the  father's  death,  with  power  reserved  to  him 
to  pay  the  last-mentioned  sum  during  his  life.  In  the  contract  he  de- 
clared his  intention  to  give  to  A.  an  equal  portion  with  her  sister  of  what 

*  806   he  should  leave  as  *  residue,  and  used  words  which  appeared  to  make  it 

doubtful  whether  this  portion  was  to  be  ascertained  before  or  al\er  pay- 
ment of  debts  and  legacies.  By  his  will  he  gave  legacies  to  an  amount 
which,  with  the  debts,  entirely  exhausted  what  would  otherwise  have  been 
residue.  The  final  sum  of  1 0,000/  was  not  paid  in  his  lifetime.  Afler 
his  death  A.  filed  a  bill  against  his  representatives,  to  obtain  payment  of 
this  sum,  and  also  payment  of  the  share  of  the  residue,  calculated  on  its 
gross  amount  before  payment  of  debts  and  legacies.  The  Court  below 
held  that  on  the  proper  construction  of  the  contract  this  latter  claim  was 
unfounded ;  and,  as  to  this  claim,  dismissed  the  bill  with  costs,  but  ordered 
payment  of  the  10,000/.,  with  interest  to  be  calculated  from  the  period  of 
six  months  afler  the  father's  death :  —  ' 

Held,  that  the  order  dismissing  the  bill  with  costs  was  right,  for  that  the 
claim  was  founded  on  a  misinterpretation  made  by  the  plaintiff  of  the 
contract,  and  was  not  the  consequence  of  any  act  of  the  testator,  such  as 
ought  to  make  the  costs  come  out  of  the  estate.  —  Di  Sora  v.  Phillipps, 
624. 

13.  But  the  deriee  was  varied  so  far  as  related  to  the  interest  on  the 
10,000/.,  whicli  was  ordered  to  be  calculated  from  the  date  of  the  father's 
death.  —  Id. 

14.  Where,  for  the  purpose  of  a  disposition  in  a  will,  real  estate  is  directed 
to  be  converted  into  money,  or  money  to  bo  converted  into  real  estate, 
and  the  disposition  fails,  though  the  conversion  has  actually  taken  place, 
the  real  estate,  or  the  money,  will  retain  its  original  character  for  the  pur- 
pose of  ascertaining  the  ownership  of  it  —  Bectioe  v.  Hodgson,  656. 

15.  The  rules  which  are  applicable  to  the  gifl  of  a  residue  are  applicable  to 
the  parts  into  which  that  residue  may  be  divided.  —  Id, 
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16.  T.  by  his  will  devised  his  real  estates  to  trustees,  on  trusts,  one  of  which 
was  a  disposition,  good  as  an  executory  devise,  which  could  not  take  effect 
uAtil  the  death  of  his  daughter.  He  directed  the  residue  of  his  personal 
estate  to  be  divided  into  three  equal  parts,  and  gave  the  same  to  his  trus- 
tees (who  were  also  his  executors)  on  trust  to  invest  two  third  parts  in 
the  purchase  of  real  estate  to  be  settled  to  the  same  purposes  as  those 
directed  as  to  his  original  real  estates,  —  the  other  third  to  be  also  invest- 
ed in  the  purchase  of  real  estate  to  be  conveyed  to  the  use  of  a  person 
then  in  being  :  — 

Heldy  that  the  intermediate  income  of  these  two  thirds  was  not  *  un-  *  807 
disposed  of  by  the  will,  but  must  be  laid  out  in  the  purchase  of  real 
estate,  according  to  the  directions  in  the  will,  until  such  time  as  some  per- 
son should  be  entitled  to  possession  under  the  limitations  declared  by  the 
will,  so  far  at  least  as  not  to  exceed  the  period  allowed  by  law  for  accumu- 
lation. —  Id, 
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